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REPORT 


For  the  second  and  last  year  of  my  tenn,  I  have  the  honor  to 
report  the  accomplishment  of  some  important  undertakings,  viz: 

The  recount  of  the  New  York  mayoralty  vote  of  1905. 

The  "  Eighty-Cent  Gas  Law  "  sustained  in  the  Supreme  Court  of . 
the  United  States  upon  my  appeal  from  the  decision  of  the  TJ.  S. 
Circuit  Court  declaring  the  law  unconstitutional.  The  immediate 
consequence  is  the  return  to  consumers  of  about  $12,000,000,  excess 
payments  since  May  1,  1906,  and  the  saving  of  many  millions  of 
dollars  in  the  future. 

The  termination  of  all  receiverships  of  banks  that  closed  during 
the  financial  disturbance  of  October,  1907,  with  assets  aggregating 
about  $129,000,000. 

The  reopening  of  the  Knickerbocker  Trust  Company,  with  about 
$69,000,000  assets  and  other  banking  institutions  that  closed  last 
year. 

A  reduction  of  $S^0,000  in  the  fees  of  the  receivers  of  the  Knicker- 
bocker Trust  Company  and  their  counsel  through  my  appeal  to  the 
Appellate  Division  from  the  allowances  of  the  Special  Term. 

The  indictment  of  the  American  Ice  Company,  after  the  District 
Attorney  of  New  York  county  had  refused  to  prosecute. 

The  prevention  of  a  State  telephone  monopoly. 

A  saving  of  millions  of  dollars  to  the  people  by  ending  the  system 
of  ^'  extras  "  to  contractors  upon  the  new  barge  canal  work  through 
my  opinion  of  June  10,  1907,  to  the  Canal  Board. 

The  passage,  upon  my  recommendation,  of  an  act  to  facilitate  the 
collection  of  special  franchise  taxes  in  the  city  of  New  York,  by 
making  payment  a  condition  precedent  to  review.  (Vetoed  by  the 
Governor.) 

A  vigorous  effort  and  substantial  progress  made  in  the  disposition 
of  proceedings  to  review  franchise  tax  assessments  in  New  York  city, 
which  for  six  years  prior  to  my  term  had  been  allowed  to  accumulate 
to  an  aggregate  of  about  $30,000,000. 

An  unprecedented  prosecution  and  conviction  of  election  crimes  in 
the  metropolitan  district. 

[9] 
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An  nneqnaled  recovery  of  penalties  for  violations  of  the  Pure 
Food  Laws. 

The  preservation  of  the  State  Forest  Preserve  from  ''  Ctood  Eoads  " 
encroachments,  through  my  opinions  of  Jnly  26,  1907,  to  the  State 
Engineer  and  Surveyor,  and  of  liCarch  17,  1908,  to  the  Assembly. 

The  recovery  to  the  Forest  Preserve  of  several  hundred  acres, 
through  my  intervention,  and  obtaining  the  setting  aside  of  a  judg- 
ment against  the  State  stipulated  by  the  Forest,  Fish  and  Game 
Commission. 

The  investigation  into  the  sale  of  Kissena  park,  which  resulted  in 
charges  against  the  president  of  the  borough  of  Queens  and  his  resig- 
nation from  office. 

The  recovery  of  $113,000  for  depositors  of  the  German  Bank  of 
Buffalo,  by  special  counsel  appointed  for  that  purpose. 

Some  of  the  more  important  actions  and  proceedings  taken  in 
the  enforcement  of  the  anti-monopoly  laws  of  the  State,  are : 

An  action  against  the  American  Ice  Company,  a  foreign  corpora- 
tion, to  oust  it  from  doing  business  in  this  State. 

A  proceeding  against  the  coal  trust  to  show  the  existence  of  and 
to  destroy  an  illegal  combination  between  the  seven  principal  coal 
carrying  railroad  corporations  and  their  subsidiary  corporations,  to 
raise  and  maintain  the  price  of  coal. 

;  An  action  against  the  Consolidated  Gas  Company  of  New  Tork  to 
oust  it  from  the  exercise  of  all  its  franchises  except  its  charter. 

An  application  for  leave  to  commence  an  action  to  vacate  the 
charter  of  the  Consolidated  Gas  Company  of  New  York. 

An  application  for  leave  to  commence  an  action  to  vacate  the 
charter  of  the  Interborough-Metropolitan  Company. 

An  application  for  a  preliminary  examination  to  show  an  illeg^ 
combination  between  the  Postal  Telegraph-Cable  Company  and  the 
Western  Union  Telegraph  Company  to  ndfle  and  maintain  telegraph 
rates. 

An  application  for  leave  to  commence  an  action  to  vacate  the 
charter  of  the  Postal  Telegraph-Cable  Company. 

An  application  for  leave  to  commence  an  action  to  vacate  the 
charter  of  the  Western  Union  Telegraph  Company. 

The  delay  in  transmitting  this  report  has  been  due  to  an  illness 
of  typhoid  fever,  which  kept  me  in  the  Albany  Hospital  from 
December  6,  1908,  until  January  29,  1909.     During  this  time,  I 
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designated  First  Deputy  Charles  P.  Williams  to  act  in  my  stead 
and  he  performed  his  duties  with  the  ability  and  sound  judgment 
characteristic  of  all  his  work.  I  believe  the  State  never  had  a 
more  faithful  or  capable  group  of  men  in  her  service  than  the 
deputies  and  counsel  whose  assistance  I  have  been  fortunate  to 
secure. 

That  the  public  may  understand  some  transactions  which  I 
have  lacked  time  and  opportunity  to  explain,  I  narrate  them 
more  })ersonally  and  at  length  than  otherwise  they  would  be 
reported. 

I  have  looked  upon  the  office  of  Attorney-General  as  something 
more  than  a  mere  post-ofRce  address  for  the  service  of  claims 
against  the  State  —  a  condition  into  which  it  was  fast  degenera- 
ting through  repeated  legislative  trimming.  I  have  sought  to 
make  the  office  one  of  constantly  aggressive  activity,  upon  all 
matters  in  'which  the  people  of  the  State  are  interested  —  the 
right  arm  of  the  people,  as  formerly  it  was  of  the  Crown.  .  If  I 
have  given  any  impetus  in  this  direction,  I  am  content. 

ATTORXEY-GEXERAL'S  POWERS  AXD  DUTIES. 

The  condition  of  extravagance  and  confusion  in  the  conduct 
of  the  State's  legal  business  by  the  present  system  of  the  employ- 
ment of  separate  counsel  by  various  State  officers,  departments, 
commissions  and  committees,  and  of  special  counsel  by  the  Attor- 
ney-General, instead  of  placing  all  of  the  State's  law  business  in 
charge  of  the  Attorney-General,  and  giving  him  an  adequate 
force  of  regular  deputies,  I  have  brought  to  public  attention 
and  urged  a  remedy.  I  have  raised  the  question  as  to  the  power 
of  the  Legislature  to  authorize  the  employment  of  counsel,  other 
than  the  Attorney-General,  by  such  various  State  officers,  etc., 
in  the  case  of  The  People  vs.  Santa  Clara  Lumber  Company,  now 
pending. 

A  comparison  of  recent  appropriations  for  the  Attorney-Gen- 
eral's offi<?e  and  for  the  State's  legal  work  done  outside  that 
office,  will  illustrate  the  extent  of  the  abuse. 

1907  Annual  appropriation  for  Attorney-General.  $87,800  00 
1907  Annual  supply  bill  for  Attorney-General .  .  .         60,500  00 


Total $148,300  00 
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1905  Expenditure  for  special  counsel,  other  than 

Attorney-General,  by  other  offices,  depart- 
ments, etc $293,514  10 

1906  Expenditure  for  special  counsel,  other  than 

Attorney-General,  by  other  offices,  depart- 
ments, etc 343,244  61 

1907  Expenditures  for  special  counsel,  other  than 

Attorney-General,  by  other  offices,  depart- 
ments, etc 306,811  04 


From  July  18,  1907,  to  July  31,  1908,  the  Public 
Service  Commission,  First  District,  expended 
for  its  separate  counsel $58,537  59 


The  sometimes  insidious  manner  of  growth  of  this  practice  is 
shown  in  the  following  opinion: 

STATE  OF  XEW  YORK, 

Attorney-Geneeal's  Office, 

Albany,  October  9,  1908. 

Hon.  William  Leary,  State  Svperintendent  of  Elections  for  the 
Metropolitan  Elections  District,  47  West  4:2d  Street,  New 
York  City. 

Dear  Sir. —  I  reply  to  your  letter  of  September  28th  last,  in 
which  you  inform  me  that 

"  The  Legislature,  at  its  last  session,  created  the  office  of 
General  Counsel  to  the  State  Superintendent  of  Elections 
for  the  Metropolitan  Elections  District,  but  through  some 
inadvertence  or  oversight,  no  authority  was  given  such  Gen- 
eral Counsel  to  appear  before  various  Grand  Juries  within 
the  Metropolitan  Elections  District, — " 

and  in  which  you  further  state  that  you 

"  think  it  would  greatly  facilitate  the  prosecution  of  persons 
committing  crimes  against  the  Election  and  Registration 
Laws  to  have  the  work  entirely  under  the  supervision  of 
my  General  Counsel,  and  it  would  also  relieve  your  office 
of  the  necessity  of  paying  special  counsel  for  this  purpose, 
as  my  General  Counsel  is  paid  by  an  appropriation  made 
by  the  Legislature," 
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and  in  which  you  state  that  you  have  appointed  such  "  General 
Counsel"  and  request  that  I  designate  him  as 

"  a  Deputy  Attorney-General,  without  pay,  in  order  that  he 
may  have  the  right  to  appear  before  Grand  Juries,  and  to 
prosecute  the  indictments  before  Petit  Juries." 

Your  request  must  be  respectfully  denied  for  the  following 
reasons : 

I  do  not  agree  with  you  in  your  statement  that  the  Legislature 
has  "  created  the  office  of  General  Coimsel  to  the  State  Superin- 
tendent of  Elections  for  the  Metropolitan  Elections  District,"  but 
on  the  contrary,  I  advise  you  that  no  such  office  has  been  created, 
nor  has  any  provision  been  made  for  the  appointment  or  assign- 
ment of  counsel  to  the  State  Superintendent  of  Elections,  other 
than  sections  51  and  57  of  the  Executive  Law. 

Section  51  of  the  Executive  Law  authorizes  the  Attorney-Gen- 
eral to  "  appoint  such  other  deputies  as  he  may  deem  necessary 
and  fix  their  compensation." 

Section  57  of  the  Executive  Law  provides: 

"  The  Attorney-General  shall  assign  one  or  more  of  his 
deputies  to  act  as  counsel  for  the  state  superintendent  of 
elections  and  to  take  charge  of  prosecutions  arising  in  any 
county  included  within  the  metropolitan  elections  district 
as  described  in  chapter  six  hundred  and  seventy-six  of  the 
laws  of  eighteen  hundred  and  ninety-eight  under  said  chap- 
ter and  title  five  of  the  penal  code.  Such  deputy  shall 
represent  the  people  of  this  state  in  all  such  prosecutions 
before  all  magistrates  and  in  all  courts  and  before  any  grand 
jury  having  cognizance  thereof;  and  shall  act  as  special 
counsel  and  adviser  to  said  state  superintendent  of  elections 
in  the  performance  of  his  duties.  The  deputies  so  assigned 
shall  be  appointed  pursuant  to  section  fifty-one  of  this  act. 
They  may  be  specially  appointed  thereunder  for  the  purpose 
of  such  assignment  and  for  the  performance  of  the  duties 
herein  described.  Whenever  the  attorney-general  shall  ad- 
vise the  governor  that  there  is  an  occasion  for  an  extra- 
ordinary term  in  any  such  county  to  inquire  into  and  try 
cases  arising  under  said  title  five  of  the  penal  code,  the 
governor  may  appoint  an  extraordinary  term  of  the  Supreme 
Court  to  be  constituted  and  held  for  the  trial  of  criminal 
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cases  in  such  county,  pursuant  to  section  two  hundred  and 
thirty-four  of  the  code  of  civil  procedure.  Grand  and  petit 
juries  shall  be  drawn  and  summoned  for  said  term  in  the 
manner  provided  by  law,  and  such  cases  shall  l)e  brought 
before  such  inquest  and  court  as  the  attorney-general  shall 
direct.  All  the  provisions  of  sections  fifty-two  and  fifty- 
five  of  this  act  shall  apply  to  such  extraordinary  term.  It 
shall  be  the  duty  of  the  district  attorney  of  the  county  and 
of  the  assistants,  clerks  and  employees  in  his  office,  and  of 
all  police  authorities,  officers  and  men  within  any  such  county 
to  render  to  the  attorney-general  and  his  deputy,  whenever 
requested,  all  aid  or  assistance  within  their  power  in  such 
prosecutions  and  in  the  conduct  of  such  cases." 

Pursuant  to  this  requirement,  the  Attorney-General  and  his 
deputies  have  acted  as  counsel  for  the  State  Superintendent  of 
Elections  up  to  the  present  time  and  payments  for  their  services 
have  been  made  from  the  appropriations  for  the  office  of  the 
Attorney-General. 

At  the  last  session  of  the  Legislature,  the  annual  supply  bill 
contained  the  following  appropriations : 

"STATE    SUPERINTEI^r)E:N^T    OF    ELECTIONS. 
For  the  salaries: 

Of  the  counsel  to  the  Superintendent  from  April  1st  to 
October  1st,  1908,  two  thousand  dollars  ($2,000.)  " 

The  annual  appropriation  bill  of  the  same  session  made  the 
following  appropriation : 

"  STATE  SITPERIXTENDEXT  OF  ELECTIONS  FOR 
THE  METROPOLITAN  ELECTIONS  DISTRICT. 

For  the  salaries: 

General  Counsel,  four  thousand  dollars  ($4,000)." 

These  items  are  the  first  instances  where  appropriations  for 
counsel  to  the  State  Superintendent  of  Elections  have  been  placed 
in  the  appropriation  act  under  the  heading  "  State  Superintend-, 
ent  of  Elections."  The  Legislature  has  not  elsewhere  spoken 
upon  the  subject,  except  in  section  fifty-seven  of  the  Executive 
Law,  which  is  still  in  force.     The  mere  fact  of  scheduling  an 
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appropriation  for  "  counsel,"  *^  special  counsel,"  or  "  general 
counsel "  under  the  heading  **  State  Superintendent  of  Elections," 
instead  of  under  the  heading  "  Office  of  the  Attorney-General " 
cannot  in  itself  possibly  be  construed  as  creating  any  new  office, 
or  as  conferring  authority  upon  the  State  Superintendent  of  Elec- 
tions to  appoint  such  counsel  in  the  face  of  the  specific  pro- 
visions of  section  fifty-seven  of  the  Executive  Law. 

It  sometimes  has  been  the  practice  of  the  Legislature  to 
schedule  appropriations  for  the  payment  of  certain  deputies  of 
the  Attorney-General  under  the  headings  of  other  offices  or  de- 
partments for  which  their  services  were  specially  designed;  as, 
for  instance,  the  appropriations  "  for  services  and  expenses  of 
deputies  and  clerks  in  the  office  of  the  Attorney-General "  under 
the  headings  of  "  Banking  Department,"  "  Insurance  Depart- 
ment "  and  "  Eailroad  Commissioners  "  in  the  annual  appropri- 
ation bill  of  19QG.  It  was  never  claimed  that  this  manner  of 
appropriation  gave  to  such  other  departments  the  right  to  appoint 
the  deputies  or  clerks  of  the  Attorney-General.  There  is  still 
less  reason  for  any  claim  that  the  method  of  scheduling  appro- 
priations for  counsel  to  the  State  Superintendent  of  Elections,  in 
the  appropriation  acts  of  1908,  confers  authority  upon  that  officer 
to  appoint  such  counsel,  when  section  57  of  the  Executive  Law 
is  most  clear  and  explicit  in  placing  those  duties  upon  the  Attor- 
ney-General and  deputies  of  his  assignment. 

Nor  do  I  agree  with  your  opinion  that  the  prosecution  of 
crimes  against  the  elective  franchise  should  be  placed  in  charge 
of  an  appointive  officer  —  the  State  Superintendent  of  Elections, 
instead  of  the  elective  law  officer  of  the  State — the  Attorney- 
General,  and  the  people  have  disapproved  that  plan  in  the  Con- 
stitution and  by  Legislative  act. 

Therefore,  I  advise  you  that  you  have  no  authority  to  appoint 
or  assign  counsel  to  perform  any  of  the  duties  contemplated  for 
counsel  to  the  State  Superintendent  of  Elections  under  section  57 
of  the  Executive  Law,  and  that  the  appropriations  for  *^  counsel " 
and  "  general  counsel  "  scheduled  under  the  heading  "  State  Su- 
perintendent of  Elections"  in  the  appropriation  acts  of  1908, 
can  be  expended  only  for  the  counsel  specified  in  section  57  of 
the  Executive  Law,  w^ho  shall  be  deputies  of  the  Attorney-Gen- 
eral, and  I  shall  so  advise  the  State  Comptroller. 

Yours  truly, 

W.  S.  JACKSON, 

Attomey-Oeneral, 
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NEW  YORK  CITY  GAS  LITIGATION. 

Consolidated  Gas  Company  of  New '  York,  complainant,  vs. 
William  S.  Jackson  as  Attorney- General  and  others,  defendants. 
(The  Eighty-Cent  Gas  Case). 

The  appeal  taken  by  me  in  this  case  from  the  decision  of  the 
United  States  Circuit  Court  to  the  Supreme  Court  of  the  United 
States  was  argued  at  Washington,  D.  C,  on  November  5,  1908, 
and  a  decision  was  rendered  on  January  4,  1909,  before  the 
transmission  of  this  report. 

The  highest  court  reversed  the  decision  of  the  Circuit  Court 
which  had  held  unconstitutional  chapter  736  of  the  Laws  of  1905, 
limiting  the  price  of  gas  sold  to  the  city  of  New"  York  to  a  sum 
not  to  exceed  seventy-five  cents  per  thousand  cubic  feet,  and  chapter 
125  of  the  Laws  of  1906,  limiting  the  price  of  gas  in  the  boroughs 
of  Manhattan  and  the  Bronx,  to  other  consumers  than  the  city  of 
New  York,  to  eighty  cents  per  thousand  cubic  feet. 

The  immediate  result  will  be  the  return  to  consumers  of  about 
$12,000,000,  the  difference  between  eighty  cents  and  one  dollar, 
the  former  rate,  ordered  paid  into  court  since  the  act  was  to  have 
gone  into  effect,  May  1,  1906. 

Three  separate  appeals  were  taken  from  the  decision  of  the 
Circuit  Court;  that  by  the  city  of  New  York,  represented  upon 
the  argument  by  Judge  Alton  B.  Parker  and  Assistant  Corporation 
Counsel  William  P.  Burr*;  that  by  the  Public  Service  Commis- 
sion of  the  First  District,  represented  upon  the  argument  by  Ed- 
ward B.  Whitney  and  George  S.  Coleman ;  and  that  by  myself  as 
Attorney-General,  appearing  in  person.  The  District  Attorney 
of  New  York  county  was  a  party  to  the  action,  but  took  no 
part  in  the  trial  or  appeal.  The  argument  was  opened 
by  Mr.  Whitney,  I  followed  and  Judge  Parker  closed.  Upon 
behalf  of  the  company  argument  was  made  by  James  M.  Beck, 
John  A.  Garver  and  Charles  F.  Mathewson.  The  opinion  of  the 
court  was  by  Mr.  Justice  Peckham. 

For  the  State,  I  contended  in  the  first  placKJ  that  the  Legislature 
had  made  a  full  and  fair  investigation  and  that  the  evidence  failed 


♦  Mr.  Burr  represented  New  York  City  from  the  commencement  of  the  liti- 
gation (excepting  this  oral  arp^n^ent  of  Judge  Parker)  and  prepared  and 
presented  the  city's  case  upon  the  trial  and  briefecl  the  city's  arguments  before 
nil  tribunals,  with  a  faithfulness  and  ability  worthy  of  the  highest  praise. 
The  State  received  8er\'ices  of  great  value  from  the  Hon.  David  B.  Hill,  who 
argued  before  the  Circuit  Court  the  questions  of  the  existence  and  nature  of 
the  company's  franchises,  and  from  the  Hon.  Alfred  R.  Page,  who  was  a 
member  of  the.  Stevejis  legislative  committee  that  reported  in  favor  of  reduc- 
ing the  price  of  gas  and  who  thereafter  acted  as  one  of  the  people's  counsel. 
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to  show  to  the  contrary,  there  having  been  no  actual  test  of  the 
working  of  the  law.    Ujwn  this  point  the  court  said: 

"  The  case  must  be  a  clear  one  before  the  courts  ought  to 
be  asked  to  interfere  with  State  legislation  upon  the  subject 
of  rates,  especially  before  there  has  been  any  actual  experi- 
ence of  the  practical  result  of  such  rates.  In  this  case  the 
rates  have  not  been  enforced  as  yet,  because  the  bill  herein 
was  filed  and  an  injunction  obtained  restraining  their  en- 
forcement before  they  came  into  actual  operation.     *     *     * 

"  We  have  a  problem  as  to  the  character  of  a  rate  which 
is  difficult  to  answer  without  a  practical  test  from  actual 
operation  of  the  rate.  Of  course,  there  may  be  cases  where 
the  rate  is  so  low,  upon  any  reasonable  basis  of  valuation, 
that  there  can  be  no  just  doubt  as  to  its  confiscatory  nature, 
and  in  that  event  there  should  be  no  hesitation  in  so  deciding 
and  in  enjoining  the  enforcement  without  waiting  for  the 
damage  which  must  inevitably  accompany  the  operation  of  the 
business  under  the  objectionable  rate.  But  where  the  rate 
complained  of  shows  in  any  event  a  very  narrow  line  of  divis- 
ion between  possible  confiscation  and  proper  regulation,  as 
based  upon  the  value  of  the  property  found  by  the  court  below, 
and  the  division  depends  upon  opinions  as  to  value,  which 
differ  considerably  among  the  witnesses,  and  also  upon  the 
results  in  the  future  of  operating  under  the  rate  objected . 
to,  so  that  the  material  fact  of  value  is  left  in  much  doubt, 
a  court  of  equity  ought  not  to  interfere  by  injunction  before  a 
fair  trial  has  been  made  of  continuing  the  business  under 
that  rate,  and  thus  eliminating,  so  far  as  is  possible,  the 
doubt  arising  from  opinions  as  opposed  to  facts." 

The  argument  of  the  subject  of  the  valuation  of  the  franchises 
and  "  good-will "  of  the  company  was  left  to  me,  upon  behalf 
of  the  appellants.  The  special  master  had  allowed  a  valuation 
of  $20,000,000  for  ''franchises  and  good  will."  The  Circuit 
Court  reduced  the  valuation  to  $12,000,000  and  assigned  it  to 
franchises  alone.  The  company  contended  that  both  franchises 
and  good-will  should  be  included.  I  earnestly  argued  against  the 
inclusion  of  either  of  these  considerations,  reasoning  that  the 
quality  of  ''  good-will,"  that  is,  the  quality  of  being  a  ''  going  " 
concern,  was  a  prerequisite  to  the  fixing  of  a  rate;  that  the  com- 
pany was  a  monopoly,  and  that  it  paid  nothing  for  its  franchises; 
and  that  the  quality  of  having  a  right  to  opemte,  or  franchise, 
was  also  a  prerequisite  to  the  fixing  of  a  rate;  therefore  neither 

Digitized  by^OOQlC 


18  Report  of  the  Attorney-General. 

item  could  be  separately  valued.     As  to  ''  g(K)d-will,"  the  court 

said: 

"  We  are  also  of  opinion  that  it  is  not  a  case  for  a  valua- 
tion of  "  good- will."  The  master  combined  the  franchise 
value  with  that  of  good-will  and  estimated  the  total  value  at 
$20,000,000.  The  complainant  has  a  monopoly  in  fact, -and 
a  consumer  must  take  gas  from  it  or  go  without.  lie  w-ill 
resort  to  the  "  old  stand,"  because  he  cannot  get  gas  any- 
where else.  The  court  below  excluded  that  item,  and  we 
concur  in  that  action." 

The  company  had  capitalized  its  franchises  at  $7,781,000  upon 
its  organization  in  1884,  under  express  authority  from  the  Legis- 
lature to  capitalize  franchises,  and  had  issued  stock  thereupon. 
The  court  reduced  the  franchise  valuation  to  this  original  amount 
for  reasons  thus  stated: 

"  We  think  that  under  the  above  facts  the  courts  ought 
to  accept  the  valuation  of  the  franchises  fixed  and  agreed 
upon  under  the  act  of  1884,  as  conclusive  at  that  time.  The 
valuation  M^as  provided  for  in  the  act,  which  was  foUow^ed 
by  the  companies,  and  the  agreement  regarding  it  has  been 
ahvays  recognized  as  valid,  and  the  stock  has  been  largely 
dealt  in  for  more  than  twenty  years  j)ast  on  the  l)asis  of 
the  validity  of  the  valuation  and  of  the  stock  issued  by  the 
company." 

However,  the  logic  of  our  contention  was  admitted  in  the 
reasons  assigned  for  refusing  an  increased  valuation  over  the 
original  capitalization,  as  follows: 

"  Its  past  value  was  founded  upon  the  opportunity  of 
obtaining  these  enormous  and  excessive  returns  upon  the 
property  of  the  company  without  legislative  interference  with 
the  price  for  the  supply  of  gas,  but  that  immunity  for  the 
future  was,  of  course,  uncertain,  and  the  moment  it  ceased 
and  the  Legislature  reduced  the  earnings  to  a  reasonable  sum 
the  great  value  of  the  franchise  w^ould  be  at  once  and  un- 
favorably affected,  but  how  much  so  it  is  not  possible  for  us 
now  to  see.    The  value  would  most  certainly  not  increase." 

And  the  court  expressly  limited  this  allowance  of  a  franchise 
valuation  to  the  special  circumstances  of  this  case,  saying: 

"  What  has  been  said  herein  regarding  the  value  of  the 
franchises  in  this  has  been  necessarily  founded  upon  its  own 
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peculiar  facts,  and  the  decision  thereon  can  form  no  pre- 
cedent in  regard  to  the  valuation  of  franchises  generally 
where  the  facts  are  not  similar  to  those  in  the  case  before 
us.  We  simply  accepted  the  sum  named  as  the  value  under 
the  circumstances  stated." 

I  did  not  argue  that  the  company  should  not  receive  as  much  as 
6  per  cent,  upon  the  actual  value  of  its  property  devoted  to  public 
use,  but  I  did  argue  that  valuations  placed  upon  the  real  estate, 
plant  and  mains  by  the  company's  witnesses  were  grossly  exces- 
sive and  that  these  excesses,  together  with  the  franchise  valuation, 
had  been  utilized  to  compute  the  earnings  at  a  fraction  less  than 
6  per  cent.,  in  order  to  hold  the  statute  confiscatory.  The  court 
said: 

"  Taking  all  these  facts  into  consideration,  we  concur 
with  the  court  below  on  this  question,  and  think  complainant 
is  entitled  to  6  per  cent,  on  the  fair  value  of  its  property 
devoted  to  the  public  use.  But  assuming  that  the  company 
is  entitled  to  6  per  cent,  upon  the  value  of  its  property  actu- 
ally used  for  the  public,  the  total  value  fixed  by  the  court 
below,  is,  as  we  have  seen,  much  too  large.  We  must  first 
strike  out  the  increased  value  of  the  franchises  asserted  by  the 
court  over  the  amount  agreed  upon  in  188-i  when  the  com- 
pany was  consolidated.     *     *     * 

"  In  this  case  a  slight  reduction  in  the  estimated  value  of 
the  real  estate,  plants  and  mains,  as  given  by  the  witnesses 
for  complainant,  would  give  a  0  per  cent,  return  upon  the 
total  value  of  the  property,  as  above  stated.  And,  again, 
increased  consumption  at  the  lower  rate  might  result  in  in- 
creased earnings,  as  the  cost  of  furnishing  the  gas  would 
not  increase  in  proportion  to  the  increased  amount  of  gas 
furnished." 

The  foregoing  were  the  main  points  uiKm  which  the  decision 
was  based. 

Review. 

May  1,  1906,  the  complainant  filed  its  bill  in  equity. 

May  18,  1906,  Judge  Lacombe  issued  the  temporary  injunc- 
tion restraining  the  enforcement  of  the  legislative  acts  complained 
of  and  directed  the  payment  of  20  per  cent,  of  the  former  charge 
of  one  dollar  into  court. 
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June  4,  1906,  the  defendants  filed  their  answers. 

June  16,  1906,  Judge  Lacombe  continued  the  injunction  order 
during  the  litigation. 

July  5,  1906,  Judge  Lacombe  appointed  the  special  master, 
Arthur  E.  Hasten. 

May  20,  1907,  after  taking  6,956  printed  pages  of  testimony 
and  2,771  printed  pages  of  exhibits,  the  special  master  submitted 
to  counsel  his  so-called  draft  report  and  after  receiving  and  pass- 
ing upon  or  filing  written  suggestions  for  amendment,  filed  his 
final  report  on  June  24,  1907. 

The  argument  of  the  motion  to  confirm  the  special  master's 
report  was  had  before  Judge  Hough,  arid  his  opinion  was  filed 
December  30,  1907. 

On  application  of  all  parties,  additional  findings  were  made  and 
the  final  decree  was  filed,  April  3,  1908. 

The  excessive  valuations  of  the  special  master  and  the  reductions 
by  the  Circuit  Court  are  shown  in  the  following  table: 


Master. 

Court. 

Reduction 
by  Court. 

Real  estate 

$13,461,000 

15,  500,  000 

12,  636,  000 

1,  994,  000 

4,100,000 

3,616,000 

50,000 

12,000,000 

$11,985,435 

15,  500,  000 

12,  636,  OOO 

1,  994, 000 

4, 100,  000 

1,616,000 

$1, 475, 565 

Plants 

Mains 

ServipGs 

Metprs  and  misopllanrous 

Working  capital 

National  Coke  &  Coal  Co 

2, 000,  000 
50, 000 

Astoria,   i.  e.   capital   employed 
in  production  of  gas  secured 
from  other  companies 

12,  000,  000 

Total  of  tangible  assets 

Special  franchises  and  good  will 
Special  franchises 

$63,  357,  000 
20,  000,  000 

$47,831,435 

$15,525,566 

12,  000, 000 

8, 000, 000 

Total 

$83,  357, 000 

$59,831,435 

$23, 526,  566 

The  master  found  complainant's  net  annual  income  under  the 
laws  complained  of  w^ould  be  $2,327,328,  a  return  of  2.8  per  cent, 
upon  his  valuations.  The  Circuit  Court  foimd  an  increase  in  the 
net  income  to  $3,024,592,  a  retuni  of  5.1  per  cent,  upon  the 
court's  valuations,  and  held  that  a  return  less  than  6  per  cent, 
was  confiscatory. 
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The  People  of  the  State  of  New  York,  plaintiff,  vs.  Consolidated 
Gas  Company  of  New  York,  defendant. 

The  special  master,  in  his  report,  filed  on  the  24th  day  of  June, 
1907,  in  the  "  Eighty-Cent  Gas  Case,"  found  the  company's 
"  franchise  and  good-will "  to  be  of  the  value  of  $20,000,000,  and 
held  them  to  be  property  upon  which  the  company  was  entitled 
to  earn  a  return.  Answering  the  contention  of  the  Attorney-Gen- 
eral and  the  State  Commission  of  Gas  and  Electricity,  that  certain 
of  these  franchises  had  expired  by  limitation  expressed  in  the 
grant,  the  master  said: 

"  Whatever  may  be  the  defects  in  these  franchises,  the  fact 
remains  that  complainant  has  their  full  use  and  enjoyment 
to-day,  and  no  evidence  whatever  appears  in  the  case  that  the 
right  to  exercise  them  has  been  attacked  or  even  questioned 
by  either  State  or  municipal  authorities." 

Moreover,  the  joint  committee  of  the  Senate  and  Assembly, 
appointed  pursuant  to  joint  resolution,  adopted  March  6,  1905,  to 
"  investigate  the  gas  and  electric  light  situation  in  the  city  of 
New  York,"  had  reported  to  the  Senate  and  Assembly,  on  May  3, 
1905,  as  follows: 

"  It  is  doubtful  whether  the  Consolidated  Gas  Company 
has  any  extensive  rights  in  the  city  of  New  York.  It  appears 
that  no  franchise,  other  than  the  franchise  to  be  a  corpora- 
tion, has  been  granted  to  the  Consolidated  Gas  Company,  and 
it  would  seem  that  several  of  the  grants  to  the  constituent 
companies  have  expired  or  will  soon  expire." 

At  the  time  of  the  special  master's  report,  the  State  court  had 
not  yet  passed  upon  my  application  to  commence  an  action  to 
vacate  the  charter  and  annul  the  corporate  life  of  the  gas  company, 
which  I  had  expected  would  be  immediately  granted;  but,  upon 
receipt  of  that  report,  allowing  the  company  a  return  of  $20,- 
000,000  upon  its  franchises,  whether  valid  or  invalid,  because 
their  invalidity  had  never  been  challenged  by  the  State  authori- 
ties, I  felt  compelled  to  wait  no  further  for  the  permission  of  +he 
court,  but  to  take  such  action  as  the  law  allowed  me  to  take  with- 
out such  permission. 

Therefore,  on  the  11th  day  of  July,  1907,  I  commenced  an 
action  in  the  name  of  the  People  of  the  State  against  the  Consoli- 
dated Gas  Company  of  New  York,  asking  for  judgment  that  five 
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of  the  franchises  of  the  company,  which  it  is  now  exercising,  have 
expired  and  are  not  conferred  by  law  upon  the  company ;  and  for 
judgment  that  two  other  of  the  franchises  obtained  by  it  from  its 
constituent  companies  are  not  held  and  owned  by  the  company 
and  are  not  conferred  by  law  upon  it,  and  for  the  further  relief 
of  a  judgment  ousting  the  company  from  the  exercise  thereof. 
The  franchises  referred  to  above  constitute  all  of  the  franchises 
of  the  company  except  its  franchise  to  be  a  corporation. 

On  March  5,  1908,  the  defendant  demurred  to  the  complaint. 

On  June  8,  1908,  the  issues  of  law  came  on  for  trial  at  a  Special 
Term,  Part  III  of  the  Supreme  Court,  before  Mr.  Justice 
Erlanger. 

On  July  2,  1908,  the  Court  sustained  defendant's  demurrer  to 
the  comjilaint  upon  three  grounds:  First,  that  the  court  did  not 
have  any  jurisdiction  of  the  action;  second,  that  complainant  was 
without  capacity  to  sue,  and  third,  that  the  complaint  did  not  con- 
tain facts  sufficient  to  constitute  a  cause  of  action.  The  court 
further  directed  that  a  final  judgment  be  entered  in  favor  of 
defendant. 

On  July  10,  1908,  I  appealed  to  the  Appellate  Division  of  the 
First  Department  from  the  final  judgment  so  entered. 

On  December  8,  1908,  this  appeal  was  argued,  and  decision 
was  reserved. 

In  the  Matter  of  the  Application  of  the  Attorney-General  of  New 
York  for  leave  to  commence  an  action  against  the  Consoli- 
dated Gas  Company  of  New  York. 

The  Consolidated  Gas  Company  of  Xew  York  refusing  to  obey 
the  orders  of  the  Legislature  and  of  the  State  Commission  of  Gas 
and  Electricity  in  the  reduction  of  its  prices,  upon  the  pretended 
grounds  that  such  orders  would  work  a  confiscation  of  its  property, 
and  it  appearing  that  the  litigation  in  the  Federal  Court  would 
be  of  some  length,  I  determined  that  the  State  courts  should  be 
invoked  to  determine  the  legal  status  of  this  corporation. 

Accordingly,  before  the  special  master  had  filed  his  report  in 
the  ''  Eighty-Cent  Gas  Case,"  and  on  the  24:th  day  of  May,  1907, 
I  made  an  application  to  the  Supreme  Court,  J^ew  York  county, 
for  leave  to  commence  an  action,  under  sections  1797-1799  of  the 
Code  of  Civil  Procedure,  to  obtain  judgment  vacating  the  charter 
and  annulling  the  corporate  life  of  the  Consolidated  Gas  Company 
of  Xew  York  upon  the  grounds:  (1)  That  it  has  violated  pro- 
visions of  law  whereby  it  has  forfeited  its  charter  and  become 
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liable  to  be  dissolved  by  the  abuse  of  its  corporate  powers,  and  (2) 
that  it  has  exercised  corporate  franchises  not  conferred  upon  it 
by  law. 

The  first  charge  was  based  upon  the  allegation  that  the  com- 
pany, during  the  period  from  1901  to  11)05,  purchased  a  controll- 
ing interest  in  the  stock  of  gas  and  electric  companies  in  the  bor- 
oughs of  Manhattan  and  the  Bronx,  in  the  city  of  New  York,  for 
the  purpose,  and  with  the  effect,  of  creating  a  monopoly  therein 
of  gas  and  electricity,  in  violation  of  section  7  of  the  Stock  Cor- 
poration Law  and  of  the  Anti-Trust  Act. 

The  second  charge  was  based  upon  the  allegation  that  the  com- 
pany is  exercising  franchises  of  its  constituent  companies  which 
have  expired  by  express  limitations  in  the  several  grants,  and  that 
it  is  exercising  pretended  franchises  of  constituent  companies, 
which  it  does  not  own,  and  has  no  legal  right  to  exercise. 

UlK)n  my  application  an  order  was  issued  directing  the  company 
to  show  cause  at  Special  Term,  Part  I,  on  the  28th  day  of  May, 
1907,  why  the  leave  prayed  for  should  not  be  granted.  On  the 
return  day  the  hearing  w^as  adjourned,  upon  the  application  of  the 
company,  to  June  3,  1007,  on  which  latter  date  argument  w^as  had 
and  the  motion  taken  under  advisement  by  the  court.  On  July  30, 
1907,  Mr.  Justice  McCall  handed  down  an  opinion  denying  my 
petition.  From  the  order  entered  thereon  I  duly  appealed,  and 
the  appeal  w^as  argued  and  submitted  on  January  24,  1908. 

On  February  14,  1908,  the  Appellate  Division  of  the  First 
Department  affirmed  Judge  McOalPs  order  denying  my  petition, 
and  thereafter,  on  March  14,  1908,  denied  an  application  made 
by  me  for  leave  to  appeal  to  the  Court  of  Ap2)eals  and  for  a  certifi- 
cation of  questions  of  law  to  the  Court  of  Appeals. 

BANKING   RECEIVERSHIPS. 

I  am  pleased  to  report  that  all  of  the  banking  receiverships 
which  resulted  from  the  panic  of  October,  1907,  although  unusu- 
ally large  in  number,  have  been  completed  during  my  term  of 
office,  with  a  record  for  expedition  and  economy  never  equalled 
in  the  history  of  State  or  National  banking. 

In  my  annual  report  of  1907  will  be  found  a  statement  of  pro- 
ceedings taken  by  me  to  the  first  of  January,  1908,  with  reference 
to  insolvent  banking  institutions  in  Greater  New  York,  wdiich 
ceased  to  do  business  as  the  result  of  that  panic.  The  banks  and 
companies  therein  referred  to  were  the  Knickerl)ocker  Trust  Com- 
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pany,  the  Williamsburg  Trust  Company,  the  Jenkins  Trust  Com- 
pany, the  Brooklyn  Bank  in  the  City  of  JSTew  York,  the  Interna- 
tional Trust  Company,  the  Borough  Bank  of  Brooklyn,  the  Hamil- 
ton Bank  in  the  City  of  Xew  York,  the  Terminal  Bank,  the 
Twelfth  Ward  Bank  and  the  United  States  Exchange  Bank.  Of 
these,  the  Hamilton  Bank,  the  Twelfth  Ward  Bank,  the  Terminal 
Bank  and  the  United  States  Exchange  Bank  resumed,  either  by 
express  order  of  the  court  or  upon  the  consent  of  the  Superintend- 
ent of  Banks  and  upon  my  approval,  during  the  year  1907,  as 
stated  in  my  former  report. 

The  Knickerbocker  Trust  Company,  the  Jenkins  Trust  Com- 
pany, the  Brooklyn  Bank  in  the  City  of  New  York,  the  Borough 
Bank  of  Brooklyn  and  the  International  Trust  Company,  were  at 
that  time  in  the  hands  of  either  temporary  or  permanent  receivers 
and  so  continued  to  various  periods  in  the  year  1908.  From  the 
commencement  of  the  actions  against  these  banks  and  companies 
to  the  time  of  resumption  as  hereinafter  stated,  negotiations  were 
almost  constantly  pending  between  the  stockholders,  directors  and 
other  interests  connected  with  these  institutions,  the  Superintend- 
ent of  Banks  and  the  Attorney-General  in  efforts  toward  resump- 
tion of  business,  the  Attorney-General  lending  his  heartiest  and 
active  co-operation. 

Many  of  the  plans  were  impracticable  and  did  not  meet  the 
approval  either  of  the  Superintendent  of  Banks  or  of  the  Attorney- 
General.  In  each  instance,  however,  a  plan  was  finally  submitted 
to  the  Supreme  Court  upon  motion  for  resumption,  and  orders 
were  made  permitting  the  institutions  to  resume  business  and  dis- 
charging the  receivers,  with  such  allowances  to  receivers  and  coun- 
sel as  the  court  deemed  just. 

Knickerbocker  Trust  Company. 

Early  in  the  above  negotiations  the  receivers  of  the  Knicker- 
bocker Trust  Company  proposed  to  offer  to  the  court  and  thus 
make  public  a  statement  specifically  setting  out  the  names  of  the 
persons  indebted  to  the  Knickerbocker  Trust  Company  with  their 
estimate  of  the  actual  value  of  the  liabilities  of  such  debtors,  which 
the  reeeivers  arbitrarily  fixed  according  to  their  own  ideas.  This 
being  reported  by  the  Suixrin  ten  dent  of  Banks  to  me,  I  replied 
with  an  opinion  advising  against  the  filing  of  such  report  which, 
in  my  judgment,  would  have  affected  very  materially  and  im- 
properly the  credit  of  many  individuals  and  corporations  who  were 
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indebted  to  the  Knickerbocter  Trust  Company  and,  in  this  time 
of  stress  in  financial  circles,  probably  would  have  prevented,  the 
reopening  of  the  company.     (Opinion,  post,  pages  387,  388.) 

After  this  opinion  the  receivers  withdrew  their  pro- 
posed report  and  made  a  report  in  the  ordinary  form  stating 
the  value  of  the  assets  and  liabilities  of  the  Knickerbocker  Trust 
Company  as  a  whole.  A  plan  of  resumption  was  presented  to  the 
Supreme  Court  on  March  25,  1908,  which  met  the  approval  of 
the  Superintendent  of  Banks  and  of  the  Attorney-General  and 
upon  presentation  thereof  to  the  Supreme  Court,  Mr.  Justice 
Clark,  presiding,  granted  an  order  approving  the  plan  submitted 
and  permitting  the  Knickerbocker  Trust  Company  to  resume  busi- 
ness. The  court  made  allowances  to  the  three  receivers  and  their 
counsel,  as  follows: 

^'  There  will  be  allowed  to  each  receiver  the  sum  of 
$75,000,  and,  subject  to  the  approval  of  the  receivers,  under 
the  existing  contract,  there  will  be  allowed  to  their  three 
counsel  collectively,  the  sum  of  $75,000.  These  sums  are  less 
than  the  court  considers  to  have  been  earned  by  the  receivers 
and  counsel. 

"  Let  an  order  be  presented  providing  for  the  above  pro- 
visional payments,  and  directing  in  substance  that,  upon  fail- 
ure of  the  defendant  within  ten  days  to  file  and  serve  its 
consent  to  such  payments,  then  the  allowances  and  compensa- 
tions above  provisionally  fixed  become,  and  be,  null  and  void, 
and  further,  that  the  receivers,  instead,  retain  and  deposit 
in  the  United  States  Trust  Company,  to  their  credit  the  sum 
of  $400,000  to  meet  such  allowances,  compensation  and  ex- 
penses as  may  hereafter  be  fixed  by  the  court  upon  the  appli- 
cation of  the  receivers." 

I  considered  these  allowances  greatly  excessive  and  strongly 
objected  to  the  same  at  Special  Term. 

The  company  resumed  business  under  the  order  of  the  Special 
Term  on  March  26,  1008,  and  I  immediately  appealed  from  so 
much  of  the  order  as  granted  the  receivers'  and  counsel  fees  afore- 
said, to  the  Appellate  Division  of  the  Second  Department.  This 
appeal,  in  which  no  one  else  joined  (even  the  attorneys  for  the 
company  arguing  before  the  Appellate  Division  that  the  Attorney- 
General  had  no  atanding  in  court  to  take  this  appeal,  for  the 
reason  that  this  was  a  private  settlement  by  the  company  out  of 
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court),  resulted  in  a  modification  by  the  Appellate  Division  of  the 
order  of  the  Special  Term  and  allowed  to  receivers  only  $20,000 
each,  and  to  counsel  in  the  aggregate  $20,000,  effecting  a  saving 
to  the  company  of  $220,000. 

The  resumption  of  business  was  due  to  the  efforts  of  the  di- 
rectors of  the  company,  led  by  the  Hon.  James  W.  Gerard,  Fred- 
erick G.  Bourne,  G.  Louis  lioissevain  and  William  A.  Tucker, 
and  aided  by  the  lion.  Herbert  L.  Satterleo,  counsel  for  a  de- 
positors' committee,  who  ix^rformed  this  service,  I  am  informed, 
gratuitously.  Apju'eciation  of  my  co-operation  towards  resump- 
tion of  business  and  in  the  reduction  of  the  expenses  of  the  re- 
ceivership, is  shown  by  the  following  letters: 

Law  Offices  of 
WARD,  ITAYDEX  &  SATTERLEE, 

Equitable  Building,  120  Broadway,  New  York, 


March  7th,  1908. 

Hon.  William  S.  Jacksox,  Attorney-General,  No.  299  Broad- 
way, New  YorJc  City: 

Dear  Attorney-General. —  I  am  pretty  tired  after  the  seven- 
teen weeks'  campaign  to  reopen  the  Knickerbocker  Trust  Company, 
but  before  I  go  uptown  I  want  to  write  and  thank  you  personally 
for  all  that  you  have  done  in  behalf  of  resumption.  The  task  was 
made  peculiarly  hard  by  reason  of  the  general  financial  condition 
and  the  many  complications  in  the  situation,  but  your  active  in- 
terest and  constant  helpfulness  have  lieen  a  tower  of  strength  to 
those  working  to  avert  a  permanent  receivership.  I  think  that  the 
outcome  will  amply  justify  the  wisdom  of  your  course,  and  I  beg 
you  to  accept  my  sincere  acknowledgments. 

Yours  very  truly. 

HERBERT  L.  SATTERLEE. 
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Law  Offices  of 

WARD,  HAYDEN  &  SATTERLEE, 

Equitable  Building,  120  Broadway,  New  York. 


June  8th,  1908. 
lion.  William  S.  Jackson,  Attorney-General,  No.  299  Broad- 
way, New  York  City: 
Dear  Mr.  Jackson. —  Last  week  I  was  down  at  the  U.  S.  Naval 
Academy  at  Annapolis,  as  a  member  of  the  Board  of  Visitors. 
On  my  way  back,  I  bought  a  copy  of  the  "  New  York  Sun  "  and 
read  of  your  victory  in  the  Appellate  Division,  Second  Depart- 
ment, in  the  matter  of  receivers'  fees  and  allowances  in  the 
Knickerbocker  Trust  Company  case.  You  have  added  one  more 
to  the  list  of  things  which  you  have  done  during  the  winter  to 
help  the  depositors  of  the  Knickerbocker,  and,  further  than  that, 
you  have  performed  a  public  service  of  importance. 

With  kindest  regards,  I  remain, 

Yours  very  truly, 

HERBERT  L.  SATTERLEE. 

I  also  received  many  letters  from  individual  depositors  similar 
to  the  following: 

Fifth  Ave.,  City. 

Honorable  Attorney-General  Jackson,  City: 

My  Dear  Sir. —  Permit  me  to  express  to  you  my  greatest 
thanks  for  the  honest  and  straightforward  stand  you  have  taken 
in  the  receivership  of  the  Knickerbocker  Trust  Co. 

Personally  and  also  amongst  some  of  my  friends,  depositors  of 
the  defunct  institution,  we  very  much  admire  your  courage  in  the 
face  of  shameless  scoundrelism  and  we  bog  of  you  to  persevere  to 
the  end  in  the  cleaning  work  of  the  financial  Augean  Stable  that 
you  have  so  very  well  undertaken. 

Believe  me, 

Your  very  obedient  servant, 

Miss . 

The  Jenkins  Trust  Company  resumed  business  on  April  16, 
1908;  the  Williamsburg  Trust  Company  on  June  5,  1908;  the 
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International  Trust  Company  on  June  19,  1908;  the  Brooklyn 
Bank  in  the  City  of  New  York  on  June  21,  1908 ;  and  the  Borough 
Bank  of  Brooklyn  on  September  7,  1908. 

Jenkins  Trust  Company. 

The  only  plan  of  resumption  I  opposed  was  that  offered  for  the 
Jenkins  Trust  Company.  I  had  designated  John  F.  Cloonan, 
Esq.,  to  investigate  the.  affairs  of  this  institution  in  my  behalf  and 
my  position  was  based  upon  his  adverse  report.  The  company  was 
allowed  to  open  under  the  name  of  the  Lafayette  Trust  Company 
and  it  continued  about  seven  months,  being  closed  again  by  the 
Superintendent  of  Banks,  November  30,  1908. 

Mechanics  and  Traders  Bank.     Oriental  Bank. 

Early  in  February,  1908,  the  Superintendent  of  Banks  re- 
ported to  me  the  suspension  of  the  Mechanics  and  Traders  Bank 
and  of  the  Oriental  Bank,  both  doing  business  in  the  city  of  New 
York,  stating  in  his  report  that  he  had  taken  possession  of  the 
assets  and  business  of  each  corporation,  and  that  each  of  them  was 
in  an  unsafe  condition  and  unable  to  pay  its  depositors  upon 
demand  and  that  it  had  become  and  was  necessary  that  the  affairs 
of  said  institutions  should  be  administered  under  the  direction  of 
the  court  and  that  an  action  be  commenced  for  the  dissolution  of 
these  corporations  and  for  the  appointment  of  receivers  therein. 

At  this  time  and  at  various'  times  during  the  next  three  or  four 
weeks,  it  was  represented  to  me  by  officers  and  attorneys  and 
depositors  of  the  Oriental  Bank  that  the  affairs  of  that  institution 
were  being  investigated  and  that  efforts  were  being  made  toward 
resumption  of  its  business  or  the  liquidation  of  its  affairs  by  some 
other  banking  institution,  by  which  a  receivership  might  be 
avoided,  and  the  depositors  paid  in  full  and  without  litigation.  I 
waited  for  the  consummation  of  such  plans  and  did  not  commence 
any  action  against  either  the  Oriental  Bank  or  the  Mechanics  and 
Traders  Bank  imtil  about  the  28th  day  of  February,  1908,  when 
no  plan  of  resumption  of  either  bank,  which  met  the  approval 
of  the  State  Superintendent  of  Banks  or  of  myself,  hav- 
ing been  presented,  I  commenced  an  action  against  each  of  these 
institutions,  based  upon  the  report  of  the  Superintendent  of 
Banks,  and  on  February  28,  1908,  the  Carnegie  Trust  Company 
and  Henry  Schneider  were  appointed  temporary  receivers  of  the 
Oriental  Bank  and  J.  H.  Haggarty  and  Joseph  B.  Ford  were  ap- 
pointed temporary  receivers  of  the  Mechanics  and  Traders  Bank, 
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by  the  Supreme  Court,  at  a  regular  Special  Term  thereof,  held  in 
and  for  the  city  and  county  of  New  York. 

In  the  case  of  the  Mechanics  &  Traders  Bank,  upon  the  return 
of  the  order  to  show  cause  which  appointed  Messrs.  Haggarty  and 
Ford  as  temporary  receivers,  they  were  duly  made  permanent 
receivers,  and  they  administered  the  affairs  of  this  bank  until 
August  10,  1908,  when  by  an  order  of  the  Supreme  Court  they 
were  discharged  and  the  bank  allowed  to  resume  business,  and  on 
August  11,  1908,  this  bank  opened  under  the  name  of  the  Union 
Bank  of  Brooklyn,  having  sold  out  its  New  York  branches  to  the 
Metropolitan  Bank  of  New  York. 

I  received  the  following  resolution  from  the  board  of  directors  of 
this  bank : 

MECHANICS  AND  TRADERS  BANK, 
Union  Beanch, 

44  Court  Street,  Broojclyn,  N.  Y. 


August  19,  1908. 

Hon.  WiiririAM  ScHUYLEB  Jackson,  Attomey-Generdl,  New  York 
City: 

Deab  Sie. —  At  a  meeting  of  the  board  of  directors  of  the 
Mechanics  &  Traders  Bank,  the  following  resolution  was  unani- 
mously adopted : 

On  the  re-opening  of  the  Mechanics  &  Traders  Bank,  the 
directors  deem  it  fitting  to  take  this  occasion  to  express  to  the 
Honorable  William  Schuyler  Jackson,  Attorney-General  of  the 
State  of  New  York,  J.  Henry  Haggerty  and  Joseph  B.  Ford,  the 
receivers  appointed  by  the  court  on  the  motion  of  the  Attorney- 
•  General  and  discharged  on  the  10th  inst.,  and  to  the  Honorable 
Morgan  J.  O'Brien,  counsel  of  such  receivers,  their  appreciation 
and  the  appreciation  of  the  stockholders  and  depositors  of  the 
bank  of  the  manner  in  which  the  duties  of  the  Attorney-General's 
office  and  of  the  receivership  were  performed  in  relation  to  this 
bank.  Every  effort  was  made  to  conserve  the  assets  of  the  bank 
and  its  good  repute  and  to  make  possible  a  resumption  of  its  busi- 
ness. Not  only  were  all  the  legal  duties  attendant  upon  the  cus- 
tody of  the  bank's  assets  under  the  court's  authority  properly 
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performed,  but  no  effort  was  spared  whether  it  extended  beyond 
such  duties  or  not,  and  which  was  properly  to  be  done  by  them,  to 
enable  the  bank  to  resume  its  business. 

The  board  of  directors  authorize  that  this  minute  be  entered  on 
its  official  minutes  and  a  copy  thereof  transmitted  to  each  of  the 
gentlemen  above  named. 

Yours  truly, 

JAMES  T.  ASHLEY, 

Cashier. 

Further  as  to  Oriental  Bank. 

The  Oriental  Bank  did  not  present  a  plan  for  resumption  of 
business,  but  after  its  doors  were  closed  and  its  assets  in  the  hands 
of  the  Superintendent  of  Banks,  its  directors  undertook  to  enter 
into  a  contract  with  the  Metropolitan  Trust  Company  by  which 
the  assets  should  be  turned  over  to  the  Metropolitan  Trust  Com- 
pany for  liquidation  and  the  Oriental  Bank  cease  doing  business. 
This  was  not  a  method  of  liquidation  provided  by  law,  and  the 
plan  as  at  first  proposed  to  me  was  so  indefinite  in  its  assurances  to 
depositors  and  provided  for  such  heavy  expenses  of  liquidation 
(upwards  of  $500,000)  and  that  the  liquidating  agents  should  be 
responsible  only  for  wilful  malfeasance,  that  I  saw  no  other  course 
than  to  apply  to  the  court  to  take  charge  of  the  assets  through  a 
receiver.  In  order  that  the  depositors  might  obtain  immediate 
accommodation,  which  was  the  attractive  pretense  of  the  plan 
proposed,  at  my  suggestion  the  Carnegie  Trust  Company  was 
named  as  a  temporary  receiver. 

The  attorneys  for  tiie  bank  made  a  motion  to  discharge  the 
temporary  receivers  and  to  have  the  assets  of  the  bank  turned  over 
to  the  Metropolitan  Trust  Company  in  accordance  with  the  pro- 
posed contract. 

The  argument  of  this  motion  was  heard  at  Special  Term,  Part 
I,  of  the  Supreme  Court,  before  Justice  O'Gorman  in  March  6, 
1908.  The  Attorney-General  appeared  in  person  for  the  State,  Mr 
Beekman  for  the  Oriental  Bank  and  Mr.  McClure  for  certain  de- 
positors. After  argument  by  Messrs.  Beekman  and  McClure  in 
favor  of  the  motion,  I  explained  my  attitude  as  follows: 

"  Attorney-General  Jackson  —  May  it  please  the  court:  On  the 
31st  day  of  January  last  this  bank  suspended  payment  and  ceased 
doing  business,  and  on  the  same  day  its  board  of  directors  adopted 
a  resolution  requesting  the  Superintendent  of  Banks  to  take  pos- 
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session  of  its  assets  and  property.  During  the  next  two  days  the 
Superintendent  of  Banks  reported  to  me,  as  he  is  required  to  by 
statute,  that  the  bank  was  in  an  unsafe  and  unsound  condition 
and  that  it  was  not  expedient  or  safe  for  it  to  do  business.  From 
that  time  until  the  28th  day  of  February,  over  twenty-five  days, 
I  took  no  action  whatever  regarding  this  bank. 

"  My  action  in  this  respect  has  been  the  same  as  in  the  case 
of  every  other  bank  that  has  been  in  difficulty  during  this  financial 
disturbance.  In  every  one  of  these  institutions  I  have  waited 
from  three  weeks  to  a  month  in  order  that  the  fullest  opportunity 
might  be  given  for  resumption,  if  that  were  at  all  possible.  As  to 
my  attitude  as  Attorney-General  towards  the  depositors  in  all 
these  institutions,  including  this  Oriental  Bank,  the  best  proof  of 
my  intention  is  the  fact  that  after  these  banks  were  closed,  al- 
though under  the  statute  I  was  required  immediately  upon  the 
report  of  the  Banking  Superintendent  to  go  into  c^urt  and  apply 
for  a  receiver,  I  have  used  my  discretion  and  have  waited  and  have 
not  begun  an  action  or  applied  for  a  receiver  until  all  efforts 
towards  resumption  of  business  have  been  exhausted.  Of  course, 
that  was  the  condition  most  to  be  desired  —  the  resumption  of 
business  by  the  bank.  Then  there  would  Ix?  no  delay  whatever  in 
the  depositors  receiving  their  money  upon  demand,  because  the 
fact  that  a  bank  is  open  for  business  meaus  that  the  depositors 
may  receive  their  money  upon  demand.  Then  there  would  be  not 
even  the  delay  which  will  be  required  under  any  plan  proposed  and 
which  is  required,  I  see  under  the  plan  now  proposed  — 
of  certifying  the  accounts,  so  that  any  trust  company,  the  Metro- 
politan Trust  Company,  if  you  please,  may  know  and  satisfy 
itself  as  to  the  correctness  of  these  millions  of  dollars  of  accounts. 

"  Notwithstanding  the  extraordinary  financial  condition  that  we 
have  been  through,  I  know  of  but  one  of  the  banks  that  have  closed 
and  have  not  resumed,  where,  upon  investigation  by  the  grand 
juries  of  the  respective  counties  in  which  they  did  their  business, 
indictments  have  not  been  found  against  officers  responsible  for 
the  management  of  those  banks.  So  that  the  financial  conditions 
of  those  banks  have  been  due  not  so  much,  in  my  opinion,  to  lack 
of  confidence  of  the  people  in  the  banks,  as  to  the  banking  methods 
of  crooked  bankers. 

*^As  for  the  policy  of  my  office,  it  has  been,  from  the  start, 
to  expose  these  banking  methods,  to  show  to  the  public  all  of 
these  conditions  and  to  drive  such  men  out  of  the  banking  business. 
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I  believe  that  policy  is  in  the  interest  of  the  depositors  in  all 
financial  institutions,  and  in  the  interest  of  those  men  who  conduct 
an  honest  banking  business, —  the  many  honest  and  substantial 
banking  institutions  of  this  State. 

"  liegarding  the  Oriental  Bank,  it  may  have  been  my  duty, 
instead  of  letting  it  alone  entirely,  to  have  put  in  agents 
to  make  an  examination  as  to  the  conduct  of  the  officers  of  the 
bank.  That  was  done  in  every  one  of  those  instances  where  indict- 
ments were  found.  I  obtained  from  the  Banking  Superintendent 
the  designation  of  one  who  was  in  his  department,  an  expert  to 
my  knowledge,  one  who  had  formerly  been  in  the  banking  business 
in  Buffalo  and  with  whom  I  had  personal  acquaintance;  I 
secured  his  designation  upon  these  cases  and  he  went  into  the 
banks  and  discovered  the  evidence  upon  which  the  indictments 
were  found.  As  soon  as  the  evidence  was  produced  I  turned  it 
over  to  the  local  prosecuting  officers.  I  did  not  do  that  with  the 
Oriental  Bank  because  the  business  of  my  office  has  been  such 
that  it  has  been  impossible  to  do  the  work  that  should  be  done 
with  the  force  and  means  at  my  disposal.  So  this  bank  received 
no  attention  from  me  until  —  I  think  it  was  when  I  received  a 
letter  from  the  attorneys  for  the  bank  respecting  a  plan  that  they 
had  for  disposing  of  its  assets. 

"  I  had  understood  in  a  general  way  that  this  period  of  time  I 
was  allowing  was  being  utilized  by  those  in  authority  in  the  bank 
and  the  attorneys  solely  for  the  purpose  of  forming  plans  for  the 
resumption  of  business,  but  the  first  plan  of  any  kind  that  came 
to  my  attention  was  the  plan  suggested  in  a  letter  from  the  attor- 
neys for  the  bank,  providing,  not  for  a  resumption,  but  for  a 
liquidation. 

"  If  this  bank  is  solvent,  as  it  is  claimed  by  the  attorneys  for  the 
bank,  then  it  should  be  open  and  doing  business, —  those  are  the 
functions  of  a  bank  —  and  should  satisfy  its  depositors  upon 
demand.  If  it  is  not  solvent,  then  our  laws  provide  certain  methods 
of  liquidation.  One  is  by  action  of  the  Attoruey-General,  and  as 
to  that  the  statute  is  mandatory  —  that  having  received  informa- 
tion of  the  unsafe  and  insolvent  condition  of  a  bank,  the  Attorney- 
General  must  begin  an  action,  must  bring  the  matter  into  court, 
where  it  should  be  —  and  perhaps  if  I  have  failed  at  all,  it  is 
because  I  did  not  bring  this  institution  earlier  into  court  and  put 
the  officers  of  the  court  in  charge,  thereby  making  any  disposition 
of  its  assets  subject  to  the  restraining  hand  of  the  proper  authori- 
ties.   The  statutes  also  provide  for  a  voluntary  dissolution  in  cer- 
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tain  cases,  and  for  a  merger  of-  two  banks  and  the  procedure 
definitely  is  stated. 

"  None  of  the  procedure  specified  in  the  statutes  has  been  fol- 
lowed in  this  proposed  plan,  nor  have  the  safeguards  that  are  pro- 
vided by  law  in  such  actions  been  observed. 

"  The  first  proposition  I  received  in  regard  to  this  bank  was  not 
from  any  attorney  for  the  depositors  —  it  was  from  the  attorneys 
for  the  bank,  and  stated  that  it  looked  towards  the  payment  of  the 
depositors  in  full*  'Looking  towards  the  payment  of  the  de- 
positors in  full'  occurred  to  me  as  not  being  a  very  clear  and 
definite  statement  of  what  they  intended  to  do.  All  the  proceed- 
ings we  propose  to  take,  whether  the  depositors  are  paid  in  full 
or  not,  look  toward  the  payment  in  full  of  the  depositors,  and  when 
the  plan  advanced  was  not  for  a  resumption  of  business,  but  a 
plan  for  liquidation  out  of  court  —  not  a  voluntary  dissolution, 
not  a  merger  of  this  bank  with  any  other  (that  is  not  proposed  by 
the  Metropolitan  Trust  Company),  but  a  liquidation,  a  plan 
which  provided  indefinitely  for  the  payment  of  depositors  —  no 
agreement  whatever  that  they  would  be  paid  in  full,  or  as  to  what 
percentage  they  were  to  be  paid,  or  when  the  first  payment  was  to 
be  made  —  nothing  of  the  kind  stated  in  the  plan  submitted  to  me 
by  the  attorneys  for  the  bank,  I  thought  then  and  I  have  thought 
since  that  my  duty  as  Attorney-General  of  the  State,  attorney  for 
all  the  people  and  attorney  for  the  depositors,  required  that  I 
should  not  assent  to  that  plan.  I  deemed  my  duty  to  the  depositors 
themselves  demanded  that  this  institution  should  be  placed  in  the' 
hands  of  temporary  receivers,  as  it  is  to-day,  where  this  court  can 
have  the  supervision  of  any  plan  jiroposed,  and  if  ^your  honor 
deems  that  the  plan  proposed  is  lawful,  protects  all  interests  that 
must  be  protected,  that  have  a  right  to  be  protected  when  the 
assets  of  an  insolvent  corporation  are  to  be  distributed,  then  my 
responsibility  ends.  But  I  think  that  my  duty  to  any  interest 
which  it  is  my  obligation  to  protect  would  not  be  satisfied  by  an 
assent  to  this  plan. 

"  As  soon  as  I  applied  for  temporary  receivers  and  the  court 
appointed  them,  a  cry  went  up,  not  from  the  depositors,  not  then^ 
but  from  the  attorneys  for  the  bank,  that  I  had  blocked  plans  for 
the  payment  in  full  of  the  depositors,  and  that  was  the  first  time 
it  was  ever  mentioned  —  after  the  temporary  receivers  had  been 
appointed  —  that  it  was  contemplated  that  the  depositors  should 
be  paid  in  full  or  immediately.  The  very  typewritten  statement 
of  the  details  which  was  furnished  to  me,  I  think  the  day  after 
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the  temporary  receivers  were  appointed,  had  the  word  *  imme- 
diately '  written  in  in  lead  pencil  after  the  word  ^  pay  ' —  that  the 
trust  company  agreed  to  pay  all  other  creditors  of  the  bank  —  pay 
*  immediately '  written  in  lead  pencil.  Now  it  seems  to  me  if 
there  had  been  an  intention  at  any  time  upon  the  part  of  those 
drafting  that  plan  to  pay  the  depositors  immediately  and  in  full, 
there  would  not  have  been  any  trouble  —  there  was  not  any 
scarcity  of  terms  in  the  English  language  which  would  have  pre- 
vented them  from  saying  so,  especially  if  their  interest  was  pri- 
marily the  protection  of  the  depositors  — 

"  The  Court  —  The  immediate  question  before  the  court  is 
what  would  best  conserve  the  present  interests  of  the  depositors. 
I  gather  from  what  you  have  said,  whatever  may  have  been  done 
heretofore  with  reference  to  this  bank,  that  you  are  disposed  to 
yield  to  any  proposition  which  is  going  to  secure  the  depositors  the 
immediate  payment  of  their  money.    Is  the  court  correct  ? 

"  Mr.  Jackson  —  And  providing  any  other  interest  which  re- 
quires it  shall  be  taken  care  of. 

"  The  Court  —  Of  course,  if  there  be  any. 

"  Mr.  Jackson  —  There  is  no  question  about  our  position  in  that 
respect. 

"  The  Court  —  I  understand  90  per  cent,  of  the  depositors  have 
agreed  to  this  plan. 

"  Mr.  McClure  —  Practically  93  per  cent 

"  The  Court  —  Is  there  any  individual  interest  in  this  bank 
opposed  to  this  plan  ? 

"  Mr.  Beekman  —  Not  that  we  know  of. 

"  Mr.  Jackson  —  May  I  be  heard  further  ? 

"  The  Court  —  If  there  be  anything  else. 

"  Mr.  Jackson  —  There  are  other  considerations  which  it  seems 
to  me  should  be  brought  to  the  attention  of  the  court.  In  the  first 
place  there-is  nothing  to  show  that  the  Metropolitan  Trust  Com- 
pany, through  its  directors  undertakes  this  plan.  It  seems  to  me 
that  the  plan  should  be  proposed  definitely  to  the  court,  so  that  the 
court  may  pass  upon  it  and  in  entering  an  order  provide  in  the 
order  just  what  the  Trust  Company  must  do  and  when  it  must  be 
done. 

"  The  Court  —  Those  matters  of  detail  may  be  determined  upon 
the  settlement  of  the  order;  at  that  time  I  will  hear  counsel." 

I  appealed  from  the  Special  Term  order  to  the  Appellate  Divi- 
sion, First  Department,  and  that  court,  on  March  17,  1908,  modi- 
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fied  the  order,  by  striking  out  the  provision  of  the  order  requiring 
the  Superintendent  of  Banks  to  deliver  the  assets  of  the  Oriental 
Bank  to  the  Metropolitan  Trust  Company,  according  to  the  pro- 
posed contract,  but  did  not  pass  upon  the  power  of  the  Oriental 
Bank  to  make  such  a  contract.  The  discharge  of  the  temporary 
receivers  was  affirmed  upon  the  ground  that  the  complaint  did  not 
disclose  an  exigency  for  making  the  application  for  such  receivers 
without  notice.  I  served  an  amended  complaint  and  renewed  my 
application  to  the  Special  Term  for  the  appointment  of  temporary 
receivers,  as  the  Attorney-General  was  directed  to  do  by  law,  but 
the  application  was  denied,  the  Superintendent  of  Banks  in  the 
meantime  having  turned  over  the  assets  of  the  Oriental  Bank  to- 
the  Metropolitan  Trust  Company,  contrary  to  my  advice  (post^ 
pages  389-395).  I  took  an  appeal  from  the  order  denying  my 
application  to  the  Appellate  Division,  First  Department,  which  is 
still  pending. 


Digiti 


ized  by  Google 


36 


KePOBT   of    the    ATTOENEY-GENEBALi 


II 

|l 

11 
It 


I  i|     nil 
I   i|     Up 


i 

a 


in 

Hi 


J 


l.il*l 


ill 


^  J^  &-I  g  g 


I"! 


ill 


I         §    §    § 


I 


III 


§     i 


!z:    jz:    S5 


^iii-g 


III 

4  ^  a' 

1 1  ^ 


lllllll  I 

666666^      4 


11 


s  s  s 

§  §  § 
inn 


SS8SSSS      S 

iiiiiM  i 

V«^       Q*       CO  00 


Si 

J 


I 

c2Sh 


lllllll     I 


^      4 


Digiti 


ized  by  Google 


Eepokt  op  the  Attorney-General.  3? 


THE  RECOUNT  OF  THE  NEW  YORK  MAYORALTY 

VOTE  OF  1905. 

The  People  of  the  State  of  New  York  vs.  George  B.  McClellan 
and  V^Uiam  Randolph  Hearst. 

The  question  of  the  title  to  the  office  of  mayor  of  the  city  of 
New  York,  under  the  election  of  1905,  was  determined  by  a  de- 
cision in  this  action,  June  30th,  1908,  in  favor  of  Mr*  McClellan, 
the  present  incumbent.  I  commenced  the  action,  immediately 
upon  assuming  office,  in  January,  1907,  and  my  best  endeavors 
could  not  force  an  earlier  settlement  of  the  issues. 

The  adjudications  obtained  upon  several  legal  questions  will 
greatly  facilitate  future  actions  of  this  nature,  but  the  procedure 
should  be  amended  so  as  to  insure  more  speedy  trials  of  such  cases. 

The  preparations  for  trial  and  the  proceedings  upon  the  trial 
are  of  considerable  interest. 

A  review  of  the  legal  obstacles  that  first  were  overcome  is  set 
forth  in  my  report  of  last  year  and  in  my  letter  to  Governor 
Hughes  requesting  the  appointment  of  an  extraordinary  term  of 
the  Supreme  Court  for  the  trial  of  the  action.  My  request  was 
granted  and  the  Appellate  Division  of  the  First  Department  desig- 
nated the  Honorable  John  S.  Lambert,  a  justice  of  the  Supreme 
Court  of  the  Eighth  Judicial  District,  to  preside  at  the  trial.  The 
celerity  with  which  the  trial  was  conducted  was  due  largely  to  the 
wisdom  and  energy  of  this  courteous  and  capable  judge. 

My  letter  to  Governor  Hughes  requesting  the  appointment  of 
an  extraordinary  term  was  as  follows : 

Hon.  Charles  E.  Hughes,  Governor  of  the  State  of  New  York: 

Sib. —  As  Attorney-General,  I  am  prosecuting  in  the  name  of  the 
People  of  the  State  of  New  York  an  action  against  George  B. 
McClellan  to  oust  him  from  the  office  of  mayor  of  the  city  of  New 
York  upon  the  ground  that  he  has  usurped  the  office,  not  having 
been  elected  thereto  by  the  greatest  number  of  votes  cast  in  the 
election  of  1905. 

Upon  the  ground  that  the  public  interest  so  requires,  I  hereby 
apply  to  you  to  appoint,  pursuant  to  section  234  of  the  Code  of 
Civil  Procedure,  an  extraordinary  trial  term  of  the  Supreme  Court 
to  be  held  in  the  county  court  house  in  the  county  of  New  York 
on  the  first  Monday  in  March,  1908,  and  to  name  the  justice  who 
shall  hold  or  preside  at  such  term,  for  the  trial  of  said  action. 
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In  my  judgment  no  more  important  ease  than  this,  either  civil 
d!r  criminal,  is  pending  trial  in  the  courts  of  our  State.  Th6  cas^ 
goes  to  the  very  fundamentals  of  our  system  of  popular  govern- 
ment,, involving  as  it  does  the  p.rijnary  right  pf  citizens  to  have 
their  votes  honestly  counted, .  truly  declared  and  given  their  full 
legal  effect. 

After  a  long  struggle  in  the  courts,  hereinafter  stated  with 
some  detail,  this  cause  has  been  brought  to  the  eve  of  a  trial.*  At 
the  last  moment  Mr.  McClellan  has  obtained  an  order  for  a  trial 
of  the  issues  by  a  struck  jury  and  the  order  requires  the  jurors  to 
report  in  Trial  Term,  Part  VIII,  on  the  first  Monday  in  March. 
Owing  to  the  political  interests  affected  by  the  result  of  the  case 
and  the  generally  recognized  fact  that  the  trial  may  occupy  several 
months,  it  will  be  unusually  difficult  to  procure  a  jury  even  from 
the  general  panel,  and  as  it  promises  to  be  an  interminable  task 
under  the  cumbersome  systism  of  striking  and  re-striking  upon 
eight  days'  notice  special  juries,  which  is  the  obvious  purpose  of 
the  application  for  a  struck  jury,  I  have  appealed  from  the  order 
and  hope  to  procure  a  reversal  thereof  before  the  day  set  for  the 
trial. 

Whether  or  not  this  order  will  be  reversed  the  reasons  are 
equally  imperative  why,  in  order  to  minimize  all  further  delays, 
to  avoid  unduly  interfering  with  or  blocking  the  trial  of  other 
causes  on  the  calendars  in  I^ew  York  county,  and  to  insure  a  trial 
whose  impartiality  shall  be  beyond  all  possible  question,  an  extra- 
ordinary term  should  be  assigned  and  the  trial  justice  designated 
by  the  Governor. 

Trial  Term,  Part  VIII  is  where  all  cases  on  the  tort  calendar, 
known  as  No.  2,  are  called.  To  have  such  a  cause  as  this  in  that 
part  (and  it  must  go  there  primarily  under  the  Court  of  Rules 
unless  an  extraordinary  term  is  appointed)  would  be  a  great 
handicap,  not  only  to  the  ordinary  business  of  the  court  but  to  the 
trial  of  this  action.  The  presence  of  the  necessary  witnesses  and 
ballot  boxes  will  fill  the  court  room  and  the  constant  interruptions 
of  the  trial  while  cases  are  being  sent  out  to  parts  will  greatly 
impede  the  trial. 

If  the  cause  were  sent  to  one  of  the  regular  parts  from  Part  VIII 
no  other  cases  could  be  tried  in  that  part  for  months  and  the  trial 
of  two  or  three  hundred  other  cases  would  thus  be  blocked. 

The  room  in  the  court  house  known  as  Part  XVIII  in  which 
the  Appellate  Term  sits,  is  used  only  for  a  brief  period  each  month 
and  would  be  available  for  the  trial. 
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Without  intending  any  reflection  upon  the  judges  in  New  York 
county,  owing  to  the  intense  partisan  feeling  that  has  been  aroused 
by  this  election  controversy,  it  would  seem  that  the  public  interests 
would  best  be  subserved  by  the  designation  of  a  trial  justice  from  a 
section  of  the  State  away  from  the  controversy.  This  would  have 
the  additional  reason  in  its  favor  of  not  taking  a  justice  away 
from  the  busy  calendars  in  New  York  county. 

The  calling  of  an  extraordinary  term  and  designating  the  date 
for,  and  the  justice  to  preside  over  the  trial  would  insure  a  speedy 
trial,  and  nothing  should  be  left  undone  that  will  help  bring  this 
about.  The  delays  that  have  attended  the  determination  of  this 
important  matter  have  been  scandalous  and  amounted  to  a  practi- 
cal denial  of  justice.  As  was  said  by  Your  Excellency  in  approv- 
ing the  Eecount  Bill : 

"  It  is  well  known  to  all  who  are  conversant  with  public 
sentiment  in  the  city  of  New  York  that  there  is  widespread 
doubt  as  to  the  accuracy  of  the  official  canvass.  The  failure 
to  resolve  that  doubt  and  to  determine  in  a  prompt  and  de- 
cisive manner  satisfactorily  to  all  fair-minded  citizens  the 
result  of  the  election  has  become  a  grave  public  scandal. 
*  *  *  In  the  public  interests  and  for  the  sake  of  our  public 
institutions  this  matter  must  be  settled.  *  *  *  In  the 
belief  that  the  public  policy  requires  the  settlement  of  this 
controversy  as  speedily  as  the  Legislature  will  permit,  and  it 
will  be  most  unfortunate  that  legislation  to  this  end  will  fail, 
I  approve  this  bill." 

The  legislation  has  failed  and  the  only  means  by  which  the 
result  of  that  election  can  be  determined  is  by  a  speedy  and  fair 
trial  of  this  action. 

I  began  this  action  immediately  after  assuming  the  office  of 
Attorney-General.  For  a  year  prior  thereto  an  unsuccessful  con- 
test had  been  waged  in  the  courts  by  Mr.  William  Randolph  Hearst 
to  procure  a  recount  of  the  vote,  challenged  by  him  on  the  ground 
of  fraud.  After  a  contest  four  ballot  boxes  were  opened  in  the 
Supreme  Court  on  December  1,  1905,  and  in  three  of  the  four 
boxes  the  recount  proved  that  there  had  been  a  fraudulent  declara- 
tion of  the  result.  In  the  Eleventh  Election  District  of  the  First 
Assembly  District  Mr.  Hearst  was  shown  to  have  been  defrauded 
of  seven  ballots  in  the  actual  tally  of  the  ballots  as  they  lay  in  the 
box,  irrespective  of  whether  they  were  legally  or  illegally 
marked,  three  more  votes  having  been  accredited  to  Mr.  McClellan 
than  were  shown  on  the  ballots,  and  four  less  accredited  to  Mr. 
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Hearst  than  were  shown  on  the  ballots.  In  the  Sixth  Election 
District  of  the  Second  Assembly  District  the  recount  showed  that 
Mr.  Hearst  had  been  defrauded  of  four  votes  on  the  actual  count 
of  the  ballots  as  they  lay  in  the  box,  and  two  ballots  that  were 
marked  for  Mr.  Hearst  having  been  accredited  to  Mr.  McClellan. 
In  the  Third  Election  District  of  the  Fourth  Assembly  District  the 
recount  showed  that  Mr.  Hearst  had  been  defrauded  of  six  votes 
on  the  actual  count  of  the  ballots  as  they  lay  in  the  box,  irrespective 
of  whether  they  were  legally  or  illegally  marked,  five  more  votes 
having  been  accredited  to  Mr.  McClellan  than  there  were  votes  for 
him,  and  one  less  vote  accredited  to  Mr.  Hearst  than  there  were 
votes  for  him  in  the  box.  In  the  Tenth  Election  District  of  the 
Second  Assembly  District  there  were  fifty-six  illegal  and  void 
ballots  in  the  box  that  had  been  counted  for  Mr.  McClellan. 

Immediately  after  this  recount  and  before  any  more  boxes  could 
be  opened  Mr.  McClellan  caused  the  right  to  a  recount  to  be  tested 
in  the  Court  of  Appeals,  and  that  court  decided  that  imder  the 
Election  Law  there  was  no  provision  for  a  recount. 

The  contest  was  then  transferred  to  the  Legislature  and  the 
Judiciary  Committee  of  each  branch  favorably  reported  a  bill  that 
would  cure  this  serious  defect  in  our  Election  Law.  Upon  an 
opinion,  however,  by  the  then  Attorney-General  that  the  ballots 
could  be  recounted  in  an  action  of  quo  warranto,  the  amendment 
to  the  Election  Law  was  defeated  by  recommitting  it  and  the 
Legislature  adjourned  without  action. 

Immediately  thereafter  and  on  October  14,  1906,  Mr.  Hearst 
filed  a  petition  for  leave  to  institute  an  action  against  Mr.  McClel- 
lan to  try  his  title  to  the  office  of  mayor.  This  was  opposed  by 
Mr.  McClellan,  and  after  a  long  delay  the  application  was  on 
July  14,  1906,  denied  upon  the  ground  that  the  petitioner  had  not 
submitted  prima  facie  proof  that  he  was  elected,  which  he  could 
not  well  do  without  a  recount  of  the  votes. 

Then  an  effort  was  made  on  behalf  of  Mr.  McClellan  to  get  per- 
mission to  destroy  the  ballots,  but  this  was  unsuccessful,  and  the 
order  denying  the  application  was  affirmed  by  the  Appellate  Divi- 
sion. 

On  January  1,  1907,  Your  Excellency  recommended  to  the 
Legislature  the  passage  of  a  Recount  Bill.  On  the  same  day  Mr. 
Hearst  filed  an  application  again  for  permission  to  brin|2:  quo  war- 
ranto proceedings  against  Mr.  McClellan,  who  responded  by  ob- 
taining a  writ  of  prohibition  preventing  the  Attorney-General 
from    hearing   the   petition   or   acting   thereon.      The   writ   was 
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quashed.  Pending  the  litigation  I  began  this  action  in  the  name 
of  the  People  of  the  State  of  New  York  without  a  relator. 

The  Recount  Bill  was  passed  providing  for  a  simple  and  expedi- 
tious determination  of  the  controversy,  but  the  moment  proceed- 
ings were  begun  under  it,  Mr.  McClellan  stopped  the  proceedings 
with  writs  of  prohibition  and  successfully  assailed  the  constitu- 
tionality of  the  act  in  the  Court  of  Appeals. 

In  the  meantime  the  progress  of  this  action  was  being  fought 
by  resorting  to  every  technicality  that  the  law  affords. 

After  unsuccessful  attempts  to  punish  the  Attomey-Gteneral  for 
alleged  contempt  of  court  for  bringing  this  action,  Mr.  McClellan 
moved  to  set  aside  the  service  of  the  summons  and  complaint,  and 
although  the  motion  was  denied,  obtained  a  stay  pending  an 
appeal.  The  order  being  affirmed,  he  appealed  to  the  Court  of 
Appeals  which  affirmed  the  court  below.  * 

On  February  25th  instead  of  answering,  a  demurrer  was  served 
on  the  ground  that  Mr.  Hearst  was  a  necessary  party  defendant. 
The  demurrer  was  overruled,  but  an  appeal  was  taken  on  which 
the  defendant  was  successful.  Without  taking  the  time  to  carry 
this  question  to  the  Court  of  Appeals,  although  it  was  important, 
I  immediately  applied  to  make  Mr.  Hearst  a  party  and  to  serve  a 
supplemental  and  amended  complaint.  Mr.  McClellan  opposed 
this  motion,  although  the  absence  of  Mr.  Hearst  as  a  defendant 
was  the  ground  of  his  demurrer.  My  application  was  granted  on 
June  10,  1907.  The  defendant  did  not  answer  until  July  2d, 
having  by  these  dilatory  tactics  obtained  from  January  7th  to 
July  2d  to  plead,  and  when  his  pleading  was  served  it  consisted 
of  a  general  denial. 

On  August  12  th  Mr.  McClellan  served  an  amended  answer  and 
then  for  the  first  time  I  was  in  a  position  to  move  the  case  for 
trial.  Having  thus  lost  the  opportunity  of  trying  the  case  before 
the  summer  vacation,  I  moved  it  for  the  first  Monday  of  October 
and  claimed  a  preference.  In  October,  after  having  waited  since 
the  middle  of  summer,  Mr,  McClellan  made  a  motion  requiring 
me  to  give  a  bill  of  particulars  stating  the  particular  number  of 
ballots  miscounted  in  every  election  district  in  the  city,  which  I 
resisted  as  it  was  obviously  impossible  to  do  this,  the  ballot  boxes 
having  been  successfully  kept  from  inspection.  Not  knowing  the 
contents,  I  could  not  well  specify  them  with  particularity.  An 
order,  however,  was  made  requiring  the  service  of  such  a  bill  of 
particulars. 

On  November   1st,   the   case  finally  appeared   upon   the   call 
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calendar  ready  to  be  set  down  for  trial.  Over  my  urgent  protest 
the  cause  was  set  over  until  the  January  call  and  I  offered  to  serve 
the  best  bill  of  particulars  I  could  within  two  days. 

I  immediately  went  to  work  and  had  prepared  a  bill  of  particu- 
lars of  all  the  facts  called  f or,  so  far  as  my  information  extended 
and  same  was  served  on  November  19th.  Thereupon  Mr.  McClei- 
lan  made  a  motion  for  a  further  bill  of  particulars  and  to  preclude 
the  people  from  giving  proof  of  any  facts,  further  than  set  forth 
in  the  biU  of  particulars.  This  motion  was  denied,  but  Mr.  Mc- 
CleUan  appealed  to  the  Appellate  Division  where  the  appeal  was 
argued  on  the  24th  instant.  On  January  25th  the  case  again 
appeared  upon  the  call  calendar,  after  nearly  three  months  of 
delay,  and  I  succeeded  in  getting  it  set  down  for  trial  on  January 
31st.  In  the  meantime  by  a  motion  made  on  the  third  of  January, 
Mr.  McClellan  obtained  an  order  for  a  struck  jury  and  setting  the 
trial  over  until  March,  with  the  prospect  in  view  that  if  the  order 
for  a  struck  jury  stands,  it  will  take  at  least  a  month  to  empanel  a 
jury. 

With  this  record  of  obstructive  tactics  and  resort  to  any 
frivolous  technicalities  that  put  off  for  a  little  longer  a  public 
inspection  of  the  contents  of  the  ballot  boxes,  and  with  every 
manly  instinct  and  the  dictates  of  public  policy  demanding  an 
immediate  and  fair  trial  of  this  action  and  the  termination  of  this 
controversy,  it  is  earnestly  urged  that  this  application  should  be 
granted. 

Dated  Albany,  New  York,  February  5,  1908. 

W.  S.  JACKSON, 

Attorney-General. 

After  issue  had  been  joined,  the  defendant,  McClellan,  procured 
at  Special  Term,  an  order  requiring  me  to  furnish  him  with  a  bill 
of  particulars  of  certain  of  the  allegations  of  the  complaint  and 
requiring  me  to  particularly  specify  each  election  district  in  which 
ballots  lawfully  marked  and  cast  for  Hearst  were  counted  as  hav- 
ing been  cast  for  McClellan ;  stating  particularly  the  number  of 
such  ballots  in  each  election  district  and  whether  straight  or  split 
ballots;  and  also  specifying  particularly  each  election  district  in 
which  marked,  void,  and  illegal  ballots  were  counted  for  McClellan, 
stating  the  number  in  each  district;  also  specifying  each  district 
in  which  men  were  permitted  to  vote  for  McClellan  who  had  not 
theretofore  been  registered,  the  hour  of  their  voting,  their  names 
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and  addresses,  and  those  who  voted  more  than  once  at  such  elec- 
tion; also  each  election  district  in  which  inspectors  failed  and 
omitted  to  count  ballots  that  had  lawfully  been  cast  for  Hearst, 
and  had  failed  and  omitted  to  enter  upon  and  embody  in  the 
returns  of  the  votes  cast  for  such  office  such  votes,  specifying  the 
number  and  whether  straight  or  split  ballots ;  and  also  particularly 
specifying  the  election  districts  in  which  votes  were,  by  the 
inspectors  of  election,  entered  upon  and  embodied  in  the  returns 
of  the  votes  cast  for  McClellan  which  had  not,  in  fact,  been  cast 
at  all,  specifying  particularly  the  number  whether  straight  or 
split,  etc. 

Fpon  December  19th,  1907,  I  caused  to  be  served  upon  the 
defendant,  McClellan,  a  verified  bill  of  particulars  specifying 
certain  of  the  matters  required  by  the  above  mentioned  order  and 
stating  that  I  was  unable  to  give  any  other  or  further  particulars 
of  the  allegations  of  the  complaint,  for  the  reason  that  this  infor- 
mation could  only  be  had  from  an  inspection  of  the  ballots  con- 
tained in  the  several  ballot  boxes  used  at  such  election. 

The  defendant,  McClellan,  moved  the  court  for  an  order  direct- 
ing me  to  furnish  a  further  bill  of  particulars  and  that  in  default 
of  such  information,  the  People  be  precluded  from  giving  any 
evidence  of  any  misconduct  or  miscount  of  votes  in  any  election 
district.  I  opposed  this  motion  upon  an  affidavit,  in  substance, 
stating  that  the  ballot  boxes  were  in  the  custody  of  the  Board  of 
Elections  of  the  city  of  Xew  York,  kept  under  lock  and  key,  and 
that  I  had  not  been  permitted  to  open  the  same  or  make  an  exam- 
ination of  their  contents  and  that  consequently  I  could  not  furnish 
the  information  called  for.  Thereupon  the  Special  Term  denied 
the  motion  but  the  Appellate  Division  in  the  First  Judicial  De- 
partment, by  an  order  entered  February  18,  1908,  reversed  the 
order  of  the  Special  Term  and  granted  the  order  asked  by  the 
defendant,  McClellan,  to  the  extent  of  excluding  the  plaintiff  from 
giving  any  evidence  of  certain  of  the  allegations  contained  in  the 
complaint.  I  procured  permission  to  appeal  and  did  appeal  to  the 
Court  of  Appeals  and  the  following  questions  were  certified : 

1.  "  Whether,  upon  the  trial  of  this  action  the  plaintiff 
should  be  precluded  from  giving  any  evidence  of  fraud, 
error,  omission  or  mistake  as  charged  in  the  paragraphs  or 
subdivisions  IV,  V,  VII  and  VIII  of  the  amended  and  sup- 
plemental complaint,  except  with  regard  to  the  election  dis- 
tricts specified  in  the  bill  of  particulars." 
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2.  "  Whether,  upon  the  trial  of  this  action  to  test  the  title 
of  the  defendant  MeClellan  to  an  elective  office,  if  it  shall 
appear  that  the  said  defendant  had  been  declared  elected  by 
the  board  of  canvassers  and  had  received  a  certificate  of 
election  regular  in  form,  the  burden  of  impeaching  the  cer- 
tificate of  election,  by  showing  fraud,  error  or  omission  in  the 
counting,  returning  or  canvass  of  the  votes  will  rest  upon 
the  plaintiff." 

3.  "  Whether,  in  such  an  action  any  ballot  box  may  be 
opened  and  its  contents  recounted  without  preliminary  evi- 
dence tending  to  show  some  misconduct,  error,  omission  or 
fraud  in  the  counting  or  canvassing  of  the  vote  or  in  the 
returns." 

It  having  been  conceded  upon  the  argument  that  the  second 
question  should  be  answered  in  the  affirmative,  the  Court  of 
Appeals  held  that  the  first  question  should  also  be  answered  in  the 
affirmative.  This  particular  question  involved  technical  proposi- 
tions of  law  not  peculiarly  applicable  to  an  action  of  this  char- 
acter. 

As  to  the  third  question,  however,  the  defendant,  MeClellan, 
at  Special  Term  in  the  Appellate  Division  and  again  in  the  Court 
of  Appeals,  insisted  that  the  ballot  boxes  which  had  been  preserved 
by  the  Board  of  Elections  as  required  by  the  statute,  could  not  be 
opened  upon  the  trial  of  this  action  and  the  ballots  counted  without 
preliminary  evidence  tending  to  show  some  misconduct,  error, 
omission  or  fraud  in  the  counting  or  canvassing  of  the  vote  or  in 
the  returns. 

On  the  other  hand,  I  claimed  the  ballots  were  common  law  evi- 
dence of  themselves  and  the  best  evidence  as  to  which  of  the 
candidates  received  the  majority  of  the  votes  of  the  electors,  cast 
at  the  election,  and  that  no  proof  aliende  of  misconduct  on  the 
part  of  the  election  officers  was  necessary  to  make  them  competent 
evidence.  The  Court  of  Appeals  held  with  me  upon  this  proposi-. 
tion  and  settled  beyond  all  question  in  this  State  the  status  of 
ballots  properly  preserved  and  identified  as  evidence  in  an  action 
of  quo  warranto. 

Preparation  for  Trial. 

Preliminary  to  offering  the  ballots  in  evidence,  it  was  essential 
that  their  absolute  inviolability  and  identity  should  appear.  This 
involved,  in  the  preparation  of  the  case  the  examination  x)f  many 
hundreds  of  possible  witnesses.     There  were  nineteen  hundred 
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and  forty-eight  election  districts  involved.  The  vote,  as  announced 
by  the  County  Boards  of  Canvassers,  was  McClellan,  228,397; 
Hearst,  224,fr23 ;  a  diflference  of  only  3,474  votes.  The  history 
of  the  ballots  from  the  close  of  election  to  the  trial  is  as  follows: 
The  Election  Law  required  the  election  officers  in  each  precinct 
after  the  ballots  were  counted,  to  replace  them  in  the  ballot  box, 
seal  the  box  and  to  deliver  the  same  to  the  Board  of  Elections,  who 
were  required  to  retain  the  same  inviolate  for  a  certain  period  of 
time.  It  had  grown  to  be  a  custom  in  the  city  of  New  York,  upon 
the  close  of  an  election,  to  deliver  the  sealed  ballot  boxes  to  two 
policemen  detailed  to  each  election  district  and  they  in  turn  were 
required  to  deliver  the  same  to  their  precinct  station  houses.  This 
custom  was  followed  at  the  election  in  question.  Two  or  three 
days  after  the  election,  an  order  was  procured  from  a  Supreme 
Court  justice  in  Brooklyn  requiring  the  ballot  boxes  so  at  the 
precinct  station  houses  to  be  delivered  to  the  Board  of  Elections 
in  the  Metropolitan  District  of  New  York.  Some  of  the  boxes 
were,  by  the  police  department,  taken  to  the  Board  of  Elections 
and  the  police  department  was  engaged  in  obeying  the  order,  when 
they  discontinued  the  same  upon  receiving  word  that  the  Board  of 
Elections  refused  to  receive  the  ballot  boxes  and  much  confusion 
followed.  Some  of  the  wagons  which  contained  ballot  boxes  were 
left  in  front  of  the  building  occupied  by  the  Board  of  Elections  and 
some  remained  over  night  in  charge  of  various  policemen  and  some 
were  taken  back  to  the  station  houses  to  remain  until  further  order 
of  the  court.  On  the  following  day  another  order  was  procured 
from  a  justice  of  the  Supreme  Court  requiring  the  Board  of  Elec- 
tions to  receive  the  boxes,  whereupon  the  delivery  of  the  same  by 
the  various  police  officers  from  the  various  precinct  station  houses 
to  the  Board  of  Elections  was  completed.  These  boxes  remained, 
some  of  them  with  the  Board  of  Elections  at  their  office  and  a  large 
proportion  of  them  were  taken  to  various  storage  warehouses  by  the 
Board  of  Elections  or  under  their  direction  and  placed  in  rooms 
rented  by  the  Board  of  Elections.  For  a  period  of  some  months, 
the  boxes  at  these  warehouses  and  those  which  were  contained 
in  the  office  of  the  Board  of  Elections  were  guarded  by  two  police- 
men in  tours  of  eight  hours  each  for  the  entire  twenty-four  hours 
until  subsequently,  in  order  to  avoid  the  continuance  of  so  large  a 
force  of  men  guarding  the  boxes,  the  Board  of  Elections  locked 
the  various  rooms  where  the  boxes  were,  sealed  the  same  and  with- 
drew the  guards.    During  all  this  period  of  time  the  defendant, 
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William  K.  Hearst,  also  furnished  two  watchers  in  tours  of  eight 
hours  each  for  the  period  of  twenty-four  hours,  each  remained 
with  the  policemen  in  each  place  where  the  ballots  were  deposited 
until  the  boxes  were  sealed  up  by  the  Board  of  Elections  when  they 
were  withdrawn. 

All  the  boxes,  it  was  claimed  by  the  people,  remained  thus 
intact  until  the  time  of  trial,  with  the  exception  that  in  a  few 
election  districts  in  Brooklyn  and  in  New  York  there  were  certain 
Assembly  contests  and  the  Assembly  Committee  on  Elections 
ordered  the  boxes  taken  from  their  places  of  storage  and  brought 
to  the  committee  where  the  boxes  were  opened,  recounted  by  the 
<5ommittee  in  each  Assembly  contest,  the  ballots  placed  back  in  their 
ioxes  and  returned  to  their  respective  place  of  custody  with  the 
jBoard  of  Elections  as  aforesaid,  two  policemen  being  detailed  to 
bring  the  boxes  to  the  committee  and  to  take  them  back  to  the 
Board  of  Elections.  And  excepting  also  that  in  four  election 
districts  in  the  city  of  New  York  and  Brooklyn,  the  defendant, 
William  E.  Hearst,  in  a  special  proceeding  for  that  purpose, 
obtained  an  order  from  a  justice  or  justices  of  the  Supreme  Court 
for  a  recount  of  the  ballots  under  the  Election  Law ;  and  the  boxes 
in  these  four  election  districts,  were,  by  order  of  the  court,  brought 
to  the  court  room  in  the  city  of  New  York,  and  there  the  ballots 
were  recounted  in  the  presence  of  the  court  and  in  the  presence  of 
two  policemen,  in  whose  custody  they  were  in  transit  to  and  from 
the  Board  of  Elections. 

After  the  decision  in  the  Court  of  Appeals  that  the  ballots  were 
common  law  evidence  and  properly  receivable  upon  the  trial  of 
this  action,  providing  the  same  were  identified  and  shown  to  be 
inviolate,  it  was  strenuously  insisted  by  the  defendant,  McClellan, 
that  the  method. of  keeping  and  preserving  the  ballots  after  election 
was  such  as  to  destroy  their  value  and  legality  as  evidence  and  it 
became  necessary  before  the  trial  to  interview,  take  statements 
from  and  in  many  cases  take  affidavits  of  at  least  one  election 
officer  and  two  policemen  in  each  election  district  as  to  the  trans- 
actions on  election  night;  and  to  examine  all  other  policemen  at 
the  precinct  station  houses  who  either  delivered  the  ballots  at  such 
station  houses  or  who  were  in  charge  of  the  same  and  who  could 
give  information  as  to  the  disposition  of  the  ballots  at  the  time 
they  were  received  at  the  station  houses,  during  their  continuance 
there  and  their  subsequent  history  up  to  the  time  when  they  were 
delivered  to  the  Board  of  Elections,  whether  at  their  headquarters 


Digiti 


ized  by  Google 


Eepokt  of  the  Attorney-General.  47 

or  at  the  various  storage  houses;  also  of  the  policemen  who  were 
detailed  to  watch  at  the  various  places  where  the  boxes  were 
deposited  with  the  Board  of  Elections,  and  of  the  Hearst  watchers 
and  of  the  watchers  of  the  Board  of  Elections  at  the  different 
places  where  the  ballots  were  deposited  until  such  time  when  the 
rooms  were  sealed  and  the  guards  withdrawn. 

In  the  preparation  of  this  important  branch  of  the  case, 
thousands  of  witnesses  were  examined  and  the  history  of  each 
box,  had  the  same  been  necessary,  could  have  been  proven  almost 
minute  by  minute  from  the  time  of  the  election  to  the  trial,  by 
two  or  three  witnesses. 

The  defendant  McClellan  also  claimed  that  because  the  statute 
provided  that  the  ballot  boxes  should  be  delivered  by  an  inspector 
of  election  to  the  Board  of  Elections  and  as  a  matter  of  fact  they 
were  delivered  by  policemen  at  the  precinct  station  houses,  they 
were  deprived  as  evidence  of  any  inference  of  inviolability  that 
might  otherwise  attach  to  them  by  virtue  of  having  been  in  the 
custody  of  a  public  board  authorized  and  directed  by  law  to  have 
such  custody.  Upon  the  trial,  however,  a  resolution  of  the  Board 
of  Elections  was  offered  and  received  in  evidence  directing  the 
police  department  to  receive  these  boxes,  and  in  actual  practice 
it  only  became  necessary  to  produce  upon  the  trial  a  small  pro- 
portion of  the  witnesses  who  had  been  interviewed,  although  as  a 
matter  of  fact  some  hundreds  of  witnesses  were  actually  sworn 
and  testified,  and  the  inviolability  of  the  ballots  conclusively  ap- 
peared from  the  close  of  election  to  the  time  of  the  trial. 

No  effort  was  made  upon  the  trial  to  establish  charges  of  coloniz- 
ing, fraudulent,  erroneous  or  illegal  acts  upon  the  part  of  election 
oflScers  or  electors,  except  as  the  same  might  be  inferred  from  the 
errors  which  appeared  upon  tfre  count  of  the  ballots. 

Recount  Shown  to  be  Practical. 

It  is  interesting  to  note  that  the  chief  practical  objection  to  a 
recount  of  ballots  upon  the  trial  of  an  action  in  quo  warranto  has 
heretofore  been  assumed  to  be  the  impossibility  of  recounting 
ballots  cast  at  a  general  election  by  hundreds  of  thousands  of 
voters,  within  any  time  in  which  a  court  would  be  justified  in 
devoting  to  the  trial  of  such  an  action.  As  a  matter  of  fact,  the 
work  was  so  systematized  in  the  Attorney-General's  office  by  the 
employment  of  many  special  counsel  and  tallymen  and  by  an  exact 
arrangement  of  the  relation  of  each  witness  to  the  history  of  the 
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case,  that  as  high  as  eighty  witnesses  were  examined  in  court  in  one 
day  and  the  average  of  witnesses  examined  each  day  was  very 
nearly  that  number.  I  also  prepared  a  chart  consisting  of  blank 
oflScial  ballots  marked  in  the  various  ways  heretofore  decided  by 
the  courts  in  this  State  to  be  valid  or  invalid,  with  a  citation  of 
authorities  attached  to  each,  so  that  the  court  and  counsel  might 
be  able  to  and  did  determine  at  a  glance  the  legality  of  every 
ballot. 

The  Trial. 

At  the  trial  it  was  assumed  that  the  law  contemplated  a  count 
of  the  ballots  by  the  court,  in  the  presence  of  the  jury  and  by 
consent  of  counsel.  Tables  were  arranged  in  the  court  room  in 
such  manner  that  one  attorney  representing  each  side  and  two 
counters  or  tallymen  representing  each  side  should  receive  the 
ballots  as  fast  as  they  were  introduced  in  evidence,  open  and  count 
them,  submit  such  questions  as  might  arise  upon  the  markings  on 
the  ballots,  or  as  might  appear  from  the  condition  of  the  box  or  of 
the  ballots  themselves,  to  the  court,  from  time  to  time,  and  after 
decision  by  him,  and  after  count  of  the  ballots,  the  result  was 
reported  to  the  court  in  the  presence  of  the  jury.  In  this  manner 
a  large  number  of  boxes  and  all  the  questions  of  law  and  fact  which 
arose  concerning  them  were  quickly  disposed  of. 

The  trial  was  moved  on  the  13th  day  of  April,  1908,  and 
the  examination  of  jurors  occupied  about  a  week.  The  Attorney- 
General  in  person  opened  for  the  People,  and  conducted  the  trial 
with  Charles  A.  Dolson,  Esq.,  of  Buffalo,  N.  Y.,  and  Clarence  J. 
Shearn,  Esq.,  of  New  York,  as  special  counsel.  The  defendant 
Hearst  was  represented  by  Palliser  and  Green,  Esqs., 
of  New  York.  The  defendant  McClellan  was  represented  by 
Eugene  Lamb  Eichards,  Esq.,  of  New  York,  and  Hon.  G.  B.  D. 
Hasbrouck,  of  Kingston,  N.  Y.  There  also  were  engaged  on 
behalf  of  the  People,  from  twelve  to  twenty  special  counsel  to 
supervise  the  count  of  the  ballots  at  the  various  tables,  and  from 
twenty-five  to  thirty  tallymen  in  counting  the  same. 

The  actual  coimt  of  the  ballots  disclosed  many  variations 
from  the  tally  sheets,  and  the  returns  of  the  election  oflScers 
disclosed  errors  and  omissions  in  the  aggregate  in  favor  of 
Hearst  and  against  McClellan,  but  not  sufficient  in  number  to 
overcome  the  official  return  declaring  Mr.  McClellan  elected 
mayor,  providing  there  were  counted  all  the  boxes  which  were 
opened  and  examined.    At  the  close  of  the  trial,  there  were,  how- 
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ever,  one  hundred  and  twelve  boxes,  the  recount  of  which  upon  the 
trial  not  only  disagreed  with  the  tally  sheets  and  the  official  returns 
of  the  election  officers,  but  disagreed  with  the  statements  contained 
in  the  boxes  as  to  the  number  of  ballots  contained  therein,  fur- 
nished by  the  election  officers  and  which  were  returned  with  the 
ballots  in  the  boxes,  and  also  disagreed  with  the  nimiber  of  ballots 
cast  at  the  election  as  stated  by  the  election  officers. 

The  People,  at  the  close  of  the  case,  insisted  that  there  was  so 
much  uncertainty  regarding  the  ballots  found  in  these  one  himdred 
and  twelve  boxes  and  the  count  in  these  election  districts,  that  none 
of  such  ballots  should  be  considered  or  counted.  The  court  dis- 
agreed and  denied  the  motion.  The  court  was  then  asked  to  charge 
the  jury  that  if,  from  all  the  circumstances  surrounding  these 
boxes,  there  was  so  much  uncertainty  that  they  could  not  find  out 
the  true  number  of  ballots  cast  in  these  districts,  or  if  there  was  so 
much  uncertainty  with  referennce  to  the  ballots  themselves  that 
it  was  impossible  to  determine  who  were  entitled  thereto,  then  it 
was  the  duty  of  the  jury  to  disregard  them.  This  motion  also  was 
denied  and  the  court  directed  the  jury  to  find  in  favor  of  the 
defendant  McClellan  and  his  certificate  of  election. 

Counsel  for  the  People. 

I  desire  to  express  my  appreciation  of  the  valuable  services 
rendered  by  all  the  counsel,  tallymen  and  watchers  employed 
on  behalf  of  the  People  in  this  case  and  particularly  to 
Charles  A.  Dolson,  Esq.,  and  Clarence  J.  Shearn,  Esq.,  who 
carried  the  burden  of  the  contest  and  demonstrated  argumentative 
and  trial  talent  of  high  order.  The  faithfulness  and  vigor  with 
which  they  fought  to  overcome  the  many  difficult  obstacles  is  at- 
tested by  the  record  of  successive  victories  which  preserved  and 
reopened  the  ballot  boxes.  With  them  I  must  share  the  compli- 
ment of  the  editorial  which  appeared  in  'Mr.  Hearst's  New  York 
American  of  March  7,  1908,  which  also  explains  Mr.  Hearst's 
persistence  in  his  entirely  justified  contention  for  a  recount: 

"  There  is  Use  in  Fighting  Inch  by  Inch. 

"  The  highest  court  in  the  State  of  New  York  declares  that 
it  is  not  necessary  in  proceeding  to  try  the  New  York  city 
mayoralty  election  contest,  to  furnish  in  advance  exact  par- 
ticulars of  frauds  that  may  be  disclosed  by  unsealing  the 
ballot  boxes. 

"  The  fact  that  it  has  been  possible  to  fend  off  the  trial  of 
the  contest  all  this  time  on  a  paradoxical  pleading  has  been 
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productive  of  that  worst  of  public  sentiments  in  fighting  the 
battles  of  the  people  *  WHAT'S  THE  USE  V 

"Attorney-General  Jackson  of  this  State  has  shown  the 
people  that  THERE  IS  USE.  We  believe  that  the  very 
heart  of  public  service  is  to  have  the  stamina  to  fight  without 
let-up  for  the  popular  cause.  The  broad  issue  in  this  struggle 
was  not  so  much  an  individual  matter  between  candidates  for 
mayor  of  New  York  as  it  was  an  issue  of  the  people's  right 
of  redress  at  law  when  their  will  is  overturned. 

"  We  have  struggled  to  maintain  the  belief  that  justice 
cannot  be  mocked  if  there  are  men  bold  enough  to  uphold  it. 

"  We  have  stood  our  ground  for  the  law  and  for  the  courts 
and  for  the  true  purposes  of  our  institutions.  We  have  fought 
their  misuse  and  degradation.  We  have  shown  that  THERE 
IS  USE  in  fighting  inch  by  inch  and  foot  by  foot. 

"  And  in  fighting  inch  by  inch  and  foot  by  foot  we  believe 
that  the  true  struggle  for  American  law  and  American  justice 
and  the  American  people  is  being  carried  to  final  victory  for 
the  benefit  of  all  —  even  for  those  who  fatuously  try  to  show 
that  there  is  no  use !" 

Incidental   Decisions. 
Many  questions  of  law  have  been  determined  by  this  litigation, 
of  which  the  following  are  the  most  important : 

(1)  The  bringing  of  an  action  of  quo  warranto  against  a  person 
who  usurps  or  unlawfully  holds  a  public  oflSice  is  in  the  discretion 
of  the  Attorney-General. 

(2)  A  decision  by  a  prior  Attorney-General  that  such  action 
should  not  be  brought,  is  not  res  adjudicata  or  binding  upon  his 
successor. 

People  V.  McClellan,  118  App.  Div.  177 ;  affirmed  with- 
out opinion  in  118  K  Y.  618.  (Citing  subd.  1  of 
sec.  52  of  the  Executive  Law;  Code  sec.  1948 ;  Code 
sec.  1986.) 

(3)  The  Attorney-General  may  commence  an  action  of  quo 
warranto  upon  his  own  motion  and  upon  knowledge  or  information 
possessed  by  himself  without  waiting  for  complaint  by  any  person. 

Id.  (Citing  Code  sec.  1948;  People  ex  rel.  Cornell  v. 
Knox,  38  Hun,  236;  People  v.  Utica  Ins.  Co.,  15 
Johns.  358;  People  v.  Bank  of  Niagara,  6  Cow. 
196;  People  ex  rel.  Watkins  v.  Perley,  80  N.  Y. 
624. 
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(4)  When  the  Attorney-General  sues  of  his  volition  without 
naming  a  relator,  it  is  presumed  that  there  is  no  adverse  claimant 
to  the  oflBce,  but  when  the  complaint  of  the  Attorney-General  alleges 
that  the  defendant  is  not  entitled  to  office  by  reason  of  an  illegal 
canvass  of  votes  and  that  another  person  named  is  entitled  to  the 
office,  the  latter  person  is  a  necessary  party  to  the  action. 

People  V.  McClellan,  119  App.  Div.  416.  (Citing  Code 
sec.  1949 ;  People  ex  rel.  Perley  v.  Watkins,  80  N. 
Y.  624;  People  ex  rel.  Crane  v.  Eyder,  12  IST.  Y. 
433 ;  People  ex  rel.  Petrie  v.  De  Bevoise,  27  Him, 
596;  Chapman  v.  Forbes,  123  N.  Y.  532;  People 
ex  rel.  Gilchoish  v.  Murray,  73  K".  Y.  535 ;  Cook 
V.  Lake,  50  App.  Div.  92;  Osterhoudt  v.  Bd.  of 
Supervisors,  98  N.  Y.  239;  Steinbach  v.  Prudential 
Ins.  Co.,  172  N.  Y.  471 ;  Moulton  v.  Cornish,  138 
K  Y.  133;  Seeley  v.  Clark,  78  K  Y.  220;  Lane  v. 
Bocklowitz,  77  App.  Div.  172.) 

(5)  The  provisions  of  the  Code  of  Civil  Procedure,  sections 
791,  793,  relating  to  preferences  of  civil  actions  brought  by  The 
People  of  the  State,  are  not  unconstitutional. 

People  V.  McClellan,  56  Misc.  123.  (Distinguishing 
Riglander  v.  Star  Co.,  98  App.  Div.  101 ;  affd.  181 
N.  Y.  531.) 

(6)  Upon  the  trial  of  an  action  of  quo  warranto,  the  ballot 
boxes  may  be  opened  and  the  ballots  counted  and  received  in  evi- 
dence, if  properly  preserved  and  identified,  without  preliminary 
evidence  of  misconduct,  error,  omission  or  fraud  in  the  counting 
or  canvassing  of  the  vote  or  in  the  returns. 

People  V.  McClellan,  191  N.  Y.  34.  (Citing  People  ex 
rel.  Brink  v.  Way,  179  X.  Y.  174 ;  Matter  of  Hearst 
V.  Woelper,  183  N".  Y.  274 ;  Matter  of  Metz  v.  Mad- 
dox,  189  N.  Y.  460;  People  ex  rel.  Dailey  v.  Liv- 
ingston, 79  N.  Y.  279.) 

THE  INDICTMENT  OF  THE  ICE  TRUST. 

The  People  of  the  State  of  New  York  vs.  The  American  Ice 
Company. 

My  predecessor  in  ofBce  had  commenced,  on  December  19,  1906, 
a  civil  action  against  this  corporation  seeking  to  enjoin  it  from 
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carrying  out  certain  agreements   alleged  to  be  in  violation  of 
chapter  690,  Laws  of  1899. 

When  I  entered  the  office,  January  1,  1907,  I  was  unable  to 
find  in  the  office  files  any  memorandum  whatever  relating  to 
the  evidence  upon  which  the  complaint  was  based.  I  immediately 
caused  an  investigation  to  be  made,  and  discovered  that  the  report 
of  the  expert,  who  had  examined  the  records  of  the  American 
Ice  Company,  and  upon  whose  report  the  action  was  commenced, 
had  been  taken  from  the  desk  of  my  predecessor  in  office  at  the 
capitol,  in  the  month  of  December,  1906.  I  obtained  from  the 
expert  a  copy  of  the  missing  report,  but  he  could  not  furnish  me 
copies  of  exhibits  which  had  been  attached  to  the  original  report. 
These  exhibits  consisted  of  copies  of  contracts  which  were  alleged 
to  be  in  violation  of  law  and  which  were  substantially  the  basis 
of  the  action  which  my  predecessor  had  commenced.  Accordingly 
I  was  compelled  to  apply  for  an  order  to  re-examine  the  records, 
books  and  correspondence  of  the  defendant  company. 

A  petition  for  the  inspection  and  discovery  of  such  records, 
books,  etc.,  was  presented  to  the  Supreme  Court,  Xew  York  county, 
on  February  14,  1907,  and  was  opposed  by  the  defendant.  On 
April  17,  1907,  an  order  was  entered  granting  my  petition.  On 
April  23,  1907,  the  defendant  served  its  notice  of  appeal  from 
that  order,  and  on  May  24,  1907,  argument  upon  the  appeal  was 
heard  in  the  Appellate  Division.  On  June  7,  1907,  the  order  of 
the  Supreme  Court  at  Special  Term,  was  affirmed  by  the  Appel- 
late Division,  with  a  slight  modification. 

I  immediately  assigned  experts  to  the  work  of  re-examining  the. 
records,  books  and  correspondence  of  the  company  and  of  taking 
copies  of  the  same,  in  so  far  as  they  were  pertinent  to  the  case. 
This  re-examination  was  concluded  with  satisfactory  results,  and  a 
surprisingly  large  amount  of  evidence  was  obtained  which,  to  my 
mind,  showed  violations  of  our  criminal  laws. 

On  September  21,  1907,  I  sent  copies  of  the  contracts,  corres- 
pondence and  other  data  obtained  upon  my  examination  to  the 
district  attorney  of  New  York  county  and  wrote  him  as  follows: 

September  21,  1907. 

Hon.   William   Travers   Jerome,   District   Attorney  of  New 
York  County,  New  York  City: 

Dear  Sir. —  I  herewith  transmit  to  you  all  of  the  data  and 
documentary  evidence  in  my  possession,  obtained  by  recent  exam- 
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ination  of  the  records,  books  and  correspondence  of  the  American 
Ice  Company,  relative  to  the  conduct  of  its  business  in  New  York 
county,  consisting  of  the  following: 

1.  Copies  of  contracts  between  the  American  Ice  Company  and 
other  competing  ice  companies,  or  ice  dealers,  whereby  the  latter 
agree  not  to  compete  with  the  American  Ice  Company  within  a 
stated  period. 

2.  Copies  of  contracts  between  the  American  Ice  Company  and 
other  companies  and  ice  dealers  and  producers  of  artificial  ice, 
whereby  the  latter  agree  to  limit  the  output  of  artificial  ice. 

3.  Copies  of  contracts  between  the  American  Ice  Company  and 
other  ice  dealers,  whereby  the  latter  agree  not  to  increase  their 
ice-house  capacity  within  a  stated  period. 

4.  Copies  of  contracts  between  the  American  Ice  Company  and 
other  ice  companies  and  ice  dealers,  providing  for  an  increase 
in  purchase  and  sale  prices,  to  be  paid  or  received  by  the  con- 
tracting parties,  in  consequence  of  an  increase  above  a  certain 
standard  bridge  price. 

5.  Copies  of  contracts  between  the  American  Ice  Company  and 
other  ice  companies  and  ice  dealers,  whereby  the  latter  agree  not 
to  compete  with  the  American  Ice  Company  within  a  stated  terri- 
tory. 

6.  Copies  of  contracts  whereby  the  American  Ice  Company 
agrees  to  sell  to  one  dealer  only  within  the  stated  territory. 

7.  Copies  of  contracts  eliminating  competition  between  an  in- 
dependent ice  company  and  the  American  Ice  Company,  provid- 
ing for  an  agreement  between  them  as  to  prices  and  prohibiting 
an  independent  company  from  selling  to  certain  specified  persons. 

8.  Copies  of  bills  of  sale  executed  to  the  American  Ice  Com- 
pany by  other  ice  companies  and  ice  dealers,  whereby  the  latter 
agree  not  to  compete  with  the  American  Ice  Company  for  a 
stated  period  from  the  date  thereof. 

9.  Copies  of  certain  records  of  the  American  Ice  Company,  and 
of  certain  contracts  and  bills  of  sale  and  memoranda,  showing  the 
ownership  or  control  of  artificial  ice  plants  and  companies  by  the 
American  Ice  Company. 

10.  Memoranda  of  dealings  of  purchase  and  sale  of  ice  between 
the  American  Ice  Company  and  other  ice  companies  and  ice  deal- 
ers, believed  to  be  upon  a  preferential  basis. 

11.  Copies  of  records  and  memoranda  of  the  American  Ice 
Company,  showing  its  holdings  of  the  stock  and  bonds  of  other 
ice  C(Hnpanies,  formerly  its  competitors. 
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12.  A  copy  of  the  report  of  the  expert  who  conducted  the  in- 
yestigation  of  the  records,  books  and  correspondence  of  the  Ameri- 
can Ice  Company,  containing  a  synopsis  of  the  results  thereof. 

13.  Copies  of  letters  of  the  president  and  other  officers  of  the 
American  Ice  Company,  showing  its  intent  and  purpose  to  acquire 
and  maintain  a  monopoly  of  the  supply,  and  control  the  price  of 
ice  ayailable  for  sale  in  Xew  York  city  and  in  the  surrounding 
cities  and  towns  in  this  State. 

14.  Copies  of  reports  showing  the  amount  of  the  issued  capital 
stock  of  the  American  Ice  Company,  a  general  classification  of  the 
items  of  property  used  by  it  in  its  business,  and  of  the  yalue 
thereof,  its  control  of  the  system  for  the  distribution  of  ice,  the 
price  which  it  has  leyied  upon  consumers  and  the  enormous  profit 
it  has  earned  upon  the  basis  of  the  yalue  of  the  property  actually 
used  by  it  in  business. 

In  my  opinion  the  matter  herewith  transmitted  is  evidence  that 
the  American  Ice  Company,  its  agents  and  officers  have  violated 
the  penal  section  of  chapter  690  of  the  Laws  of  1899  (commonly 
known  as  the  Anti-Trust  Act),  and  secftion  168  of  the  Penal  Code, 
prohibiting  conspiracy  to  commit  an  act  injurious  to  trade  and 
commerce. 

The  officers  of  the  American  Ice  Company  denied  me  access 
to  any  of  its  records  except  those  explicitly  covered  by  the  order 
of  the  Appellate  Division,  but  I  believe  that  a  grand  jury  exer- 
cising its  broad  powers  of  investigation  will  be  able  to  discover 
additional  evidence  of  the  company's  violations  of  the  criminal 
laws  of  the  State. 

Any  assistance  in  my  power  will  be  gladly  furnished. 
Yours  truly, 

WILLIAM  S.  JACKSO?^", 

Attorney-General. 

The  attitude  of  the  district  attorney  is  set  forth  in  the  first 
letter  of  the  following  correspondence  which  I  had  with  Governor 
Hughes : 

February  10,  1908. 

Hex.  Chaeles  E.  Hughes,  Governor  of  the  State  of  New  York, 
Capitol,  Albany,  N.  Y.: 

Sir. —  On  September  22,  1907,  I  caused  to  be  delivered  to  Hon. 
William  T.  Jerome,  district  attorney  of  the  county  of  New  York, 
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a  letter  dated  September  21,  1907,  a  copy  of  which  is  attached 
hereto.  On  the  same  day,  I  caused  to  be  delivered  to  him  the 
documentary  matter  referred  to  therein  as  being  transmitted 
therewith. 

Shortly  after  the  receipt  by  him  of  such  letter  and  documentary 
matter,  Mr.  Jerome,  through  an  assistant,  requested  a  conference 
with  Mr.  Deford,  my  deputy,  who  had  been  in  charge  of  the  case 
of  the  People  against  The  American  Ice  Company,  relative  to  the 
question  whether  or  not  the  documentary  matter  transmitted  to 
him  showed,  or  tended  to  show,  a  violation  of  the  laws  of  this 
State  as  set  forth  in  my  letter  to  him,  viz.,  a  violation  of  the  pro- 
visions of  chapter  689  of  the  Laws  of  1899  and  section  168  of 
the  Penal  Code.  In  compliance  with  such  request,  I  directed  Mr. 
Deford  to  confer  with  Mr.  Jerome's  deputy  with  respect  thereto, 
which  he  did.  Mr.  Deford  also  presented  to  Mr.  Jerome  briefs 
in  support  of  the  opinion  expressed  in  my  letter  that  the  matter 
transmitted  showed  a  violation  of  the  laws  referred  to. 

Mr.  Smyth,  Mr.  Jerome's  assistant,  informed  Mr.  Deford,  at 
the  conference  referred  to,  about  December  10,  1907,  that  Mr. 
Jerome  was  of  the  opinion  that  the  documentary  matter  trans- 
mitted by  me  to  him  neither  showed  a  violation  of  the  criminal 
laws  of  this  State  nor  facts  suflScient  to  justify  an  investigation 
by  the  grand  jury.  In  support  of  such  opinion,  Mr.  Smyth  stated 
that  the  grand  jury  had  thoroughly  "  investigated  the  whole 
matter  "  about  a  year  ago,  without  discovery  of  a  violation  of 
the  laws  prohibitive  of  monopoly,  etc.,  and  that  another  investiga- 
tion at  this  time  would  be  "  useless."  In  response  to  Mr.  Deford's 
query,  whether  a  single  one  of  the  contracts  and  letters  trans- 
mitted by  me  to  Mr.  Jerome  had  been  produced  before  the  grand 
jury,  in  the  course  of  the  investigation  to  which  reference  was 
made,  Mr.  Smyth  answered  that  none  of  the  contracts  or  letters 
referred  to  had  been  produced  before  the  grand  jury  during  such 
investigation. 

On  December  31,  1907,  more  than  three  months  after  delivery 
of  my  first  letter  to  him  and  of  the  matter  transmitted  therewith, 
and  after  the  conference  referred  to  above,  I  received  from  Mr. 
Jerome  a  letter  dated,  December  31,  1907,  in  which,  among  other 
things,  he  said :  "  I  know  of  nothing  which  has  occurred  since 
the  summer  of  1906  which  makes  it  seem  to  me  possible  that  an 
investigation  by  the  grand  jury  now  would  reveal  any  facts  of 
which  the  grand  jury  were  unable  to  secure  evidence  at  that  time." 


Digiti 


ized  by  Google 


66  Report  of  the  Attoeney-Gbnerax. 

I  am  of  the  opinion  that  the  public  interest  requires  that  I 
present,  and  that  it  is  my  duty  as  Attomey-Gleneral  (because  of 
the  refusal  of  Mr.  Jerome  to  act  as  above  set  forth),  to  present  the 
documentary  matter  transmitted  to  him  to  the  grand  jury,  and  to 
ask  it  to  investigate  the  alleged  violation  of  the  laws  of  this  State 
as  set  forth  in  my  letter  to  Mr.  Jerome. 

In  order  that  there  may  be  no  question  as  to  the  validity  of  the 
proceedings  of  the  grand  jury  of  the  county  of  New  York  or  of 
any  indictment  that  may  be  returned  thereby,  as  a  result  of 
evidence  adduced  before  it  in  my  presence,  or  that  of  my  deputy, 
I  hereby  respectfully  request  that  you  do  require  me,  pursuant  to 
the  provisions  of  section  52  of  chapter  683  of  the  Laws  of  1892, 
as  Attorney-General  of  this  State,  to  attend  in  person,  or  by  one 
of  my  deputies,  any  session  or  sitting  of  the  grand  jury  of  the 
county  of  New  York,  whenever  and  as  the  same  may  become  neces- 
sary or  proper,  for  the  purpose  of  managing  or  directing  in  and 
before  said  grand  jury,  any  and  all  proceedings,  examinations  or 
inquiries  which  may  be  had  or  taken,  by  or  before  said  grand 
jury,  concerning  or  relating  to  any  criminal  charge  against  the 
American  Ice  Company  or  the  oflScers,  directors,  managers  or 
agents  thereof,  that  they,  or  any  of  them,  did  make  or  attempt 
to  make  or  enter  into  contracts,  agreements  and  an  arrangement 
or  combination  whereby  a  monopoly  in  the  manufacture,  produc- 
tion and  sale  in  this  State  of  ice  was  and  may  be  created,  estab- 
lished and  maintained,  and  whereby  competition  in  this  State,  of 
the  supply  and  price  thereof  was  and  may  be  restrained  and  pre- 
vented and  did  acts  pursuant  thereto  and  for  the  consummation 
thereof  in  violation  of  chapter  690  of  the  Laws  of  1899  and 
section  168  of  the  Penal  Code. 

I  am  of  the  opinion  that  the  proposed  investigation  should  be 
commenced  at  the  earliest  possible  moment,  in  order  that  it  may 
be  productive  of  the  best  results, 

Very  respectfully  yours, 

W.  S.  JACKSON, 

Attomey-Oenerah 
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STATE  OF  NEW  YORK, 

Executive  Chambee, 

Albany,  February  10,  1908. 

Hon.   William   Schuyleb   Jackson,   Attorney-General   of   the 
State  of  New  York,  Albany,  N.  Y.: 

Sib. —  I  have  received  your  letter  of  even  date,  requesting  me 
to  require  you,  as  Attomey-Greneral,  to  attend  before  the  grand  jury 
in  New  York  county  for  the  purpose  of  managing  and  conducting 
certain  proceedings  relative  to  criminal  charges  against  the  Ameri- 
can Ice  Company  and  others. 

I  am  entirely  willing  to  comply  with  your  request,  if  such  action 
is  within  the  powers  conferred  upon  me  by  section  52  of  the  Ex- 
ecutive Law  of  this  State.  That  section  empowers  the  Governor 
to  require  the  Attorney-Greneral  to  attend,  in  person  or  by  one 
of  his  deputies,  a  Court  of  Oyer  and  Terminer  or  before  the  grand 
jury  thereof.  By  section  6  of  article  6  of  the  Constitution  of 
1895,  Courts  of  Oyer -and  Terminer  were  abolished  and  all  their 
jurisdiction  vested  in  the  Supreme  Court. 

It  appears  that  in  the  county  of  New  York  there  is  at  present 
no  grand  jury  attending  upon  the  Supreme  Court,  but  that  there 
is  a  grand  jury  drawn  for  and  attending  upon  the  Court  of  General 
Sessions. 

I  shall  be  glad  to  have  your  opinion  as  to  whether  or  not,  under 
section  52  of  the  Executive  Law,  a  requirement  directing  you 
to  attend  the  Court  of  General  Sessions  in  the  county  of  New 
York  and  the  grand  jury  thereof  w^ould  be  valid. 
Very  truly  yours, 

CHARLES  E.  HUGHES. 
February  10,  1908. 

Hon.  Chables  E.  Hughes,  Governor  of  the  State  of  New  York, 
Albany,  N.  Y.: 
Sib. —  I  have  received  your  ansAver  to  my  letter  of  this  date. 
A  requirement  from  you,  pursuant  to  the  powers  conferred  by 
section  52  of  the  Executive  Law,  that  I  attend,  in  person  or  by 
one  of  my  deputies,  the  Supreme  Court,  or  before  a  grand  jury 
thereof,  at  present  and  future  terms  of  such  court,  will  serve  the 
purposes  of  my  request.  Yours  truly, 

W.  S:  JACKSOX, 

Attorney-General. 
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The  coimsel  to  the  Governor  verbally  informed  my  ofl5ce  that 
the  Governor  was  not  disposed  to  grant  my  request  unless  I  could 
proceed  forthwith  and  that  he  was  informed  that  no  grand  jury 
out  of  the  Supreme  Court  was  then  in  session.  I  replied  as 
follows : 

Albany,  X.  T.,  February  11,  1908. 

Hon.  Chables  E.  Hughes,  Governor  of  the  State  of  New  York, 
Albany,  N.  Y.: 
Sib. —  I  beg  to  advise  you  that  a  grand  jury  has  been  drawn 
for  the  present  term  of  the  Supreme  Court  in  the  city  and  county 
of  New  York  (Criminal  Branch),  and  is  now  in  session.  I  can, 
therefore,  act  forthwith  under  a  requirement  made  by  you,  pur- 
suant to  my  request  of  yesterday. 

Very  respectfully, 

W.  S.  JACKSOX, 

Attomey-GeneraL 

Thereupon,  February  11,  1908,  I  received  the  Governor's  re- 
quirement (post,  155). 

The  First  Grand  Jury. 

I  then  appointed  James  W.  Osborne,  Esq.,  and  George  Gordon 
Battle,  Esq.,  both  of  New  York,  and  former  assistant  district  at- 
torneys of  that  county,  to  co-operate  with  my  deputy,  William  A. 
Deford,  Esq.,  who  theretofore  had  been  conducting  the  investi- 
gation. 

A  grand  jury  impanelled  for  the  January,  1908,  term  of  the 
Supreme  Court  was  then  in  session.  It  was  represented  by  the 
district  attorney  that  this  was  some  sort  of  extraordinarily  intelli- 
gent grand  jury,  specially  qualified  and  convened  for  the  very 
purpose  to  deal  with  crimes  of  high  finance ;  that  they  had  started 
an  inquiry  into  the  merger  of  the  street  railways  of  New  York 
city,  but  would  lay  that  work  aside  to  give  me  an  immediate  op- 
portunity to  present  the  ice  case ;  and  he  said  this  was  just  the  jury 
for  that  work,  and  he  offered  all  the  assistance  in  his  power 
(which  was  his  duty  under  the  statute  to  render). 

I  accepted  his  statements  in  good  faith,  up  to  that  time  assum- 
ing him  to  be  sincere  and  at  least  willing  to  have  any  difference 
in  our  opinions  as  to  the  law  settled  by  the  courts.  I  was  not  then 
aware  that  he  had  already  started  to  poison  the  minds   of  the 
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grand  jurors  against  the  honesty  of  my  purpose,  by  having  inter- 
rupted their  inquiry  into  the  street  railway  merger,  immediately 
upon  the  making  of  my  application  to  the  Governor  to  displace 
him  in  the  ice  prosecution,  and  having  commenced  before  the  same 
grand  jury  an  inquiry  as  to  the  truth  of  some  rumor  that  some 
employee  of  my  office,  or  some  of  my  political  friends  had  been 
speculating  in  the  stock  of  the  American  Ice  Company,  the.  natural 
inference  being  that  my  prosecution  was  in  some  way  prompted 
by  personal  and  improper  motives.  I  have  no  doubt  that  the 
intention  was  to  try  to  give  an  appearance  of  substance  to  such 
rumors  by  some  official  action,  and  in  the  start  discredit  my  efforts 
before  any  grand  jury.  But  when  I  innocently  expressed  a  will- 
ingness to  conduct  my  examination  before  this  same  grand  jury, 
the  district  attorney  dropped  his  inquiry  into  the  relations  of  my 
assistants  and  friends  to  ice  stock  and  welcomed  me  as  I  have 
stated.  I  never  learned  that  this  grand  jury  manifested  any 
further  curiosity  concerning  such  rumors  of  ice-stock  speculation, 
and  I  heard  nothing  upon  the  subject  until  it  was  brought  up 
again  by  the  district  attorney  before  another  grand  jury,  as  I 
shall  relate. 

The  investigation  before  the  grand  jury  commenced  on  February 
19,  1908,  and  continued  until  I  received  a  communication  from 
Messrs.  Osborne,  Battle  and  Deford,  with  my  reply,  as  follows: 

Law  Office  of 

OSBORNE  &  LAMB, 

115  Broadway,  New  York. 

March  9,  1908. 
In  be  American  Ice  Company  Investigation. 
Hon.  William  S.  Jackson,  Attorney-Oeneral  of  the  State   of 
New  York,  New  York  City,  N.  Y.: 
Dear  Sir. — Acting  in  accordance  with  your  instructions,  we 
have  presented  a  considerable  portion  of  the  evidence  in  the  above 
proceeding;  but  we  have  discovered  to-day  that  no  sixteen  jurors 
(which  number  constitutes  a  quorum  of  the  grand  jury)   have 
been  present  during  the  introduction  of  all  the  testimony. 

We  are  of  the  opinion  that  the  validity  of  an  indictment  found 
under  these  circumstances  would  be  open  to  a  serious  attack.  The 
importance  of  this  case  to  the  public  is  so  great  that  we  deem  it 
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inadvisable  to  proceed  further,  and  we  think  that  the  case  ought 
to  be  withdrawn  from  the  further  consideration  of  this  grand 
jury. 

If  the  course  of  action  which  we  suggest  meets  with  your  ap- 
proval, we  will  be  glad  to  have  you  so  advise  us,  so  that  we  may 
inform  the  grand  jury  of  our  determination  at  its  session  to- 
morrow. 

Very  respectfully  yours, 

(Signed)    JAMES  W.  OSBOENE, 
GEO.  GOEDON  BATTLE, 
WILLIAM  A.  DEFOED. 


New  Yoek,  March  10,  1908. 

Messes.  Osboene,  Battle  and  Defobd,  care  James  W.  Osbobne, 
115  Broadway,  New  York  city: 

Gentlemen. —  I  have  your  letter  of  yesterday  wherein  you 
state  that,  in  the  conduct  of  the  investigation  of  certain  charges 
against  the  American  Ice  Company  before  the  grand  jury  attend- 
ing upon  the  Supreme  Court,  you  have  discovered  that  no  sixteen 
jurors  (which  number  constitutes  a  quorum  of  the  grand  jury) 
have  been  present  during  the  introduction  of  all  the  testimony 
taken  by  it,  and  that  in  your  opinion  the  validity  of  any  indictment 
returned  thereupon  "  would  be  open  to  serious  attack." 

District  Attorney  Jerome,  through  his  assistant,  Mr.  Smyth, 
strongly  recommended  the  present  grand  jury  to  me  as  having 
peculiar  qualifications  for  making  the  investigation  which  you 
have  been  conducting.  However,  I  concur  in  your  opinion  that 
an  indictment  returned,  under  the  circumstances  which  you  state, 
would  be  open  to  serious  attack  as  to  its  validity,  and  that  the 
case  ought  to  be  withdrawn  from  the  further  consideration  of  the 
present  grand  jury.  I  instruct  you  to  follow  this  course,  although 
even  the  short  consequential  delay  is  much  to  be  regretted. 

Yours  truly, 

W.  S.  JACKSON, 

A  ttomey-OeneraL 

This  correspondence  was  communicated  to  the  grand  jury  and 
given  by  me  to  the  press,  as  the  reason  to  the  public  for  the  tempo- 
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rary  halt  in  the  investigatioiiy  without  any  idea  that  the  advice 
would  not  be  followed,  and  without  any  idea  that  the  utterly 
trivial  incident  of  giving  this  correspondence  to  the  press  could 
be  magnified  into  a  discourtesy  to  the  court  or  the  grand  jury. 

However,  the  grand  jury  were  not  content  to  discontinue  their 
inquiry  and  came  into  court,  Justice  Victor  J.  Dowling, 
presiding,  and  asked  the  court's  instructions.  Mr.  Osborne 
explained  at  length  that  he  had  been  conducting  a  gen- 
eral investigation  and  that  when  he  had  brought  forth  enough 
evidence  to  formulate  a  specific  criminal  charge  he  discovered  that 
although  a  quorum  (16)  of  the  jurors  had  been  present  at  each 
session,  the  personnel  was  different  on  different  days,  so  that  there 
were  not  sixteen  jurors  who  had  heard  all  the  evidence.  Then  I 
addressed  the  court  and  the  court  addressed  the  jurors  as  follows: 

Attorney-General  Jackson  —  May  I  say  just  a  word? 

The  Court  —  Certainly,  Mr.  Jackson. 

Attorney-General  Jackson  —  I  think  the  situation  presented 
here  is  unique. 

The  Court  —  I  think  so. 

Attorney-General  Jackson  —  It  is  unique  in  this  respect :  This 
investigation  was  not  at  the  initiation  of  the  local  prosecuting 
officer  nor  at  the  initiation  of  the  grand  jury.  It  was 
entirely  at  my  initiation.  The  evidence  which,  in 
my  opinion,  constituted  evidence  of  crimes  against  the 
People  of  the  State  was  discovered  by  me  in  an  investigation  for 
the  purpose  of  procuring  evidence  to  sustain  a  civil  action.  That 
evidence  was  turned  over  by  me  to  the  local  prosecuting  officer 
with  an  opinion  that  it  constituted  evidence  of  crimes  against  the 
People  of  the  State,  occurring  within  this  community,  and  with 
the  suggestion  that  under  the  powers  of  the  grand  jury  a  further 
investigation  might  be  had  than  was  allowed  to  me  under  the  re- 
strictions of  the  Appellate  Division  in  the  civil  action.  The  local 
prosecuting  officer,  in  the  exercise  of  his  discretion,  examined  the 
evidence,  and  reported  to  me  that  in  his  opinion  the  evidence  did 
not  constitute  evidence  of  a  crime;  and  that  under  the  circum- 
stances of  some  prior  investigation,  he  considered  a  further  inves- 
tigation by  the  grand  jury  of  the  situation  would  be  useless.  I, 
still  holding  my  opinion,  requested  of  the  Governor  that 
he  require  me  to  conduct  an  inquiry  into  these  affairs  before  the 
grand  jury,  and  that  is  the  reason  why  this  inquiry  was  com- 
menced. 
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Now,  if  this  were  a  matter  which  had  originated  with  this 
grand  jury,  and  I,  as  a  prosecuting  officer,  had  been  called  upon 
by  the  grand  jury  to  attend  them,  and  to  advise  them,  and  to 
subpoena  witnesses  for  them,  there  might  be  some  reason  for 
their  objection,  or  for  anybody's  objection  to  a  discontinuance 
of  procedure  upon  my  request.  They  well  might  be  justified  in 
insisting  upon  a  continuance  of  their  investigation  against  my 
advice,  even  though  they  were  satisfied  of  my  good  faith  in 
giving  them  that  advice;  but  when  this  case  is  brought  before 
any  grand  jury  at  the  present  time,  solely  because  of  an  in- 
vestigation that  I  have  made,  solely  because  I  have  insisted 
against  the  opinion  of  the  local  prosecuting  officer,  and  have 
gone  to  the  Governor  and  asked  for  the  requirement  to  present 
this  case,  that  there  should  be  no  question  as  to  my  power  and 
that  there  should  be  no  question  as  to  any  possible  indictment 
found  by  this  grand  jury  or  any  other,  it  is  a  singular  thing,  if  I 
deem  it  for  the  best  interests  of  the  public  that  this  examination 
should  now  be  discontinued,  to  be  brought  at  the  first  opportunity 
before  some  other  grand  jury,  that  there  should  be  a  complaint 
heard  upon  any  side,  except  perhaps  it  might  be  from  the  Gover- 
nor as  to  whether  I  was  proceeding  expeditiously  with  his  warrant. 

The  prosecuting  officer  is  presumed  to  be  acting  in  good  faith. 
So  is  the  grand  jury.  They  have  one  object.  Their  object  is  the 
same.  It  is  to  ferret  out  and  punish  crime.  It  is  not  for  the 
purpose  of  showing  who  are  the  innocent.  Every  one  is  pre- 
sumed to  be  innocent.  This  investigation,  or  any  other  investi- 
gation, should  not  proceed  simply  to  show  that  somebody  is  inno- 
cent. It  should  be  proceeded  with  so  far  as  there  is  any  probability 
that  somebody  will  be  shown  guilty'  of  a  crime.  If  I  am  proceed- 
ing as  a  prosecutor  in  good  faith  to  show  that  somebody  may  be 
guilty  of  a  crime,  as  long  as  this  community  and  this  grand  jury, 
this  Court  and  the  Governor,  and  everybody  concerned,  have  relied 
so  far  s<.)lely  upon  my  position  for  information  as  to  whether  or  not 
there  is  a  crime,  it  is  a  singular  situation,  when  I  say  there  is  a 
question  here  which  may  make  any  possible  indictment  invalid, 
that  there  should  from  any  source  arise  a  complaint  or  an  insist- 
ance  that  this  proceeding  should  go  on  now  at  this  time  against 
my  advice. 

There  is  a  serious  legal  question  here,  and  I  confess  that  although 
I  have  been  conducting  inquiries  before  grand  juries  for  four 
years,  it  never  occurred  to  me  before,  and  I  think,  if  your  honor 
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pleases,  that  it  is  a  pardonable  fault  on  my  part  and  upon  the  part 
of  the  distinguished  counsel  who  have  consented  to  act  in  the  ser- 
vice of  the  People  in  this  respect,  and  upon  the  part  of  any  officer 
or  member  of  the  grand  jury,  for  not  having  our  attention  called  to 
it  It  is  a  fact,  as  appears  from  the  secretary's  minutes,  that  a 
quorum  was  present  upon  every  hearing ;  but  what  if  it  were  said 
upon  the  trial  of  a  criminal  case  before  a  petit  jury  of  twelve, 
*  Why,  there  were  twelve  jurors  in  the  box,  so  the  trial  was  legal.' 
Will  it  not  be  questioned  as  to  whether  the  twelve  jurors  are  the 
twelve  jurors  that  were  sworn,  or  may  some  other  men  step  in  and 
fill  out  twelve  jurors  in  the  box  ?  Just  as  soon  as  one  juror  is  ex- 
cused from  the  room  for  a  moment,  the  trial  is  suspended,  and  the 
court  waits  imtil  he  returns,  that  he  may  hear  all  the  evi- 
dence. Who  will  say  whether  the  evidence  that  was  presented 
in  his  absence  was  evidence  of  guilt  or  evidence  tending  to  show 
innocence  ?  The  law  provides  that  a  defendant  shall  have  the  bene- 
fit of  having  the  jury  pass  upon  all  the  evidence,  and  they  are  the 
judges  of  which  tends  to  prove  his  innocence  and  which  tends  to 
prove  his  guilt.    Shall  I  proceed  ? 

The  Court  —  Go  right  on. 

Attorney-General  Jackson  —  I  know  the  trial  court  is  waiting 
for  us  to  get  through  here.    I  will  be  only  a  moment. 

Now,  it  seems  to  me  that  this  same  question  may  be  raised  in 
this  case,  and  there  has  not  been  up  to  this  time,  although  I  have 
heard  only  generally  as  to  the  progress  before  the  grand  jury,  and 
I  had  under3tood  that  it  was  extremely  satisfactory,  there  has  not 
been  the  slightest  reflection  upon  the  good  faith  of  this  grand  jury; 
and  I  am  surprised  that  upon  a  mere  question  of  law,  as  was  pre- 
sented upon  the  letter  of  the  counsel  to  me,  and  my  answer,  there 
should  come  from  any  source  or  there  should  be  a  feeling  among 
the  members  of  the  grand  jury  that  there  is  in  that  any  charge 
of  bad  faith.  It  seems  to  me  to  be  a  very  proper  question  of  law 
and  a  very  serious  question  of  law. 

The  Court  —  Then  why  was  not  the  question  of  law  submitted  to 
the  court  in  a  dignified  way  ? 

Mr.  Osborne  —  You  asked  a  question,  and  I  will  tell  you.  I 
was  conducting  an  investigation.  At  that  time  it  was  immaterial 
to  me  whether  all  the  grand  jury  heard  all  the  evidence  or  not ; 
but  when  I  am  prepared  to  make  an  accusation,  or  if  I  am  going 
to  make  an  accusation,  then  it  becomes  a  serious  matter  whether 
all  the  grand  jury  heard  all  the  evidence. 
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The  Court  —  Does  it  not  occur  to  you,  as  a  matter  of  courtesy 
to  the  court  that  is  charged  with  supervision  of  the  grand  jury,  that 
these  matters  should  be  called  to  its  attention  before  they  were 
made  public  by  means  of  letters  given  out  to  the  press  ? 

Attorney-General  Jackson  —  May  I  answer  that  i 

Mr.  Osborne  —  Respectfully,  may  I?  As  to  courtesy  to  the 
court,  I  have  conducted  so  many  of  these  inquiries,  that  it  was  just 
a  preliminary  question  with  me  whether  I  would  make  an  accusa- 
tion before  this  grand  jury  or  not,  and  make  an  accusation  against 
a  specific  individual.  Up  to  that  time  I  had  only  conducted  an 
investigation.  Now  I  knew  that  my  investigation  was  going  to 
be  prolonged  a  great  long  while,  and  with  a  view  to  the  evidence 
in  this  particular  case,  much  longer  than  I  anticipated,  so  I  went 
to  Mr.  Cudahy,  and  I  said,  Mr.  Cudahy,  if  I  make  an  accusation 
in  this  case,  I  am  afraid  that  we  will  be  confronted  with  this  situa- 
tion; and  Mr.  Cudahy,  as  I  understand  it,  understood  the  situa- 
tion thoroughly,  and  he  said  to  me,  "  Jim,  I  think  we  better  with- 
draw it." 

The  Court  —  Don't  you  think  that  the  court  was  entitled  to 
as  much  consideration  as  the  foreman  of  the  grand  jury? 

Mr.  Osborne  —  I  did  not  feel  that  the  court  had  any  interest 
in  it  at  all. 

The  Court  —  The  court  has  the  highest  interest  in  its  duty. 

Mr.  Osborne  —  Is  the  court  consulted  about  every  investigation 
going  on  in  a  case  ?  I  had  never  the  conception  that  the  court  re- 
quired any  information  on  that  subject,  or  I  would  have  gone 
instantly  to  you  as  to  whether  I  would  continue  the  investigation 
or  not. 

Attorney-General  Jackson  —  In  reference  to  these  letters,  if 
there  is  any  fault  —  I  imagine  I  now  see  where  the  trouble  lies  — 
I  must  accept  the  responsibility  myself.  I  gave  the  letters  to  the 
press  and  it  was  without  the  slightest  idea  of  any  disrespect,  if 
the  court  please,  to  your  Honor  or  to  the  grand  jury.  There 
seemed  to  be  no  question  whatever  in  my  mind  as  to  the  propriety. 
As  long  as  that  information  had  been  conveyed  to  me  by  Mr. 
Osborne  and  Mr.  Battle  and  Mr.  Deford,  I  did  not  think  it  was 
to  be  questioned,  and  so  my  letter  to  them  was  a  direction  that 
they  withdraw  the  evidence.  Xow,  I  had  no  idea,  under 
the  circumstances  I  have  stated,  as  long  as  I  had  brought  the  matter 
before  the  attention  of  the  grand  jury,  that  everybody  concerned, 
including  your  Honor  and  the  grand  jury,  would  not  be  per- 
fectly satisfied  if  I  saw  fit  to  stop,  because  the  delay  and  the  ex- 
pense and  the  trouble  were  just  as  much  to  be  regretted  by  me  as 

Digitized  by  ^OOQIC 


EepoKT   <yt     l^E   ATTOajXEYXjESTERAl^  65 

by  any  ome^  and  some  of  those  things  —  we  do  not  always  proceed 
perfectly,  «ny  -of  us  —  and  some  of  those  things,  as  the  additional 
expense  of  an  investigation,  are  things  that  are  to  be  borne. 

I  had  no  idea  that  there  would  be  any  inclination  on  the  part 
of  the  grand  jury  or  in  any  other  quarter  to  disagree  with  that 
position,  or  tiiat  the  grand  jury  would  not  be  very  well  satisfied 
and,  if  anything,  eager  to  drop  this  investigation  and  continue 
with  soB»e  matters  that  I  understood  I  interrupted  in  bringiag 
this  matter  before  die  gr-and  jury  at  that  time.  Now,  with  no 
other  idea  in  my  mind,  if  the  court  please,  I  gave  those  letters  to 
counsel,  I  gave  them  to  the  press,  with  no  other  idea  than  that  — 

The  Court  —  May  I  ask  you  whether  you  agree  with  the  posi- 
tion which  is  taken  by  your  special  deputy,  that  all  this  testimony 
will  have  to  be  resubmitted  to  another  jury  before  an  indictment 
can  be  found  ? 

Attorney-General  Jackson  —  1  believe  that  —  now  the  point  has 
been  called  to  my  attention  and  I  confess,  as  I  say,  that  notwith- 
standing the  work  I  have  done  in  that  direction,  it  is  the  first  time 
that  I  have  considered  it  —  I  believe  that  it  is  a  serious  defect, 
and  I  believe  that  when  the  law  says  the  grand  jury  must  consist 
of  a  quorum  of  sixteen,  of  whom  twelve  must  vote  for  a  bill,  other- 
wise there  will  be  no  bill,  I  believe  that  the  sixteen  must  hear  the 
evidence. 

The  Court  —  There  is  no  question  about  that.  Do  you  agree 
with  the  position  now  taken  by  your  special  deputy  that  this  is 
merely  an  investigation,  and  that  before  you  can  find  an  indict- 
ment, there  must  be  a  resubmission  of  the  testimony  all  over  again  ? 

Attorney-General  Jackson  —  I  believe  that  there  must  be  a  re- 
submission of  the  testimony  before  sixteen  men. 

The  Court  —  The  question  is,  assuming  that  sixteen  men  have 
been  present  all  through  this  hearing,  as  required  by  law,  do  you 
agree  with  the  position  of  your  special  deputy,  that  this  being 
merely  an  investigation,  a  John  Doe  proceeding,  that  there  must 
be  a  new  proceeding  commenced  against  an  individual  defendant 
before  it  is  returned? 

Attorney-General  Jackson  —  I  do  believe  that  there  should  be 
a  resubmission  of  this  evidence. 

The  Court  —  For  that  reason,  because  it  is  only  an  investiga- 
tion and  not  a  charge  against  a  specific  individual  ? 

Attorney-General  Jackson  —  That  is  a  question  I  had  not  con- 
sidered until  counsel  raised  it.  I  had  not  been  made  acquainted 
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Avith  all  of  the  reasons  that  exist  before  I  came  into  the  court  room 
this  morning.  I  only  came  to  witness  the  procedure,  and  I 
am  informed  by  counsel  that  there  are  many  questions  that  I 
have  not  discussed,  and  I  am  informed  by  counsel  that  the  law 
is  definite  in  that  respect. 

The  Court  —  You  could  not  tell  them  all  in  one  day,  probably. 

Attorney-General  Jackson  —  It  seems  to  me,  if  the  court  please, 
under  all  these  circumstances,  that  with  good  feeling  all  around, — 
I  desire  your  Honor  to  feel  that  as  far  as  the  court  is  concerned  I 
had  not  meant  any  discourtesy. 

The  Court  —  I  must  accept  your  statement  to  that  effect. 

Attorney-General  Jackson  —  That  is  my  feeling,  but  it  seems,  as 
long  as  there  is  among  the  grand  jury  any  question  as  to  our 
good  faith,  any  question  as  to  the  propriety  of  our  conduct,  any 
of  these  questions  that  have  been  raised  — 

The  Court  —  I  know  of  no  such  questions. 

Attorney-General  Jackson  —  I  understood  that  from  the  dis- 
cussion. 

The  Court  —  Gentlemen  of  the  jury ;  I  have  heard  read  the  pre- 
sentment which  you  have  made.  The  matter  as  to  which  specific 
information  is  now  sought  was  brought  before  you  while  you  were 
engaged  in  very  weighty  and  very  serious  labors.  Those  matters 
were  withdrawn  from  your  consideration,  and  this  pending  in- 
vestigation was  brought  before  you  out  of  deference  to  the  desig- 
nation made  by  the  Governor  of  the  State,  who  had  directed  the 
Attorney-General  to  specifically  present  for  your  consideration 
through  his  deputy  certain  matters  affecting  the  ice  business  here 
in  the  city  of  Xew  York.  You  had  heard  some  witnesses  upon 
pending  matters  which  were  of  very  great  importance.  That  whole 
matter  was  suspended  and  left  in  the  air  so  that  there  might  be 
given  to  the  People  of  this  State,  represented  by  the  Attorney- 
General,  the  fullest  opportunity  for  presenting  what  was  deemed 
to  be  a  matter  requiring  urgent  action  upon  your  part.  Xo  other 
consideration  would  have  led  me  at  that  particular  moment  to 
have  taken  you  away  from  the  consideration  of  matters  which 
had  been  before  your  attention  longer  than  the  one  which  was  then 
laid  before  you,  but  the  respect  which  was  due  to  the  designation 
of  the  Governor  of  the  State  and  the  high  office  held  by  the  Attor- 
ney-General, required,  in  my  opinion,  that  you  should  give  your 
time  exclusively  to  the  matters  which  he  was  to  submit,  until  they 
were  completed. 
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At  the  time  that  the  Attorney-General  first  spoke  about  sub- 
mitting these  matters,  he  was  advised  of  the  situation  with  respect 
to  the  grand  jury ;  and  it  was  at  that  time,  as  it  seemed,  a  matter 
of  concern  that  there  should  be  a  speedy  determination  of  this 
matter  upon  your  part.  Kow,  for  some  three  weeks  your  time 
has  been  taken  up  by  the  consideration  of  the  testimony  adduced 
for  your  consideration  by  the  gentleman  who  was  designated  by 
the  Attorney-General  as  a  special  deputy;  in  fact,  I  think  there 
have  been  three  deputy  attorney-generals  present  before  you.  Mr. 
Osborne,  Mr.  Deford  and  Mr.  Battle,  I  think  were  the  three 
gentlemen  that  were  there.  So  far  as  I  have  learned,  there  has 
never  been  any  question  whatever  with  respect  to  the  conscientious 
and  full  discharge  of  its  duties  and  with  respect  to  this  investiga- 
tion by  the  present  grand  jury.  There  has  been  no  matter  called  to 
my  attention  which  required  me  to  intervene  in  any  way  in  the 
progress  of  your  labors ;  and  it  was  a  matter  of  as  great  surprise  to 
me  as  it  must  have  been  to  you,  to  learn  through  the  columns  of 
the  press  that  the  accusation  was  made  that  you  had  been  derelict 
in  your  duty  in  not  having  a  quorum  present  during  the  presenta- 
tion of  all  the  testimony  in  this  case. 

At  the  outset  I  may  say  that  the  duty  devolved  upon  the  repre- 
sentatives of  the  people  to  see  that  a  quorum  was  present  during 
the  presentation  of  the  evidence.  It  was  the  duty  of  the  special 
deputy  attorney-general  not  to  proceed  with  the  presentation  of 
testimony  unless  he  had  a  quorum  present,  and  with  three  gentle- 
men of  the  position  and  ability  of  the  three  who  represent  his 
oflSce,  it  seems  to  me  that  it  would  be  a  very  strange  situation  to 
arise  if  either  if  them  or  any  of  them  would  proceed  or  allow  the 
chief  deputy  to  proceed  without  a  quorum  being  present.  I  desire 
to  say  that  I  accept  the  certificate  made  by  this  grand  jury  as  be- 
ing absolutely  and  finally  correct  and  true,  that  seventeen  of  your 
members  have  been  present  throughout  the  hearing  of  all  this 
testimony.  If  the  special  deputy  attorney-general  knew  of  any 
particular  time  when  a  juror  was  absent,  he  should  have  waited 
until  his  return ;  if  they  knew  of  any  particular  piece  of  evidence 
that  the  jury  had  failed  to  hear,  that  evidence  should  have  been 
resubmitted  when  the  full  number  was  present  again;  but  I  have 
had  before  me  no  evidence  of  any  kind  except  vague  statements 
and  very  general  statements  to  controvert  the  proposition  that 
you  have  had  a  quorum  present  all  the  time. 

T  charge  you  now  that  if  upon  the  testimony  before  you,  you 
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are  advised  to  £nd  an  indictment,  you  have  the  legal  right  and 
power  to  do  *o;  beeauee,  as  far  as  the  uttendance  is  oonoemed, 
you  have  complied  with  the  law. 

Gentlemen,  there  seems  to  be  a  misapprehension  as  to  the 
functions  and  powers  of  a  grand  jury.  You  are  not  mere  auto- 
mata to  register  the  ideas  of  other  people.  You  have  a  serious 
judicial  duty  to  perform,  a  very  serious  judicial  duty,  because 
upon  you  devolves  at  the  outset  the  responsibility  of  saying  whether 
there  shall  be  attached  to  persons  at  least  the  stigma  of  being 
charged  upon  reasonable  and  probable  ground  of  an  accusation 
of  crime.  The  machinery  of  the  law  is  not  to  be  juggled  with  or 
lightly  set  in  operation.  You  have  spent  three  weeks  of  time,  more 
time  than  a  grand  jury  has,  I  think,  in  recent  times  been  required 
to  spend  upon  a  specific  item  or  specific  charges.  You  have  been 
three  weeks  in  the  consideration  of  this  particular  case.  Xow, 
if  the  Attorney-General,  the  Deputy  Attorney-General,  is  not  pre- 
pared to  present  to  you  all  the  evidence  that  he  thinks  is  required, 
to  make  his  case  complete,  that  is  a  very  different  situation  frona 
saying  that  he  will  not  proceed  further  before  you  because  yon 
have  not  had  a  quorum  present.  If  there  was  a  good  reason  why 
the  interests  of  the  people  of  this  State  will  not  be  sen-ed  by  the 
presentation  of  all  the  testimony  in  the  case  at  this  time,  because 
^t  is  not  procurable,  that  presents  a  different  situation.  Xow, 
there  is  no  requirement  of  law  which  makes  business  men  giv«  their 
time  in  perpetuity  as  grand  jurors.  You  have  served  for  some 
two  months  and  over.  You  have  matters  before  you  still  pending 
which  you  have  commenced  to  investigate  which  will  probably 
take  you  the  rest  of  this  month;  and  I  want  to  say  at  this  time 
in  my  short  experience  I  have  never  met  a  body  of  men  as  jurors 
who  have  shown  a  more  honest,  sincere  desire  to  do  what  was 
right  than  you  have  done.  The  result  of  your  labors  so  far  has 
justified  the  confidence  placed  in  you  by  the  court  and  by  the 
community. 

I  charge  you,  gentlemen,  that  the  grand  jury  is  not  required  to 
wait  for  anybody's  complaint  or  initiative  to  find  indictments 
for  crime,  when  the  evidence  warrants  you.  I  charge  you  that 
you  can  proceed  by  your  own  initiative  to  investigate  and  proceed 
to  find  if  a  crime  has  been  committed;  and  I  charge  you  that 
when  you  find  that  crime  has  been  committed,  you  are  authorized 
to  proceed  until  you  have  reached  a  conclusion.  It  has  been  held 
by  the  United  States  Supreme  Court  that  grand  jurors  have  the 
widest  and  greatest  possible  inquisitorial  powers;  and  you  are  not 
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limited  even  to  the  matters  presented  to  yoii^  either  by  the  district 
attorney  or  by  the  Attorney-General,  or  any  other  official  or 
ijidividnal.  You  may  act  by  your  own  initiative..  The  grand 
jury  acts  on  information  of  the  district  attorney  or  from  its  OAvn 
knowledge  or  information  otherv\ase  obtained.  (Reads  from  202 
U.  S.  Sup.  Ct.) 

I  regret  that  there  should  have  been  any  appearance  of  any 
disrespect  to  the  court  in  the  promulgation  of  the  charge  with 
respect  to  the  non-attendance  of  a  quorum  of  the  jury  before 
the  matter  was  brought  before  the  court;  but  I  accept  the  state- 
ment made  by  the  learned  Attorney-General  and  by  his  deputies 
that  no  disrespect  was  intended.  It  may  have  been  thoughtless, 
but  it  certainly  would  seem  to  those  who  hare  in  view  the 
proper  administration  of  justice,  that  when  matters  arise  which 
concern  the  integrity  of  the  administration  of  justice,  they  should 
be  first  brought  to  the  attention  of  those  chargeable  and  responsible 
therefor,  and  at  least  an  investigation  had  before  the  statement 
is  allowed  to  go  forth,  which  seriously  reflects  upon  the  adminis- 
tration of  justice,  because  so  far  as  the  publication  in  the  papers, 
so  far  as  the  inference  is  to  be  drawn  from  the  correspondence 
published  in  the  papers  yesterday  afternoon  and  this  morning  are 
concerned,  they  could  lead  but  to  the  conclusion  that  in  some  way 
this  grand  jury  had  been  derelict  in  the  performance  of  its  duty. 
I  charge  you  that  you  have  not  been,  and  so  state  publicly,  that 
you  have  fulfilled  your  duties  to  the  letter  of  the  law  and  are 
entitled  to  thanks  and  not  criticism. 

I  charge  you  that  you  have  this  matter  within  the  scope  of  your 
investigation.  If  you  conclude,  after  hearing  the  statement  of 
the  Attorney-General,  that  you  cannot  give  the  time,  and  that 
the  interests  of  the  people  will  be  best  conserved  by  allowing  the 
investigation  to  end  where  it  is,  then  you  may  do  so  upon  those 
grounds,  and  there  is  no  other  valid  reason  offered  here  why  the 
investigation  should  cease  except  those.  You  may  now  retire, 
gentlemen,  and  take  up  such  business  as  is  before  you. 

Mr.  Osborne  —  I  think  the  court's  charge  is  very  clear,  and 
my  suggestion  was  not  that  the  grand  jury  was  derelict ;  I  was  not 
charging  them  with  neglect.  I  want  to  make  myself  clear.  I 
was  conducting  an  investigation.    *    *    * 

The  Court  —  I  charge  you,  furthermore,  gentlemen,  that  if 
you  desire  to  go  ahead  with  any  investigation  that  is  pending  be- 
fore yon,  you  may  of  your  own  initiative  issue  subpoenas,  and  if 
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you  have  sufficient  testimony  to  justify  you  in  finding  an  indict- 
ment, and  the  special  district  attorney  declines  to  draw  the  indict- 
ment, the  court  will  endeavor  to  furnish  you  with  some  one  who 
will  draw  it. 

Attorney-General  Jackson  —  There  is  no  question  about  that. 

Mr.  Osborne  —  I  will  obey  every  order  of  this  court. 

The  Court  —  Now,  then,  go  before  the  grand  jury  and  state 
to  them  frankly  and  fairly  just  why  you  do  not  desire  to  go 
ahead.  Now,  you  will  find  them  just  as  reasonable  and  fair  as 
you  are. 

Mr.  Osborne  —  I  haven't  any  question  of  that.  I  do  not  see 
any  use  that  this  thing  ever  arose. 

The  Court  —  Neither  do  I.    We  agree  upon  that. 

The  grand  jury  returned  to  their  room  and  was  further  at- 
tended by  my  deputies  who,  on  March  16,  1908,  recommended  that 
true  bills  be  found  against  the  American  Ice  Company  and  Wes- 
ley M.  Oler,  the  president  of  the  company,  advising  that  the  evi- 
dence adduced  was  sufficient  in  law  to  warrant  such  indictments. 
The  grand  jury  then  deliberated,  and  some  spoke  in  such  loud 
and  angry  tones  that  their  statements  could  be  heard  in  the  hall- 
way. One  juror  was  heard  to  shout,  "  This  man  Jackson  comes 
down  here  from  Buffalo  and  tries  to  teach  us  New  Yorkers  our 
business." 

No  bills  quickly  were  voted,  and  later,  on  April  7,  1908,  a  '*  pre- 
sentment,'' drawn  by  the  district  attorney,  as  I  am  informed,  Avas 
filed  with  the  court,  as  follows: 

New  York,  April  7,  1908. 

To  the  HoxoRABLE  Victor  J.  Dowlino,  Jitsiice  of  the  Supreme 
Court: 

The  grand  jury  empanelled  for  the  January,  1908,  term  of 
the  Supreme  Court,  respectfully  makes  the  following  present- 
ment: 

On  the  11th  day  of  March,  1908,  we  submitted  to  the  court 
for  its  consideration  and  advice,  certain  questions  that  arose  in 
a  proceeding  we  were  then  conducting  concerning  the  aflFairs  of  the 
American  Ice  Company.  Acting  upon  the  court's  instructions, 
we  have  concluded  that  proceeding  with  the  result  hereinafter 
indicated. 

In  view  of  the  widespread  interest  that  the  public  must  have 
in  such  proceedings,  and  in  view  of  the  fact  that  these  particular 
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proceedings  have  been  the  cause  of  much  comment  in  the  public 
press,  and  in  order  that  there  may  be  no  misunderstanding  and 
that  the  court  and  the  public  may  be  fully  informed,  we  beg 
leave  to  present  the  following  facts: 

Every  member  of  the  grand  jury,  mindful  of  his  oath,  entered 
into  this  proceeding  with  a  realization  that,  as  a  grand  juror,  it 
was  as  much  his  duty  to  prevent  the  indictment  of  innocent  per- 
sons as  it  was  to  insure  the  indictment  of  guilty  persons.  All  of 
us  understood  that  we  are  bound  by  our  oaths  to  conduct  proceed- 
ings before  us  in  a  legal  and  orderly  manner;  that  we  must,  at 
all  times,  act  under  the  advice  of  the  court;  that  in  this  matter 
we  were  bound  to  accept  the  law  as  the  Attorney-General  inter- 
preted it,  and  in  case  we  were  dissatisfied  with  his  interpretation 
of  it,  we  had  the  right  to  seek  the  advice  of  the  court.  We  also 
realize  that,  upon  the  facts  presented  to  us,  we  were  the  sole  judge. 

With  this  imderstanding  of  our  duties,  at  the  request  of  the 
Attorney-General,  we  suspended  all  other  investigations  then  pend- 
ing before  us,  and  on  the  19th  day  of  February  entered  upon  an 
investigation  of  the  affairs  of  the  American  Tee  Company.  The 
representatives  of  the  Attorney-General  informed  us  that  a  large 
part  of  the  evidence  he  would  present  to  us  was  entirely  new  and 
had  never  been  before  submitted  to  any  other  grand  jury  or  to  the 
district  attorney  of  this  county.  From  the  19th  of  February  and 
until  the  10th  day  of  ^March,  we  devoted  all  our  time  and  atten- 
tion to  this  proceeding.  On  the  5th  day  of  March,  the  deputy 
attorney-general  informed  us  that  he  had  virtually  concluded  the 
presentation  of  the  evidence  and  that  on  the  9th  day  of  March 
he  would  sum  up  the  case  and  submit  it  to  us  for  determination. 
On  the  9th  day  of  March  he  informed  us  that  the  indictments 
were  being  prepared  by  him  and  his  associates,  and  that  on  the 
11th  day  of  March  he  would  present  those  indictments  to  us  for 
our  action. 

The  proceedings  were  in  this  condition,  when,  on  the  10th  day 
of  March,  notwithstanding  his  previous  statement  that  he  was 
prej)aring  the  indictments  and  that  he  would  submit  the  matter 
to  us,  the  deputy  attorney-general  appeared,  read  to  us  his  corres- 
pondence with  the  Attorney-General  and  announced  that  he  de- 
sired to  withdraw  the  matter  from  our  consideration.  When  we 
demanded  of  the  deputy  attorney-general  that  we  be  informed  of 
the  reasons  for  withdrawing  the  matter  from  our  consideration, 
he  told  us  that  the  requisite  number  of  sixteen  jurors  had  not 
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keard  all  the  evidence^  and  that,  therefore,  any  indictment  that 
might  be  found  by  the  grand  jury  mi^t  be  open  to  serious  attaek. 
Out  records  showed,  however,  that  seventeen  jurors  had  been, 
present  every  day  on  which  a:ny  evidence  in  this  case  Tvas  sub- 
mitted. Not  satisfied,  therefore,  with  the  reasons  assigned  by 
the  deputy  attorney-general,  we  asked  the  instructions  of  the 
court  in  the  matter.  When  the  q.uestion  was  presented  in  open, 
court,  we  heard  for  the  first  time  from  the  deputy  attorney-gen^ 
eral  that  the  proceedings  before  us  were  supposed  to  be  investi- 
gations only  and  that  it  was  not  intended  to  submit  the  matter 
to  us  for  indictment.  We  also  heard  then,  for  the  first  time,  from 
the  deputy  attorney-general,  that  he  could  not  proceed  and  wished 
to  have  the  case  withdrawn  from  us^  because  there  were  many 
witnesses  in  Maine,  along  the  Hudson,  and  other  places,  w^hose 
testimony  he  desired  to  introduce,  and  that  calling  these  wit- 
nesses would  take  so  much  time  that  the  grand  jury  could  not 
remain  in  session  so  long.  We  were  astonished  at  these  state- 
ments, especially  in  view  of  the  fact  that,  only  a  few  days  before 
that,  he  had  informed  us  that  he  had  virtually  finished  his  case, 
that  he  would  sum  it  up,  submit  it  to  us  for  our  vote,  and  that 
he  was  preparing  the  indictments. 

Following  the  court's  instructions,  that  we  had  authority  to 
do  so,  on  the  11th  day  of  March,  we  directed  that  the  deputy  at- 
torney-general proceed  with  the  case  before  us,  and  submit  any  and 
all  other  evidence  he  had.  Xo  limitation  of  time  was  placed  within 
which  the  additional  evidence  should  be  produced,  and,  at  the 
request  of  the  deputy  attorney-general,  the  matter  was  adjourned  to 
the  16th  of  March.  On  that  day  the  deputy  attorney-general 
appeared  before  us,  introduced  some  further  testimony,  and  then 
submitted  the  ease  to  us  for  a  vote.  He  asked  that  we  find  true 
bills  against  the  American  Ice  Company,  and  one  Wesley  M.  Oler. 

In  submitting  the  case  to  us,  the  deputy  attorney-general  spoke 
to  us  at  length.  He  reviewed  the  evidence,  argued  that  he  had 
proved  his  case  to  a  mathematical  certainty  on  the  undisputed 
documentary  evidence  and  instructed  us  that,  on  the  evidence  be- 
fore us,  we  could  find  true  bills  against  the  defendants  indicated. 
He  charged  us  that  not  only  could  the  seventeen  grand  jurors  above 
referred  to  vote,  but  that  all  present  could  vote,  as  all  had  seen 
the  documentary  evidence  and  he  relied  upon  that  to  prove  his 
case.  After  a  careful  consideration  of  all  the  evidence,  taking  the 
interpretation  of  the  law  from  the  deputy  attorney-general,  we 
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came  to  the  conclusion  that  the  evidence  before  us,  would  not 
warrant  a  petit  jury  in  convicting  either  the  American  Ice  Com- 
pany, or  Wesley  M.  Oler,  or  any  other  person  of  any  crime,  and 
therefore  we  voted  to  find  no  bill. 

The  grand  jury  deprecated  that  the  representatives  of  the  At- 
torney-General should  have  considered  it  their  duty  under  their 
oaths  of  office,  to  attempt  to  take  the  consideration  of  this  case 
from  it,  should  attempt  to  mislead  it  as  to  the  nature  of  the  pro- 
ceedings before  it,  and  should  attempt  to  mislead  it  as  to  the 
reasons  for  the  desire  to  discontinue  the  proceedings. 

These  facts  we  respectfully  submit,  with  thanks  to  the  court 
for  its  advice  and  guidance. 

(Signed)         HOWARD   J.   CUDDIHY, 

Foreman. 

JvTLivs  Franke, 

Secretary, 

On  April  20,  1908,  this  same  grand  jury  completed  the  special 
purpose  of  its  convention,  viz.,  an  investigation  into  the  notori- 
ously corrupt  manipulations  of  the  Xcw  York  city  traction  cor- 
porations, with  a  lengthy  report  wherein  it  statc<l :  *^After  a 
prolonged  and  careful  investigation,  the  grand  jury  has  not  been 
able  to  obtain  any  evidence  showing  the  commission  of  a  crime 
upon  which  it  could  act." 

Difficulties  in  the  Way  of  Indictment, 
a — New  York's  Grand  Jury  System. 

If  there  is  to  be  equality  before  the  criminal  law,  New  York 
city's  grand  jury  system  must  be  amended  so  as  to  make  grand 
juries  representative  of  the  whole  people.  I  am  informed  that  of 
the  thousands  of  qualified  jurj-men  in  New  York  city,  only  about 
eight  hundred  are  subject  to  draft  for  grand  jury  service,  and  that, 
with  a  shift  of  only  about  seventy  names  a  year,  the  persons  upon 
this  list  are  drawn  over  and  over  again,  many  of  them  serving 
every  year  and  more  than  forty  serving  as  often  as  twice  in  fifteen 
months.  Upon  this  list  about  half  are  officers  or  directors  of  big 
corporations,  and  the  monopolies  of  ice,  gas,  oil,  steel,  traction, 
coal,  etc.,  are  directly  represented. 

The  occupations  of  jurymen  called  in  twenty-six  grand  juries 
sworn  since  January  1,  1907,  have  been  scaled  as  follows: 

Merchants 182 

Real  estate  brokers 68 
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Retired 66 

Corporation   presidents 32 

Brokers 24 

Insurance  agents 22 

Manufacturers 21 

Bankers 19 

Corporation  vice-presidents 17 

Corporation  treasurers 15 

Corporation  secretaries 10 

Clerks 11 

Architects 11 

Publishers  .  .  .    11 

Agents 9 

Undertakers 6 

Painters 6 

Hotel  keepers 4 

Druggists 4 

Artists 3 

Automobilists 2 

Truckmen 2 

Stable  keepers 2 

Auctioneer 

Editor 

Shipbuilder 

Smelter 

Tailor 

Plumber 


This  is  indicative  more  of  a  moneyed  aristocracy  than  of  a 
democracy.     The  subject  needs  revision. 

I  transmit  the  following  letter  for  any  suggestion  of  value  it 
may  contain: 

New  York,  March  10,  1908. 

Hon.    William   S.   Jackson,   Attorney-General,   State   of  New 
York,  Albany,  N.  Y,: 

Dear  Sir. — I  have  been  watching  very  closely  the  investigation 
which  your  office  is  conducting  before  the  grand  jury  of  this 
county  into  the  affairs  of  the  Ice  Trust,  and  believe  that  your  re- 
cent move  in  withdrawing  the  case  from  the  further  consideration 
of  the  present  grand  jury  was  a  very  wise  one. 

I  do  not  know  whether  or  not  you  are  familiar  with  the  manner 
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in  which  the  list  from  which  grand  juries  in  this  county  are  em- 
panelled is  compiled,  but  I  believe,  after  a  thorough  investigation 
on  your  part,  you  Avill  find  that  the  present  list  contains  the  names 
of  many  persons  who  are  either  friends  of  the  district  attorney 
himself  or  of  some  member  of  his  professional  staff,  and  that  all 
grand  juries  empanelled  from  this  list  are  controlled  more  or  less 
by  their  friendly  feeling  for  Mr.  Jerome.  I  have  served  on  several 
grand  juries  myself  during  Mr.  Jerome's  two  terms  of  office  and 
had  my  name  placed  on  the  list  of  grand  jurors  on  the  recom- 
mendation of  one  of  Mr.  Jerome's  assistants,  after  having  filled 
out  and  filed  the  regular  application  blank. 

If  you  desire  to  secure  an  indictment  in  the*  Ice  Trust  investi- 
gation, I  would  suggest  that  you  entirely  ignore  or  have  abolished 
the  present  list  from  which  grand  jurors  are  chosen  and  empanel 
your  jury  from  a  specially  created  list. 

Very  truly  yours, 

Ex-Grand  Juror 

b.  -  Attempts  to  Discredit  the  Attorney-General. 

The  accomplishment  of  even  an  indictment  against  this  arrogant 
and  evil  monopoly,  strongly  entrenched  by  the  distribution  of  its 
stock  in  influential  quarters,  was  attended  by  unusual  difliculties 
and  subjected  the  Attorney-General  and  his  assistants  to  cowardly 
and  malicious  personal  attacks  by  the  district  attorney  of  New 
York  county  under  the  cover  of  his  office  and  the  grand  jury,  in 
revenge  for  his  being  displaced  by  the  Attorney-General  in  this 
prosecution,  and  purposed  to  discredit  and  nullify  the  efforts  of 
the  Attorney-General  to  enforce  the  laws  after  the  district  attorney 
had  refused  to  act.  If  there  had  been  any  hope  of  redress  undei 
existing  circumstances,  I  would  have  prosecuted  this  official ;  but 
charges  against  him  were  then  pending  before  the  Governor  and 
moreover,  I  did  not  desire  to  be  drawn  away  from  my  attempt  to 
destroy  the  ice  monopoly  —  an  achievement  of  value  to  the  citi 
zens  of  Xew  York  and  especially  to  the  poor  —  by  giving  prece- 
dence to  personal  resentment. 

I  had  met  an  influential  opposition  when  I  insisted  upon  pre- 
venting the  telephone  monopoly;  still  further,  when  I  proceeded 
against  the  traction  combine,  forcing  it  to  the  refuge  of  a  receiver- 
ship in  the  Federal  court ;  and  yet  more,  when  I  contended  with- 
out let-up  until  eighty-cent  gas  was  accomplished  for  New  York 
city.  So  I  was  not  surprised  at  the  nature  of  my  opposition  when 
I  started  to  prosecute  the  ice  monopoly  and  expose  dishonest  bank- 
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ing  methods.  I  expected  everyone  whose  motives  were  question- 
able would  question  mine;  that  evei-y  fakir  would  cry  ''fakir," 
and  every  thief  cry  "  thief." 

The  district  attorney  of  Xew  York  county  had  a  particular 
grievance.  At  the  time,  he  was  under  charges  before  the  »Gover- 
nor,  including  a  specification  as  to  his  failure  to  prosecute  the  ice 
monopoly.  I  had  no  part  in  presenting  such  charges,  nor  did  I 
know  their  details,  but  the  district  attorney  evidently  assumed  that 
my  action  at  this  time  was  calculated  to  injure  him  personally,  so 
he  performed  his  statutorv  dutv  to  assist  me  bv  immediatelv 
starting  and  conducting  an  underhanded  campaign  to  discredit 
me  and  my  eiforts,  while  I  was  presenting  the  eodence  to  the 
grand  jury.  I  am  informed  that  he  had  me  followed  bj'  detec- 
tives; that  he  made  inquiries  in  all  directions  and  called  various 
persons  to  his  oiBce  and  quizzed  them  to  discover,  if  possible, 
something  to  my  discredit;  and  that,  while  openly  greeting  nie 
with  a  smile  and  hand-shake,  he  covertly  maligned  my  purposes 
and  his  expressions  were  repeated  and  spread  and,  I  have  no 
doubt,  came  to  the  ears  of  the  grand  jurv'  investigating  the  ice 
case. 

It  is  regrettable  that  the  energy  he  displayed  in  seeking  to  dis- 
credit the  prosecution  and  the  prosecutor  could  not  have  been 
directed  towards  relieving  the  people  of  the  cruel  oppression  of 
the  ice  monopoly.    The  results  of  his  eiforts  I  shall  relate. 

I The  Nathan  Vidaver  Incident. 

A  man  named  Montgomery  had  been  president  of  the  Hamilton 
Bank  in  Xew  York  city,  which  had  been  closed  and  taken  charge 
of  by  the  Superintendent  of  Banks,  and  the  court  upon  my  appli- 
cation had  appointed  a  temporary  receiver.  The  temporary 
receiver  had  reported  to  me  transactions  relating  to  the  bank's 
management  of  a  criminal  nature,  and  I  wrote  the  district  attor- 
ney of  Xew  York  county  that  he  might  call  upon  the  receiver  for 
such  information.  I  understood  that  this  was  done  and  that  a 
grand  jury  of  Xew  York  county  indicted  Montgomery.  I  never 
met  this  ilontgomery  and  that  is  all  I  ever  heard  of  him  or  his 
affairs  until  Mr.  Vidaver  was  arrested  on  March  4,  1908. 

Xathan  Vidaver,  a  lawyer,  practicing  in  Xew  York  citr,  ivas 
introduced  to  me  some  time  in  1907,  as  the  candidate  of  the 
Republican  and  Independence  League  parties  for  judge  of  the 
Court  of  General  Sessions  in  Xew  York  city,  and  I  had  met  him 
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Since  casually  a  few  times.  The  only  work  he  did  for  my  oflSce 
was  his  employment  sometime,  as  I  recaU,  in  January,  1908,  to 
conduct  the  Kissena  Park  investigation,  which  work  was  finished 
a  short  time  prior  to  his  arrest,  concerning  which  I  am  about  to 
relate. 

To  illustrate  the  workings  of  this  ^Montgomery's  mind:  When 
the  court  appointed  a  temporary  receiver  of  the  Hamilton  Bank, 
Montgomery,  who  was  trying  to  effect  a  reopening  of  the  bank, 
retained  a  lawyer  who  was  a  fellow  townsman  and  close  personal 
and  political  friend  of  the  judge.  Then  Montgomery  retained 
another  lawyer  who  was  a  close  friend,  and  I  think  had  acted  as 
counsel  for  the  Banking  Superintendent.  Then  he  set  about  to 
find  some  lawyer  who  was  a  close  friend  of  mine;  some  one 
unknown  to  me  recommended  Mr.  Vidaver  and  he  also  was 
retained.. 

The  Hamilton  Bank  closed  on  October  23,  1907;  the  temporary 
receiver  qualified  in  Xovember,  1907 ;  and  it  was  some  time  in 
December,  1907^  as  I  understand,  that  ilontgomery  retained  Mr. 
Vidaver:  Whatever  work  was  done  by  ^Cr.  V^idaver,  was  done  in 
some  odier  than  my  direction,  for  Mr.  Vidaver  never  mentioned 
to  me  the  subject  of  the  Hamilton  Bank,  or  Montgomery,  nor  was 
I  informed  that  Mr.  Vidaver  was  connected  in  any  manner  with 
such;  matters,  until  after  his  arrest  on  March  4,.  1908.  His  re- 
tainer did  not  prevent  me  from  notifying  the  district  attorney  to 
obtain  the  information  from  the  temporary  receiver  upon  which 
Montgomery  was  indicted^  and  the  services  covered  by  the  retainer 
must  have  been  of  short  duration,  for  Montgomery  afterwards 
testified  that  he  did  not  see  or  hear  from  iEr.  Vidaver  from  the 
first  week  in  December,  1907,  until  after  February  27,  1908  (the 
date  of  a  little  dinner  to  be  mentioned).  Mr.  Vidaver 
never  had  a  general  retainer  as  a  Deputy  Attorney-Gen- 
eral, but  he  was  engaged  specially  to  conduct  the  Kissena  Park 
investigation,  tiiis  employment  having  commenced  some  time  in 
Jannary^  1908  (and  after  he  had  last  seen  or  heard  from 
Montgomery  in  the  first  week  of  December,  1907),  and  having 
he«i  com^pleted  a  few  days  before  his  arrest,  the  date  I  do  not 
lecalL 

Mr.  Montgomery,  after  he  was-  indicted  by  the  district  attorney 
of  Sew  York  coimty,  made  still  another  selection  of  counsel,  and 
this  timoe  it  was  Howard  Gans,  Esq.,  a  former  assistant  of,  and 
gBnerally  supposed  to  be  a  very  influential  friend  of  the  district 
attorney. 
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I  am  informed  that  a  discussion  was  had  between  Messrs.  Mont- 
gomery and  Gans  as  to  the  compensation  to  be  paid  to  Mr.  Gans, 
for  legal  services;  that  the  sum  of  one  thousand  dollars  was  first 
talked  of  and  the  demand  raised  to  twenty-five  hundred  dollars, 
and  that  finally  Mr.  Gans  stated  that  if  he  were  paid  five  thousand 
dollars  he  would  arrange  to  have  ^lontgomery  sit  down  to  a  private 
dinner  with  the  district  attorney,  in  which  event  Montgomery  need 
fear  no  further  prosecution  of  the  pending  indictments. 

However,  it  is  a  fact  that  while  the  indictments  against  Mont- 
gomery, that  the  district  attorney  had  secured,  were  still  pending 
and  had  been  noticed  for  trial  for  the  following  week,  and  after 
the  Governor  had  ordered  me  to  displace  the  district  attorney  in 
the  ice  case,  these  three  —  Montgomery,  Gans  and  the  district  at- 
torney —  by  appointment,  sat  down  to  a  social  meal,  and  there  was 
hatched  a  contemptible,  cowardly  scheme  to  strike  at  me  by  entrap- 
ping Mr.  Vidaver  into  a  situation  which  the  district  attorney  would 
prosecute  as  a  crime.    The  plan  was  this: 

Montgomery  was  to  go  to  Mr.  Vidaver  and  assert  that  he  desired 
to  open  another  bank,  and  that  he  believed  that  the  Attorney-Gen- 
eral had  previously  instigated  newspaper  articles  condemning  his 
management  of  the  Hamilton  Bank,  and  might  instigate  similar 
newspaper  articles  if  he  attempted  to  open  another  bank,  and  that 
he  desired  to  retain  Mr.  Vidaver  to  prevent  the  Attomey-Greneral 
from  instigating  such  further  newspaper  articles.  If  he  succeeded 
in  persuading  Mr.  Vidaver  to  accept  any  money  to  do  this  service, 
the  act  was  to  be  called  the  crime  of  extortion  and  the  district 
attorney  would  prosecute. 

I  suppose  that  all  furthering  this  scheme  imagined  they  were 
entrapping  one  of  my  regular  deputies;  but  as  a  matter  of  fact, 
Mr.  Vidaver's  special  retainer  to  do  certain  work  for  the  people 
did  not  compel  him  to  drop  all  his  other  practice,  and  would  not 
have  conflicted  with  his  concurrent  retainer  to  appear  in  behalf  of 
any  person  (other  than  those  concerning  whom  he  was  directly 
employed  by  the  people),  against  whom  the  Attorney-General 
might  have  been  proceeding. 

Nevertheless,  the  district  attorney  placed  his  office  detectives  at 
the  disposal  of  Montgomery,  who  was  then  to  pretend  to  Mr. 
Vidaver  that  he  was  afraid  that  the  Attorney-General  intended 
to  injure  him,  w^hen  in  fact,  he  had  no  such  fear ;  and  Montgomery 
was  to  pretend  that  he  was  giving  up  —  being  extorted  from, 
twisted  out  of  —  money  to  prevent  such  injury  by  the  Attorney- 
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General,  when  in  fact,  the  money  only  was  intended  to  be  volun- 
tarily delivered  to  Mr.  Vidaver,  and  discovered  upon  him  as  evi- 
dence of  a  pretended  crime.  And  instead  of  being  extorted  from, 
the  truth  was  that  Montgomery  was  to  seek  Mr.  Vidaver  (whom 
he  had  not  seen  or  heard  from  since  the  first  week  in  December, 
1907)  and  persuade  him  to  accept  money  pressed  upon  him  as  a 
retainer  —  as  a  compensation  for  services  to  be  performed.  And 
Montgomery  was  to  pretend  conversations,  which  the  detectives 
were  hidden  at  his  house  to  hear  —  not  real  conversations,  but 
"  stage  talk " —  talk  not  expressive  of  his  real  fears  of  a  real 
injury  to  be  averted,  but  talk  intended  solely  to  be  listened  to  by 
the  district  attorney's  detectives  and  repeated  thereafter  upon  the 
witness  stand  —  the  whole  transaction  a  dirty,  contemptible 
"  fake  "  from  start  to  finish. 

This  was  the  sort  of  a  "  crime  "  that  was  worthy  of  the  personal 
talents  and  energies  of  the  district  attorney  of  New  York  county, 
and  upon  which  he  employed  his  office  force  of  assistants  and  de- 
tectives and  the  time  of  grand  juries,  while  against  the  ice 
monopoly  he  refused  to  act. 

That  the  blow  was  aimed  at  me,  is  evidenced  by  the  fact  that  he 
did  not  communicate  to  me,  an  official  sworn  to  prosecute  in  the 
name  of  the  people  as  was  himself,  any  information  as  to  miscon- 
duct of  one  of  my  deputies  he  might  have  obtained  at  the  dinner 
of  February  27,  1908,  that  I  might  be  warned  against  him,  and 
assist  in  his  prosecution ;  but  instead  he  assumed  to  treat  me  as  a 
principal  in  the  pretended  crime  of  my  deputy,  and  that  Mr. 
Vidaver  was  a  "  go  between,"  or  instrument  whereby  I  criminally 
obtained  money. 

The  scheme  was  consummated  on  March  4,  1908,  when  Mont- 
gomery met  Mr.  Vidaver  and  requested  his  services  in  opening  a 
new  bank  and  handed  him  a  retainer  of  $500. 

That  the  district  attorney  had  no  belief  that  I  would  receive 
any  such  money,  is  evidenced  by  the  fact,  that  although  the  money 
was  "  marked  "  (so  it  would  look  more  vulgarly  "  grafty,"  when 
mentioned  in  the  press  as  "  marked  money  ")  it  was  never  let  go 
from  the  sight  of  Montgomery  and  the  detectives,  but  just  as  soon 
as  Mr.  Vidaver  received  it,  a  detective  standing  at  his  side 
and  watching  him,  arrested  him  and  took  the  money  away.  Xo 
time  or  opportunity  whatever  was  allowed  for  Mr.  Vidaver  or  the 
money  to  get  started  in  my  direction. 

So  what  was  the  use  of  marking  the  money  that  was  not  to  be 
traced  ?    What  was  the  use  of  seeking  out  this  particular  lawyer 


Digiti 


ized  by  Google 


80  Repokt  of  the  Attob:iey-Genkbai-. 

and  peiisuading  him  to  take  $500,  wben  there  were  thoujsanda  of 
lawyers  in  Xew  York  city  ^d  of  the  opportunity  ?  What  was 
the  use  of  performing  this  play  on  Hareh  -k,  1908>  ijistead  of 
waiting  about  a  week  until  1^  presentation  to  the  grand  jury 
of  the  ice  ease  should  be  completed  I  What  was  the  use  of  all 
this  affair  except  that  the  morning  papers  should  exhibit,  as 
they  did,  blaick  headlines,  ''  Jackson's  Deputy  Aiai'ested  with 
Marked  Money  "  ?  What  was  the  use  of  such  haste  in  procuring 
the  commission  of  the  pretended  crime,  when  over  a  year  has 
elapsed  and  the  trial  has  not  been  moved? 

On  February  19,  1908,  I  had  started  presenting  the  evidence 
in  the  ice  case  to  the  grand  jury.  On  February  27,  1908, 
occurred  the  Montgomery-Gans-Jerome  dinner.  On  March 
4,  1908,  Mr.  Vidaver  was  arrested.  On  March  16,  1908, 
the  grand  jury  voted  no  bills.  The  ^and  jury  presumably  read 
the  newspapers  and  must  have  been  influenced,  first  having  been 
prepared  by  an  inquiry  as  to  my  ^nployees  and  friends  speculat- 
ing in  ice  stock. 

Montgomery's  case,  though  noticed  for  trial  at  the  time  of  the 
dinner  on  February  27,  1908,  has  not  been  tried.  I  am  informed 
that  Mr.  Gans  afterwards  raised  his  demand  to  $8,000  for  ser- 
vices performed,  and  Montgomery  refused  to  pay  and  retained 
another  lawyer,  after  which  the  district  attorney  sought  for  more 
evidence  against  Montgomery  in  connection  with  his  banking 
transactions  back  in  1907,  and  had  him  further  indicted  in.  April, 
1909. 

Mr.  Vidaver,  theretofore,  a  reputable  lawyer,  has  since  been 
under  this  untried  charge  and  has  been  put  to  the  expense  of  his 
defence,  and  has  suffered  irreparable  injury  to  his  reputation.* 
When  he  rendered  his  account  for  services  in  the  Kissena  Park 
investigation,  the  Governor  requested  my  opinion,  and,,  upon 
receiving  my  following  reply,  approved  the  bill : 

August  17,  1908. 
Honorable  Chahles  E.  Hughes,  Governor,  Alhajny,  N.  Y.: 

Peak  Sik. —  I  am  in  receipt  of  your  recent  communication, 
requesting  from  me,  in  addition  to  my  formal  audit  of  the  voucher 

♦  On  October  29,  1909,  District  Attorney  Jerome  appeared  in  court  and 
stated  that  the  defendant  Vidaver  had  been  insisting  upon  a  trial  and  tiiat. 
as  the  only  evidence  against  him  waa  tiiat  of  Mmit(Eremery  wtaomi  he  would 
not  believe  under  oath,  he  desired  to  move  the  dismissal  of  the  indiotment  and 
honorable  discharge  of  the  defendant  Tlie  Court  expressed  its  pleasure  in 
granting  the  motion. 
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of  Mr.   Nathan  Vidaver,   a.  statement  regarding  the  character, 
merit  ^d  fidelity  of  his  services. 

In  December  last,  Justice  Garret  J.  Garretson,  and  others,,  ex- 
pressed a  desire  that  I  should  investigate  concerning  the  sale  to 
the  city  of  New  York  of  certain  lands  known  as  Kissena  Park, 
located  in  the  third  ward  of  the  borough  of  Queens. 

The  attention  of  the  public  press  had  been  directed  to  this  mat- 
ter,, and  it  was  charged  that  the  price  paid  for  the  land,  about  a 
half  million  dollars,  was  grossly  exorbitant,  and  that  there  was  a 
strong  probability  of  fraud  and  crime  in  the  transaction.  The 
matter,  as  I  understand,  had  been  investigated  to  some  extent  be- 
fore two  grand  juries,  but  no  bill  had  been  found. 

Mr.  Vidaver,  theretofore,  had  not  been  connected  in  any  way 
with  my  office,  but  I  knew  of  him  as  the  candidate  in  1907  of  the 
Republijcan  and  Independence  League  parties  for  judge  of  the 
Court  of  General  Sessions  in  New  York  city,  and  believing  him  to 
be  fully  qualified,  I  designated  him  to  represent  me  in  making  an 
inquiry,  which  should  be  non-partisan  and  thorough. 

I  w^as  satisfied  from  his  report  that  a  further  investigation  be- 
fore a  grand  jury  should  be  had,  and  thereupon  I  requested  the 
requirement  which  you  gave  me  for  that  purpose,  and  I  turned  over 
the  entire  charge  of  the  case  to  Mr.  Vidaver. 

His  work  covered  a  period  of  about  two  months,  as  specified  in 
his  voucher,  and  he  informs  me  it  necessitated  the  abandonment  of 
all  other  business  and  constant  application  to  this  work  every  day 
and  many  nights  during  this  time.  Upwards  of  fifty  witnesses 
were  examined,  and  the  testimony  taken  was  voluminous;  two 
indict menls  were  returned,  a  presentment  was  filed  Avith  the  court 
denouncing  the  manner  in  which  this  land  was  purchased,  and 
charges  were  preferred  by  the  grand  jury  against  Joseph  Bermel, 
president  of  the  borough  of  Queens.  Before  these  charges  were 
brought  to  a  hearing,  Bermel  resigned  his  office. 

I  have  the  highest  regard  for  Mr.  Vidaver's  character  as  a  man 
and  as  a  lawyer,  and  I  believe  that  his  service  was  of  exceptional 
ability,  of  the  utmost  fidelity,  and  of  great  value  to  the  people  of 
this  State. 

I  have  had  no  reason  to  form  any  opinion  to  the  contrary  in  any 
of  these  respects,  and  I  believe  the  amount  of  his  bill,  as  audited 
by  me,  to  be  reasonable  and  proper. 

Yours  trulv, 

W.  S.  JACKSON, 

AHoniey-Geiierah 
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On  March  9,  1908,  the  following  editorial  appeared  in  the  Xew 
York  American,  and  may  have  incited  the  district  attorney  to  a 
further  display  of  energy  in  my  direction: 

"  Xew  York's  Heroically  Active  and  Faithful  Attoe- 
ney'-Gexeral. 

If  Mr.  Vidaver  is  guilty  of  the  charge  of  extortion  in  which 
District  Attorney  Jerome  seeks  to  enmesh  him  he  should  be 
punished  in  the  severest  letter  of  the  law.  His  former  con- 
nection with  the  Attorney-GeneraFs  department  is  all  the 
greater  reason  for  his  punishment  if  guilty. 

But  if  developments  continue  to  suggest  that  the  charges 
against  Mr.  Vidaver  are  really  an  attack  on  Attorney-General 
Jackson  by  the  district  attorney  —  if  elaborate  plans  were 
laid  to  strike  that  sincere  and  heroically  active  public  oflScer 
through  this  Vidaver  case  —  if  the  thing  shall  prove  to  be  a 
conspiracy  —  those  criminally  responsible  for  the  conspiracy 
ought  to  go  to  jail. 

Attorney-General  Jackson's  active  public  services  are  in 
striking  contrast  with  District  Attorney  Jerome's  notorious 
public  neglect.  The  x\ttorney-General  has  gone  forward  fear- 
lessly against  wrongdoing  in  high  places.  The  district  attor- 
ney notoriously  has  avoided  the  prosecution  of  wrongdoers 
''  higher  up." 

It  is  interesting  to  remember  that,  to-day,  Mr.  Jerome  will 
have  to  appear  before  the  Governor  to  answer  charges. 

Attorney-General  Jackson's  courage  and  persistency  in 
attacking  the  form  of  evil-doing  feared  by  Jerome  have  never 
been  equalled  by  any  Attorney-General  of  any  State.  Here 
is  a  brief  and  hasty  list  of  actions  pending  through  Mr.  Jack- 
son's initiative. 

Application  to  commence  an  action  against  the  Consolidated 
Gas  Company  of  Xew  York  to  annul  its  corporate  life  upon 
the  ground  that  it  has  violated  the  anti-monopoly  law  of  the 
State. 

Application  to  commence  an  action  against  the  Inter- 
borough-Metropolitan  Company  to  annul  its  corporate  life 
upon  the  ground  that  it  has  violated  the  anti-monopoly  law. 

People  against  the  Consolidated  Gas  Company:  An  action 
brought  to  oust  the  company  from  the  use  of  the  streets  of 
Xew  York  because  its  franchises  have  expired. 
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Application  to  commence  an  action  against  the  Western 
Union  Telegraph  Company  to  annul  its  corporate  life  upon 
the  ground  that  it  has  violated  the  anti-monopoly  law  of  the 
State  by  entering  into  unlawful  combination  with  the  Postal 
Telegraph  Cable  Company  to  raise  rates  in  this  State  and 
elsewhere.  A  similar  action  against  the  Postal  Telegraph 
Company. 

People  against  the  American  Ice  Company  to  enjoin  the 
company  from  carrying  out  certain  unlawful  contracts  and 
to  annul  the  same.  This  action  was  discontinued  in  order 
that  suit  may  be  commenced  to  oust  the  company  from  the 
State  on  the  ground  that  it  has  violated  the  anti-monopoly 
law. 

In  Buffalo  a  proceeding  to  obtain  the  appointment  of  a 
referee  to  take  testimony  concerning  an  unlawful  milk  com- 
bine in  that  city. 

A  suit  against  the  Rochester  Telephone  Company  to  pre- 
vent a  combination  with  the  Bell  Company. 

The  New  York  City  and  Metropolitan  Street  Railway  re- 
ceivership actions. 


A  comparison  of  the  records  of  the  two  men  suggests  the 
animus  of  Jerome  in  seeking  to  discredit  Jackson.  So  ob- 
vious IS  THE  ANIMUS  OF  THE  THING  THAT  NO  DECENT  NEWS- 
PAPER IN  Xew  York  wilx.  permit  itself  to  be  used  in  a 

PECULIAR  ATTACK  ON  A  FAITHFUL  PUBLIC  OFFICER. 

Xo  citizen  with  intelligence  enough  to  think  for  himself 
will  permit  himself  to  be  influenced  against  Jackson  by  an 
attack  based  on  the  malignant  activities  of  an  indicted  bank 
official  and  a  discredited  public  officer." 

2 The  Frank  White  Incident. 

I  had  no  acquaintance  with  Frank  White,  until  after  my  elec- 
tion as  Attorney-General.  During  nearly  two  years  he  was  in 
the  office  my  relations  with  him  were  confined  entirely  to  the 
office  business.  When  the  banking  troubles  arose  in  1907,  I  asked 
him  and  several  other  deputies  to  New  York  to  assist  in  those 
matters.  We  were  all  busy  investigating  to  ascertain  the  men 
best  fitted  to  act  as  receivers  of  these  institutions,  my  desire  being 
to  allay  public  apprehension  so  far  as  was  in  my  power  by  letting 
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depositor*  and  stockholders  and  the  public  generally  know  that 
their  property  would  be  preserved  and  not  distributed  for  political 
purposes*  It  was  suggested  to  me  that  ^Ir.  White  might  be 
named  as  temporary  receiver  for  the  Knickerbocker  Trust  Com- 
pany, the  first  of  the  banks  for  which  I  moved  the  appointment 
of  temporary  receivers,  but  I  refused  to  consider  his  name,  and 
instead  suggested  to  the  court  the  names  of  three  men  I  knew  only 
by  reputation,  and  without  regard  to  their  politics,  and  they  were 
appointed  When  the  question  arose  as  to  the  proper  men  to  be 
appointed  temporary  receivers  of  the  other  banking  institutions 
that  had  closed  their  doors,  Mr.  White  was  again  suggested,  and 
he  came  to  me  and  asked  my  consent  to  his  designation,  and  said 
he  had  talked  with  one  of  the  Supreme  Court  justices  concerning 
the  matter  and  he  believed  his  appointment  would  be  acceptable 
and  proper.  I  went  before  the  court,  and  the  court  suggested  his 
name  to  me,  and  asked  if  he  would  be  satisfactory,  and  I  assented. 

After  his  qualification  as  temporary  receiver,  he  came  into  my 
ofiice  three  or  four  times  to  talk  with  me  about  the  affairs  of  the 
bank,  to  which  I  paid  no  more  than  general  attention,  recalling 
now  only  that  he  said  he  found  a  bad  condition  there  and  that 
Montgomery,  the  president,  had  been  guilty  of  irregularities, 
which  I  told  him  he  ought  to  report  to  the  district  attorney. 

When  the  question  of  the  opening  of  the  bank  arose,  the  Super- 
intendent of  Banks  was  at  first  quite  strongly  of  opinion  against  the 
propriety  of  resumption  under  the  plan  proposed  and  he  asked  my 
advice  as  to  his  powers  and  duties  under  the  court^s  order  to  open 
the  bank,  to  which  I  replied  by  letter  (post,  page  367),  and  again, 
I  think  it  was  late  in  the  afternoon  of  the  Satudray  prior  to  the 
Monday  on  which  the  bank  was  to  open,  when  the  Superintendent 
of  Banks  came  to  my  New  York  office,  and  stated  that  he  was 
undecided  what  he  ought  to  do,  whether  to  let  the  bank  nm,  or 
take  charge  of  it  again  immediately  upon  its  opening.  I  advised 
him  to  give  the  bank  a  chance,  but  to  watch  it  carefully,  and  see 
that  the  interests  of  the  depositors  were  not  further  jeopardized 
by  any  transactions  after  opening.    This  advice  was  followed. 

Mr.  White  came  to  my  office  and  was  told  of  my  advice  to  the 
Superintendent  of  Banks  and  expressed  himself  emphatically  that 
the  bank  should  not  open.  He  asked  what  compensation  I  thought 
he  ought  to  have,  and  gave  his  opinion  that  it  should  be  21/2  per 
cent,  upon  the  assets  that  had  passed,  through  his  hands,  about 
$4,000,000,  according-  to  which  his  fees  would  amount  to  about 
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$100,600.  He  said  that  the  bank  had  offered  to  pay  him  only 
$10,000.  I  stated  that  in  my  opinion  such  an  offer  was  more 
than  ample  and  that  I  would  object  to  a  larger  payment.  I 
was  informed  that  after  he  had  performed  some  further  services 
the  bank  offered  and  paid  him  $12,500.  Mr.  White  was  much 
disappointed  because  the  bank  had  been  allowed  to  reopen  and 
his  fees  had  not  been  larger  and  he  hai'bored  a  resentment  towards 
me  in  the  matter. 

The  district  attorney  of  Xew  York  county  in  his  search  for 
some  means  to  discredit  me,  learned  of  this  unfriendliness  of  Mr. 
White  and  suddenly  brought  him  before  the  grand  jury  then  sit- 
ting in  the  Court  of  General  Sessions,  on  March  18,  1908,  the 
same  grand  jury  that  indicted  Xathan  Yidaver  upon  the  district 
attorney's  "job,"  and  inquired  of  White  whether  he  had  any 
agreement  to  divide  with  me  his  fees  as  receiver.  The  next  morn- 
ing the  Xew  York  newspapers  came  out  with  the  startling  state- 
ment that  Mr.  White  had  told  the  grand  jury  that  I  had  demanded 
half  of  his  fees  as  temporary  receiver  of  the  Hamilton  Bank. 

The  truth  was  that  Mr.  White,  although  unfriendly,  swore  before 
the  grand  jury  that  he  had  no  agreement  whatever  to  share  his  fees 
with  me,  nor  had  he  done  so,  nor  had  I  ever  asked  him  so  to  do. 

I  do  not  know  how  this  misinformation  was  given  to  the  press. 
The  only  sources  were  the  grand  jurors  and  their  stenographer  — 
who  had  no  motive  to  violate  their  oaths  of  secrecy  or  to  falsely 
report  their  procedure  —  and  the  district  attorney's  office. 

By  a  singular  coincidence,  on  the  same  day,  March  18,  1908, 
that  Mr.  WJiite  was  brought  before  the  grand  jurv'.  Senator  Saxe, 
a  Uepublican,  after  vainly  trying  to  get  some  other  legislator  to 
introduce  a  resolution  providing  for  an  investigation  of  my  office, 
introduced  one  himself.  The  next  morning's  newspaper,  there- 
fore, could  tell  simultaneously  of  a  grand  jury  investigation  in 
Xew  York,  and  a  legislative  investigation  in  Albany.  I  never  ex- 
amined the  Saxe  resolution  closely  enough  to  ascertain  if  the  hand 
that  wrote  it  had  practiced  on  "'  grand  jury  presentments,''  but  its 
wording  was  a  monument  to  some  one's  asininity. 

However,  I  immediately  telegraphed  to  Senator  Grady,  the 
Democratic  leader  in  the  Senate,  and  to  Assemblyman  Palmer,  the 
Democratic  leader  in  the  Assembly  to  support  this  resolution,  and 
I  addressed  the  following  letter  to  the  Senate : 
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March  19th,  1908. 
To  THE  Senate  of  the  State  of  New  York,  The  Capitol, 
Albany,  N.  Y.: 

My  administration  of  the  office  of  Attorney-General  has  been 
severely  attacked  in  certain  quarters,  due,  as  I  believe,  to  ignor- 
ance of  the  facts,  to  political  opposition,  or  to  personal  enmity 
engendered  by  my  attempts  to  enforce  the  law  without  fear  or 
favor. 

The  direct  result  is  to  deprive  the  Attorney-General's  office  of 
that  public  confidence  upon  which  its  power  to  serve  the  people 
depends. 

Therefore,  I  respectfully  request  that  your  honorable  body  make 
a  full  investigation  of  this  office  and  that  the  inquiry  be  com- 
menced and  conducted  speedily  in  order  that  the  legal  business  of 
the  State  may  not  be  retarded. 

Respectfully, 

W.  S.  JACKSON, 

Attomey-GeneraL 

Some  reason  for  the  activity  of  Senator  Saxe  may  be  found  in 
the  following  letter  I  had  written  him : 

January  21st,  1008. 
Hon.  Martin  Saxe,  Senate  Chamber,  Capitol,  Albany,  N.  Y.: 

My  Dear  Senator. —  I  have  received  your  letter  of  the  li*>th 
inst.,  in  which  you  decline  to  act  further  under  the  designation 
given  you  by  my  predecessor  as  counsel  for  the  State  Board  of 
Tax  Commissioners  in  certiorari  proceedings  brought  by  the  Con- 
solidated Gas  Company  and  thirteen  other  corporations  for  the 
review  of  special  franchise  tax  assessments,  which  designation  was 
given  to  you  on  December  18th,  1906,  twelve  days  before  my 
predecessor  went  out  of  office. 

I  note  what  you  say  with  respect  to  my  alleged  discourtesy  in 
not  turning  the  papers  in  these  cases  over  to  you. 

You  also  say:  "  Having  waited  for  more  than  one  year  to  be 
put  in  possession  of  these  papers  in  the  foregoing  cases,  and  having 
declined  to  avail  myself  of  opportunities  to  accept  retainers  from 
relators  in  similar  proceedings  because  of  the  sense  of  propriety, 
under  the  circumstances  I  now  feel  that  I  have  done  my  full  duty, 
and  desire  to  be  relieved  of  further  responsibility.  Therefore, 
kindlv  take  notice  that  I  hereby  decline  to  act  further  under  the 
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aforesaid  designation  and  that  I  deem  myself  free  to  serve  others 
in  such  matters." 

You  ask  that  I  acknowledge  receipt  of  your  communication.  I 
take  pleasure  in  complying  with  that  request. 

It  is  true  that  I  did  not  turn  over  to  you  the  papers  in  the 
special  franchise  tax  cases  in  which  you  had  been  designated  by 
my  predecessor  as  special  counsel.  I  found  upon  entering  office 
that  you  were  preparing  to  draw  money  from  the  public  treasury 
in  three  different  capacities. 

First.  You  were  being  paid  a  salary  as  State  Senator. 

Second.  You  have  procured  an  appointment  as  referee  in  three 
Brooklyn  special  franchise  tax  cases,  and  in  that  capacity  you 
were  to  act  as  an  impartial  and  unbiased  judge  upon  the  merits 
of  the  claim  of  the  State  on  one  side  and  those  of  the  corporations 
on  the  other. 

Third.  You  have  procured  an  appointment  as  special  counsel  for 
the  State  in  other  special  franchise  tax  proceedings,  in  which  it 
would  be  your  duty  to  aggressively  maintain  the  claims  of  the 
State  as  against  those  of  the  corporations. 

While  I  could  not  refrain  from  greatly  admiring  your  thrift 
and  versatility,  still  it  did  seem  to  me  that  you  were  endeavoring 
too  many  branches  of  the  government,  and  that  as  a  lawyer,  you 
were  on  too  many  sides  of  the  case,  and  that  in  attacking  the  public 
crib  from  so  many  angles  and  in  so  many  irreconcilable  capacities, 
you  were  in  serious  danger  of  becoming  bewildered  to  the  extent 
of  forgetting  from  time  to  time,  whether  your  functions  were 
legislative,  judicial  or  administrative. 

It  mav  be  that  I  underestimate  vour  ability  to  successfullv  and 
without  conflict  assume  these  various  roles. 

It  is  certain  that  your  persistency  was  worthy  of  rew^ard,  either 
in  the  form  of  fees  or  otherwise,  for  my  recollection  is  that  you 
haunted  my  office  daily  during  the  last  session  of  the  Legislature, 
soliciting  further  employment,  which  I  refused  to  give  you. 

I  note  with  much  interest,  your  confession  of  willingness  now  to 
complete  the  cycle  and  act  as  attorney  for  the  corporations  in  these 
matters.  If  your  sense  of  legal  ethics  permits  such  procedure,  I 
certainly  can  see  no  good  reason  w-hy  the  corporations  should  not 
deem  it  to  their  interest  to  ])iit  aside  their  regularly  em])loyed 
counsel  in  favor  of  one  who  has  enjoyed  such  exceptional  opjior- 
tunities  to  become  familiar  with  the  people's  side  of  the  case. 

Yours  trulv, 

W.  S.  JACKSOX, 

Attorney-General. 
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I  attended  the  grand  jury  on  March  :23,  and  at  my  request,  was 
sworn.  The  district  attorney  appeared  in  the  back  of  the  room 
and  stated  to  the  oflFect  that  the  grand  jury  in  the  Supreme  Court 
(the  one  then  conducting  the  Ice  Trust  inquiry)  bad  just  started 
an  inquiry  into  a  rumor  concerning  the  speculation  in  ice  stock 
by  some  employee  or  political  friends  of  mine,  in  which  they  were 
interrupted  by  my  request  to  take  up  the  Ice  Trust  investigation, 
and  that  this  (General  Sessions)  grand  jury  would  lik-e  any  in- 
formation I  had  ui)on  that  subject.  I  stated  that  I  would  will- 
ingly give  all  my  information ;  that  I  had  heard  ol  such  a  rumor, 
and  that  I  had  made  inquiry,  but  could  not  learn  of  any  employee 
of  my  office  having  speculated  in  ice  stock,  and  that  as  to  specula- 
tion by  others,  I  had  no  personal  knowledge,  nor  was  I  concerned. 
I  imagine  that  this  statement  of  mine  was  all  the  testimony  pre- 
sente<l  to,  or  sought  by  the  grand  jury  uiK)n  this  subject,  but  the 
purpose  of  the  district  attorney's  inquiry  was  plainly  to  discredit 
me  before  the  same  grand  jury  that  had  heard  the  testimony  in 
the  Xathan  Yidaver  case.    The  district  attorney  then  retired. 

I  called  the  attention  of  the  grand  jury  to  the  libellous  publi- 
cations in  the  newspapers  the  morning  after  Mr.  White  had  been 
brought  bofore  them,  and  I  told  them  that  I  had  no  idea  that  any 
member  of  their  body  had  violated  his  sworn  duty  in  this  respect. 
I  denied  ever  having  used  any  words  which  could  be  construed 
into  a  request  for  any  part  of  ifr.  White's  fees  for  myself,  or  for 
any  other  person.  I  informed  them  of  about  twenty-two  receivers 
that  necessarily  had  been  appointed  by  the  court  in  actions  I  had 
been  required  by  law  to  commence,  and  asked  that  they  all  be 
brought  before  the  grand  jury  to  ascertain  whether  any  of  them 
had  any  understanding  of  any  division  of  fees  with  me,  or  with 
any  other  person.  I  also  offered  access  to  all  my  private  banking 
and  business  affairs  to  show  whether  I  had  ever  profited  illegally. 

The  jurors  appeared  satisfied  with  my  statements  and  asked  for 
no  corroboration.  Of  course,  there  was  not  the  slightest  evidence 
upon  which  to  base  any  charge  against  me  and  the  jurors  refused 
to  adopt  any  of  the  various  forms  of  '*  presentments,"  eondemna- 
tory  of  or  insinuating  against  my  administration,  as  urged,  I  am 
informed,  by  the  district  attorney. 

But  there  was  a  resolution  for  an  investigation  pending  before 
the  Legislature,  without  any  apparent  justification  and,  to  furnish 
a  pretext  for  this  resolution,  the  engineers  of  the  attempt  to  dis- 
credit me  persuaded  the  grand  jury  that  it  was  their  duty  to  trans- 
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mit  to  tlie  Legislature  all  the  testimony  taken  before  them  upon 
the  subject.    This  was  done. 

The  Saxe  resolution  was  so  ridiculous  that  Senator  Grady 
would  not  support  it,  but  acceded  to  my  request  by  offering  a  digni- 
fied substitute.  Both  resolutions  were  sent  to  the  Senate  Finance 
Committee  where  no  one  thereafter  sought  to  disturb  them. 

Again  I  urged  the  Legislature  to  grant  me  the  opportunity  of 
spreading  before  the  public  the  entire  record  of  my  administra- 
tion^ but  that  honorable  body,  although  politically  opposed  to  me 
by  a  large  majority,  declined  to  investigate  my  office. 

However,  all  this  underhanded  jobbery,  false  outcry  and 
muddying  of  the  water  hardly  could  have  failed  of  its  natural 
and  direct  result  —  the  miscarriage  of  justice  before  the  first 
grand  jury. 

The  Second  Grand  Jury. 

In  the  meantime  I  had  informed  Supreme  Court  Justice  John 
W.  Goff,  that  there  might  be  some  work  for  a  grand  jury  in  the 
ifay  term  of  the  Supreme  Court  and,  on  the  6th  day  of  April, 
1908,  Justice  Goff  ordered  such  a  grand  jury  drawii. 

On  April  21,  1908,  I  was  directed  to  show  cause  why  an  order 
should  not  be  made  allowing  the  American  Ice  Company  a  copy 
of  the  minutes  taken  upon  the  investigation  by  the  grand  jury  out 
of  Mr.  Justice  Cowling's  term.  After  argument,  Mr.  Justice 
Davis  denied  the  application. 

On  May  4,  1908,  I  made  an  application  for  an  order  of  resub- 
mission of  my  charges  against  the  American  Ice  Company  to  Mr. 
Justice  Goff,  who  granted  the  order. 

The  inquiry  before  the  grand  jury  commenced  on  May  6,  1908, 
and  was  completed  on  June  10,  1908,  on  which  day  four  indict- 
ments were  filed  charging  the  American  Ice  Company  with  viola- 
tions of  chapter  690,  Laws  of  1899. 

The  defendant  demurred  to  these  indictments  and  made  motions 
(1)  to  set  aside  the  indictments,  (2)  for  an  inspection  of  the 
minutes  of  the  grand  jury,  and  (3)  for  a  bill  of  particulars. 

These  motions  were  argued  before  Justice  Goff  on  July  22, 
1908,  and  no  decision  has  been  rendered.* 

•  Note:  Demurrers  overruled  and  motion  denied  May  6,  1909.  Trial  moved 
before  Justice  Charles  B.  Wheeler  (designated  from  8th  Dist.  by  Governor)  and 
a  Special  Jury  on  Oct.  18,  1909,  and  conducted  by  Mr.  Osborne  (continued  by 
tty  Buccessor  in  office)  and  Dep.  Atty.-Gen.  Clark,  Trial  concluded  Dec.  10, 
lW9i  and  a  irerdicfe  of  guilty.     Maximum  fine  of  $5,000  imposed. 
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Chronological  Review  of  the  Ice  Trust  Prosecution. 

1907. 
Sept.   21.  Attorney-General  sent   Ice  Trust  evidence  to  district 

attorney  of  New  York  county. 
Dec.     31.  District  attorney  of  N«w  York  county  refused  to  prose- 
cute Ice  Trust. 
1908. 
Feb.     10.  Attorney-General  requested  Governor  to  require  him  to 
displace  the  district  attorney  of  Xew  York  county  in 
Ice  Trust  prosecution. 
11.  Governor  granted  such  request. 

19.  Ice  Trust  investigation  before  first  grand  jury  started. 
27.  Dinner  between  Montgomery,   Gans   and  the  district 
attorney  of  Xew  York  county. 
Mar.      4.  Nathan  Vidaver  arrested. 

10.  Attorney-General  advised  first  grand  jury  to  discon- 

tinue Ice  Trust  investigation. 

11.  First  grand  jury  refused  to  discontinue  their  investi- 

gation. 

16.  First  grand  jury  voted  no  bills  in  Ice  Trust  investiga- 
tion. 

18.  Frank  \Yhite  brought  before  the  same  grand  jury  that 
indicted  Nathan  Yidaver. 

18.  Senator  Saxe  introduced  in  Senate  resolution  providing 

for  investigation  of  Attorney-GeneraFs  office.     Re- 
ferred to  Finance  Committee. 

19.  Attorney-General  requested   Senate  to  investigate   his 

office. 
April       6.  At    Attorney-General's    request,    Justice    John     W. 
Goff  ordered  grand  jury  drawn  for  May  Term, 
Supreme  Court. 
May      4.  Attorney-General  made  application  to  Justice  Goff  for 
resubmission  of  charges  against  Ice  Trust.     Appli- 
cation granted. 
6.  Attorney-General     commenced     investigation     of     Ice 
Trust  before  second  grand  jury. 
June    19.  Second  grand  jury  presented  four  indictments  charg- 
ing the  American  Ice  Company  with  violations  of 
chapter  690  of  the  Laws  of  1899. 
July        6.  Attorney-General    commenced    action    to    annul    the 
American  Ice  Company's  certificate  of  authority  to 
do  business  in  this  State. 
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ACTION  TO  OUST  AMERICAX  ICE  COMPANY  FROM 

STATE 

The  People  of  the  State  of  New  York,  plaintiff,  agrainst  Ameri- 
can Ice  Company,  defendant. 

Believing  that  the  action  commenced  by  my  predecessor,  to  en- 
join the  carrying  out  of  certain  agreements  alleged  to  be  unlawful, 
should  be  enlarged  in  scope,  so  as  to  include  other  unlawful  acts 
and  agreements,  and  so  as  to  effectually  destroy  the  ice  monopoly 
by  annulling  the  Ice  Company's  certificate  of  authority  to  do 
business  in  this  State,  I  succeeded  against  the  opposition  of  the 
American  Ice  Company,  in  obtaining  an  order  discontinuing  the 
former  action,  and  on  July  G,  1908,  I  commenced  a  new  action 
against  this  company  in  the  Supreme  Court,  Xew  York  county, 
which  is  pending.     Judgment  is  demanded  as  follows: 

1.  Perpetually  restraining  the  defendant  from  the  commission 
ami  continuance  of  any  act  in,  towards  and  for  the  consummation 
of  the  contracts,  agreements,  scheme,  arrangement  and  combina- 
tion herein  set  forth  and  from  further  carrying  out  the  provisions 
of  said  agreements  and  contracts,  and  from  the  commission,  within 
this  State,  of  any  such  illegal  act  in  the  future ; 

2.  Perpetually  restraining  the  defendant  from  in  any  manner 
interfering  with  or  preventing  competition  in  the  supply  and  sale 
of  ice  in  Greater  New  York  and  in  the  surrounding  to\^Tis  within 
the  State  of  ISTew  York ; 

3.  That  defendant  has  been  guilty  of  violation  of  section  7  of 
the  Stock  (Corporations  Law,  and  of  chapter  690  of  the  Laws  of 
1899,  of  the  State  of  Xew  York,  as  hereinbefore  set  forth,  and 
has  been  guilty  of  exorcising  its  corporate  rights,  privileges  and 
franchises  in  a  manner  contrary  to  the  public  policy  of  this  State, 
and  has  been  guilty  of  abusing  the  right,  privilege,  franchise  and 
power  heretofore  granted  to  it  to  do  business  in  this  State,  imder 
and  pursuant  to  said  certificate  of  authority  and  the  laws  ap- 
plicable thereto ;  that  said  certificate  of  authority  be  revoked  and 
annulled  and  that  defendant  be  forever  enjoined  from  exercising 
corporate  rights,  privileges  and  franchises  within  this  State  and 
l>e  ousted  from  and  forever  enjoined  from  exercising  its  right, 
privilege,  franchise  and  power  to  do  business  within  this  State 
granted  as  hereinbefore  alleged ; 

4.  For  such  other  and  further  relief  as  may  be  proper  and 
costs. 
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COAL  TRUST  IXVESTIGATIOX. 

In  August,  1908,  I  instituted  a  preliminary  proceeding,  as 
authorized  by  chapter  690  of  the  Laws  of  1899,  known  as  the  anti- 
monopoly  act,  against  the  seven  principal  coal  carrying  railroad 
corporations  and  their  various  subsidiary  eorporationa,  and  in  this 
proceeding,  Edward  Murphy,  Jr.,  of  Troy,  was  appointed  referee- 
General  hearings  were  had  before  the  referee  and  several  of  the 
oflScials  of  the  companies  were  examined,  though  the  process 
servers  experienced  the  utmost  difficulty  in  making  service,  owing 
to  the  absence  of  many  of  the  persons,  whose  testimony  was  de- 
sired, on  vacations  and  for  other  causes.  It  was  my  intention  to 
follow  the  taking  of  the  evidence  of  the  officials  of  the  corporations 
by  hearings  in  various  localities  of  the  State  where  the  reports  of 
the  special  examiners  employed  by  me  disclosed  a  combination  of 
local  coal  dealers. 

Prior  to  the  institution  of  this  proceeding,  I  had  caused  care- 
ful investigation  by  competent  persons  to  be  made  throughout  the 
State  of  the  conditions  and  circumstances  surrounding  the  coal 
trade  and  the  result  as  reported  convinced  me  that  not  only  the  pro- 
ducers, but  in  many  cases  the  dealers,  had  combined  in  violation  of 
the  statute. 

After  this  proceeding  was  started,  it  was  found  that  officers 
of  the  Federal  Government  were  conducting  a  similar  investi- 
gation and  I  desired  to  avail  myself  of  the  facts  brought  to  light 
by  them.  That  investigation  is  not  yet  completed,  and  the  many 
matters  requiring  attention  at  the  close  of  my  term  of  office  inade 
it  necessary  for  me  to  leave  the  further  prosecution  of  this  im- 
portant matter  to  my  successor.  I  believe  this  combination  to 
advance  the  price  of  coal  to  be  one  easily  to  be  established  and  of 
vital  interest  to  every  citizen. 

PROCEEDINGS    AGAINST    TELEGRiVPH    MONOPOLY. 

In  the  Matter  of  the  Petition  of  William  S.  Jackson,  Attorney-General 
of  the  State  of  New  York,  for  an  Order  Directing  Clarence  H. 
Mackey  and  Others  to  Appear  Before  a  Referee  for  Examination, 
Pursuant  to  Chapter  690  of  the  Laws  of  1899. 

The  Western  Union  Telegraph  Company  and  the  Postal  Tele- 
graph and  Cable  Company  for  a  long  time  have  been  engaged  in 
this  State,  apparently  as  competitors,  in  the  business  of  trans- 
mitting messages  by  electric  telegraph.  On  or  about  the  1st  day 
of  January,  1907,  said  companies  simultaneously  published  new 
and  identical  schedules  increasing  their  charges  for  the  transmis- 
sion of  messages  from  the  city  of  Xew  York  to  other  points  in 
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the  State  of  Xew  Yort  and  the  United  States.  I  made  on  inves- 
tigatiom  and  was  <»onTineed  from  the  character  of  tie  published 
tariffs  and  otiier  evidence  secured  that  these  companies,  while 
apparently  acting  as  -competitors,  were  operating  under  an  under- 
standing as  to  the  rate  of  charge  for  the  service  which  they  ren- 
dered and,  in  some  instances,  under  agreements  for  the  division 
of  territory,  or  for  a  division  of  the  proceeds  of  their  joint 
business. 

Believing  that  the  books  and  minutes  of  the  companies  would 
show  conclusively  that  this  was  such  a  combination  as  fell  directly 
within  the  prohibition  of  the  statute,  I  sought  to  examine  the 
officers  of  the  companies  under  the  provisions  of  chapter  690  of 
the  Laws  of  1899,  which  expressly  provides  for  that  method  of 
discovery  and  which  had  been  invoked  successfully  by  me  to 
prevent  the  consummation  of  the  telephone  monopoly. 

On  July  8,  1907,  I  obtained  an  order  from  a  justice  of  the 
Supreme  Court,  Xew  York  countj^,  requiring  the  officers  and 
directors  of  both  companies  to  appear  and  produce  their  books 
before  a  referee.  Before  further  procedure  could  be  had  and  on 
July  12,  1907,  an  order  was  obtained  by  the  company  from 
another  justice  of  that  court  restraining  me  from  proceeding  with 
the  examination  and  requiring  me  to  show  cause  why  the  order 
permitting  the  examination  should  not  be  set  aside. 

The  hearing  upon  the  motion  to  vacate  was  adjourned  until 
July  30th,  1907,  on  which  date  the  motion  was  argued  and 
taken  under  advisement  by  ATr.  Justice  Ileudrick. 

On  the  day  of  ,  1908,  Mr.  Ju^ti<>e  Hen- 

dricks decided  that  the  Anti-Tiust  Act  did  not  apply  to  com- 
panies engaged  in  the  business  of  transmitting  messages  by  elec- 
tric telegraph,  and  that  the  order  appointing  the  referee  should 
be  vacated. 

In  the  Matter  of  the  Application  of  the  Attorney-General  for  Leave 
to  Commence  an  Action  Against  the  Postal  Telegraph  Cable  Com- 
pany. 

In  the  Matter  of  the  Application  of  the  Attorney-General  for  Leave 
to  Commence  an  Action  Against  the  Western  Union  Telegraph 
Company. 

Having  investigated  and  secured  evidence  that  the  Western 
T'nion  Telegraph  Company  and  the  Postal  Tole2:raph  Cable 
Company,  domestic  corporations,  had  combined,  for  the  purpose 
and  with  the  effect  of  creating  a  monopoly  within  this  State  of 
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the  business  of  transmitting  messages  by  electric  telegraph,  and 
that,  exercising  the  power  of  such  monopoly,  they  had  published 
and  put  in  operation  identical  schedules  of  charges,  whereby 
rates  for  the  transmission  of  messages  within  this  State,  and  from 
this  State  to  other  points  in  the  United  States,  had  been  largely 
increased,  I  deemed  it  my  duty  to  commence  actions  against  such 
companies  to  obtain  judgments  vacating  their  charters  and  annul- 
ling their  corporate  lives  upon  the  ground  that  they  had  violated 
provisions  of  law  whereby  they  had  forfeited  their  charters  and 
had  become  liable  to  be  dissolved  by  the  abuse  of  their  corporate 
powers. 

On  the  1st  day  of  October,  1907,  T  presented  petitions  to  the 
Supreme  Court,  ]Jfew  York  county,  pursuant  to  sections  1797- 
1799  of  the  Code  of  Civil  Procedure,  for  leave  to  commence  such 
actions,  and  an  order  was  issued  directing  the  companies  to  show 
cause  why  the  prayers  of  the  petitions  should  not  be  granted.  On 
the  11th  day  of  October,  1907,  argument  upon  the  applications 
was  heard  at  Special  Term,  Part  I,  by  Mr.  Justice  McCall,  who 
reserved  decision. 

On  the  20th  day  of  December,  1907,  Mr.  Justice  McCall 
handed  down  an  opinion  directing  the  entry  of  an  order  denying 
my  application,  upon  the  ground  that  the  combination  complained 
of,  and  the  acts  shown,  did  not  constitute  a  violation  of  the  laws 
of  the  State  of  Xew  York. 

SPECIAL  FRANCHISE  TAX. 

During  the  year  several  hundred  proceedings  were  instituted 
to  review  by  certiorari  the  assessment  of  special  franchises  by  the 
State  Board  of  Tax  Commissioners.  With  the  large  number  of 
such  cases  on  hand  at  the  commencement  of  the  year,  this  mass  of 
litigation  has  been  so  great  as  to  cause  serious  danger  of  the  break- 
ing down  of  the  law. 

I  recommended  to  the  last  Legislature  an  amendment  to  the  Tax 
Law  providing  that  the  tax  must  be  paid  before  certiorari  pro- 
ceedings should  be  available  to  review  the  assessment  and  such  an 
act  was  passed,  but  was  vetoed  by  the  Governor. 

Some  of  the  diflSiculties  that  beset  proceedings  of  this  kind  may 
be  summarized  as  follows : 

(1)  The  fact  that  different  companies  for  the  different  years 
are  before  different  referees,  necessitating  taking  up  a  great  many 
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proceedings  singly,  when  they  might  have  been  taken  up  for  several 
years  and  consolidated,  had  they  been  before  the  same  referee. 

(2)  There  are  no  established  principles  of  law  governing  the 
values  of  special  franchises. 

(3)  The  difficulty  in  securing  the  services  of  experts  for  the 
reason  that  most  of  the  competent  ones  are  in  the  employ  of  the 
corporations  against  which  we  are  proceeding. 

(4)  The  various  kinds  of  experts,  mechanical,  electrical  and 
accountants,  and  experts  on  construction,  depreciation  and 
finance. 

(5)  The  experts  whom  we  secure  must  to  a  great  extent  depend 
on  facts  and  information  given  by  the  companies. 

(G)  The  traction  companies  of  Xew  York  city  have  been 
merged.  Xo  separate  account  of  earnings,  improvements,  repairs 
or  depreciation  for  the  individual  company  has  been  kept. 

(7)  Transfer  system  has  been  in  vogue  necessitating  an  appor- 
tionment of  all  the  different  items  which  go  to  make  up  the  value 
of  a  special  franchise. 

At  the  present  time  the  special  franchise  tax  certiorari  proceed- 
ings pending  against  the  traction  companies  of  Manhattan  and  the 
Bronx  are  brought  against  the  original  companies,  and  the  mergers 
and  consolidations  are  not  recognized.  Each  year  is  a  separate 
proceeding.  There  are  tw^enty-nine  traction  corporations  in  Man- 
hattan and  the  Bronx  making  165  actions  now  pending  before  the 
different  referees. 

The  gas,  electricity  and  electrical  subways  are  made  up  of  eleven 
separate  corporations,  involved  in  fifty  different  actions.  Brook- 
lyn has  eight  corporations  and  forty-four  actions  pending. 

Prior  to  1903,  when  the  United  States  Supreme  Court  held  a 
special  franchise  act  constitutional,  nothing  had  been  done  to  col- 
lect the  taxes. 

Prior  to  January,  1907,  very  little  had  been  done;  about  three 
cases  were  under  way  and  there  had  been  no  definite  plan  of 
procedure  for  conducting  the  proceedings  and  arriving  at  the 
value  of  the  special  franchises. 

The  Jamaica  Water  Company  case,  tried  before  Thomas  L. 
Feitner,  referee,  vras  a  most  favorable  decision  for  the  Tax  Board. 
It  was  approved  at  Special  Term  and  recently  reversed  by  the 
Appellate  Division.  An  appeal  w^ill  be  taken  to  the  Court  of 
Appeals. 

The  Third  Avenue  Railroad  Company  case  (the  largest  single 
line  of  the  New  York  city  system)  has  been  tried.     It  was  sub- 
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mitted  last  J^ntiaiy  to  the  referee,  who  rendered  a  deci^a 
reducing  the  assessment  about  25  per  cent.  The  case  was  sent 
back  by  the  Special  Term  to  the  referee  for  further  testimony, 
and  it  is  now  again  at  Special  Term. 

There  are  bearings  going  cm  continually  before  the  referees  in 
the  other  traction  cases  and  it  has  been  stipulated  in  these  hearings 
that  on  the  final  determination  by  the  Court  of  Appeals  in  the 
Third  Avenue  Railroad  Company  case  the  rate  of  capitaliza- 
tion and  all  other  points  of  law,  that  shall  be  decided  in  that  case, 
will  be  read  into  and  a  basis  of  settlement  formed  for  all  subse- 
quent traction  cases. 

The  Brooklyn  traction  cases  are  all  being  heard  before  the 
referee. 

The  gas  and  electrical  cases  are  being  pushed  with  all  possible 
speed  before  the  referee  ^nth  the  exception  of  the  Brush  Electric 
Company  and  the  Consolidated  Subway  Company  and  the  Jfew 
York  Edison  Company,  who  have  made  substantial  offers  of  settle- 
ment. 

The  Western  Union  Telegraph  cases  for  the  years  1900  to  1907, 
including  all  the  boroughs,  have  been  settled  within  the  past 
month. 

In  the  Xew  York  Central  and  Hudson  River  Railroad  Company 
case  hearings  have  been  had  continuously  for  nearly  two  years 
and  the  railroad  company  has  not  yet  completed   its   evidence. 

There  are  at  present  before  Justice  Fitts  at  Albany,  waiting  for 
decision,  the  Brooklyn,  Queens  County  and  Suburban,  the  Brook- 
lyn Heights  Railroad  Company,  Third  Avenue  Railroad  Company, 
the  Harlem  River  and  Portchester  Railroad  Company  cases. 

The  same  conditions  exist  with  the  Xew  York  Central  &  Hud- 
son River  Railroad  Company.  Its  earnings  are  put  into  one 
total.  It  is  necessary  for  us  to  determine  earnings  of  that  portion 
of  the  tract  of  4.44  niilos  thoy  occupy  as  is  comprised  in  the  streets 
of  the  city.  We  not  only  have  to  find  the  value  of  the  construction 
and  equipment  but  determine  the  earnings  from  each  passenger 
over  that  particular  section  of  the  track.  This  has  to  be  appor- 
tioned in  a  single  trip,  round  trip,  family  ticket,  commutation 
ticket,  school  tickets,  Pullman  car  ticket,  mail,  express  and  milk. 

VCe  have  worked  in  harmony  with  the  corporation  counsel's 
office  and  the  experts  have  been  working  continually  and  as  effect- 
ively as  conditions  will  permit. 

For  more  than  a  year  last  past  there  has  been  an  average  of 
fifteen  hearings  per  week.     During  July,  August  and  September 
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of  this  year  there  was  a  falling  oflF  in  the  number  of  hearings  by 
reason  of  the  absence  of  the  referees,  the  attorneys  and  the  experts. 
We  may  take  into  consideration  the  fact  that  in  some  instances 
an  expert  will  work  for  two  weeks  to  secure  evidence  that  will 
cover  not  more  than  a  page  of  figures. 

The  Attorney-General  has  nothing  to  do  with  the  collection  of 
the  taxes  but  simply  with  the  question  of  the  value  of  the  special 
franchise. 

The  Comptroller  has  the  same  right  to  proceed  to  collect  in  a 
special  franchise  proceeding  as  he  has  to  collect  a  land  tax. 

These  proceedings  are  further  complicated  by  the  fact  that  the 
various  referees  give  opinions  often  at  variance  with  each  other, 
hence  added  difficulties  in  arriving  at  definite  legal  conclusions. 

People  ex  rel.  Interborough  Rapid  Transit  Company  vs.  The  State 
Board  of  Tax  Commissioners. 

The  appeal  to  the  Appellate  Division,  Third  Department,  in  this 
case  resulted  in  an  affirmance  of  the  order  of  the  Special  Term 
where  it  was  held  that  the  relator  was  exempt  from  the  special 
franchise  tax.  The  relator  operates  the  underground  railway  in 
the  city  of  Xew  York.  While  the  statutes,  under  which  that  under- 
ground railroad  was  constructed  and  an  operating  leavse  provided 
for,  present  considerable  doubt  as  to  whether  the  present  operating 
company  is  properly  taxable  under  this  law,  yet  the  amount  in- 
volved is  so  great  that  it  is  believed  proper  that  the  case  be  carried 
to  the  Court  of  Appeals  to  settle  the  question,  and  such  an  appeal 
has  been  laken. 

CRIMINAL  PROCEEDINGS   UNDER  EXECUTIVE   RE- 
QUIREMENT. 

The  most  important  proceeding  of  this  kind  during  the  year  was 
that  conducted  against  the  American  Ice  Company,  which  has  been 
fully  described  in  this  report. 

German.  Bank  Cases. 

As  stated  elsewhere  in  this  report,  various  civil  actions  arising 
out  of  the  failure  of  the  German  Bank  have  been  settled  and  ad- 
justed during  the  year. 

On  January  14,  1908,  a  motion  was  made  by  defendants  to 

change  the  venue  of  the  criminal  prosecutions  theretofore  taken 

against  Arthur  E.  Appleyard  and  Paul  Werner,  who  had  been 

previously  indicted  for  transactions  in  connection  with  that  bank, 
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and  on  February  4,  1908,  the  venue  of  such  actions  was  changed 
to  Allegany  county.  Special  counsel  were  designated  to  conduct 
these  prosecutions,  but  by  reason  of  the  death  of  an  essential  wit- 
ness the  indictments  against  the  two  defendants,  as  well  as  the 
remaining  indictment  against  Georger,  were  dismissed  by  orders 
of  the  Supreme  Court  made  in  June  and  July,  1908. 

Binghamton  Cases. 

The  indictments  found  in  1907  for  criminal  libel  against 
Beardsley  and  Spaulding  and  the  Evening  Herald  Company  of 
Binghamton  remain  undisposed  of.  A  motion  was  made  December 
14,  1908,  to  dismiss  these  indictments,  which  motion  was  denied. 

Offenses  Against  the  Election  Law  in  Clinton  County. 

On  July  7,  1908,  I  received  from  the  Governor  a  requirement 
to  attend  an  extraordinary  term  of  the  Supreme  Court,  appointed 
to  be  held  in  Clinton  county  on  August  3,  1908,  and  to  appear  be- 
fore the  grand  jury  at  that  time  to  prosecute  inquiries  into  any 
violations  of  the  provisions  of  the  Election  Law  that  had  occurred 
in  that  county.  Pursuant  to  that  designation  I  named  Hon. 
Charles  S.  Whitman  of  New  York  as  a  special  deputy  to  take 
charge  of  the  matter,  he  previously  having  been  designated  by  the 
Governor  for  that  purpose.  This  investigation  before  the  grand 
jury  was  conducted  during  the  months  of  July  and  August  and 
resulted  in  the  return  of  indictments  charging  violations  of  the 
Election  Law,  which  are  still  pending. 

Kissena  Park  Investigation. 

In  January,  1908,  I  received  an  executive  requirement  to  take 
charge  of  the  proceedings  before  the  grand  jury  of  Queens  county 
in  relation  to  an  investigation  of  matters  connected  with  Kissena 
Park.  I  designated  Nathan  Vidaver,  Esq.,  as  a  special  deputy 
to  conduct  this  matter  with  the  result  that  indictments 
were  found.  The  grand  jury  also,  on  February  8,  1908,  returned 
a  presentment  to  the  Governor  against  Joseph  Bermel,  president 
of  the  borough  of  Queens,  which  resulted  in  the  resignation  of  that 
officer. 

CEIMES  AGAINST  THE  ELECTION  LAW,  METROPOLI- 
*      TAN  DISTRICT. 

Continued  vigorous  eflFort  has  been  made  to  prosecute  persons 
guilty  of  violations  of  the  Election  Law  in  Greater  New  York.    I 


Digiti 


ized  by  Google 


Report  of  the  Attorney-General.  99 

have  continued  the  policy  of  appointing  as  special  deputies  in 
these  matters  reputable  attorneys  of  all  shades  of  political  belief, 
so  that  there  might  be  no  charge  of  partisan  bias  in  these 
prosecutions.  A  large  number  of  indictments  have  been  returned 
in  both  New  York  and  Kings  counties.  Seventeen  convictions  have 
been  procured  and  one  prior  conviction  reversed  in  the  Court  of 
Appeals.  I  renew  the  recommendations  made  in  my  previous 
report,  so  that  the  Election  Law  may  be  more  fully  enforced  in 
the  metropolitan  district. 

ACTIOXS  UNDER  THE  LABOR  LAW. 

Supreme  Court,  Rockland  County  —  The  People  of  the  State  of 
New  York,  plaintiff,  vs.  Erie  Railroad  Company,  defendant. 

This  is  a  test  action  brought  to  enforce  chapter  627,  Laws  of 
1907,  which  prohibits  the  employment  of  railroad  telegraphers, 
engaged  in  spacing  trains,  more  than  eight  hours  per  day,  and  was 
instituted  to  recover  the  fine  imposed  by  that  statute  for  a  viola- 
tion thereof  at  Sterlington,  Rockland  county,  N".  Y.,  on  November 
1,  1907. 

The  defendant's  answer  alleged  that  the  work  was  conducted  in 
a  healthful,  comfortable  place  and  was  not  arduous  and  that  the 
statute  is  violative  of  the  Constitution  of  this  State  and  of  the 
United  States  in  that  it  discriminates  against  a  particular  class, 
deprives  persons  of  the  right  to  contract,  does  not  afford  equal 
protection  of  the  law,  interferes  with  interstate  commerce,  and  is 
in  contravention  of  the  Federal  nine-hour  law  upon  the  same  sub- 
ject governing  interstate  commerce,  approved  March  4,  1907, 
taking  effect  March  4,  1908. 

The  summons  and  complaint  were  served  January  28,  1908. 
The  trial  was  had  in  June,  1908,  before  Mr.  Justice  Martin 
Keogh,  at  his  chambers  in  Xew  Rochelle.  It  was  submitted,  after 
argument  and  on  briefs  in  September,  and  decided  in  plaintiff's 
favor  in  November.  Judgment  was  entered  for  plaintiff  for 
$235,  fine  and  costs  in  Ro(*kland  county  clerk's  office,  December  3, 
1908. 

Notice  of  appeal  was  served  December  17,  1908,  to  the  Appellate 
Division,  which  appeal  is  still  penJing.  This  action  will  probably 
ultimately  reach  the  United  States  Supreme  Court, 
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New  York,  Ontario  &  Western  Railway  Company  vs.  Williams, 
as  Commissioner,  etc. 

Erie  Railroad  Company  vs.  John  Williams,  as  Commissioner,  etc 

N.  Y.  C.  &  H.  R.  R.  R.  Co.  vs.  Williams,  as  Commissioner,  etc. 

The  Long  Island  Railroad  Company  vs.  Williams,  as  Commis- 
sioner, etc. 

Delaware,  Lackawanna  Railroad  Company  and  Syracuse,  Bing- 
hamton  &  New  York  Railroad  vs.  John  Williams,  as  Commis- 
sioner of  Labor  of  the  State  of  New  York. 

Supreme  Court,  Albany  County — Frank  Sullivan  Smith,  as  receiver 
of  the  Pittsburg,  Shawmut  &  Northern  Railroad  Company,  vs. 
John  Williams,  as  Commissioner  of  Labor  of  the  State  of  New 
York. 

The  Pennsylvania  Railroad  Company  vs.  Williams,  as  Commis- 
sioner, etc. 

The  Northern  Central  Railway  Company  vs.  Williams,  as  Com- 
missioner, etc. 

Lehigh  Valley  Railroad  Company  vs.  John  Williams,  as  Commis- 
sioner of  Labor  of  the  State  of  New  York. 

The  foregoing  nine  actions,  substantially  identical  in  character, 
were  instituted  in  November  and  December,  1908,  to  restrain  the 
defendant,  as  Commissioner  of  Labor,  from  giving  notices  and 
collecting  penalties  and  enforcing  section  4  of  the  Labor  Law  as 
amended  by  chapter  443  of  the  Laws  of  1908,  known  as  the  Semi- 
monthly Pay  Law,  on  the  ground  that  said  law  is  unconstitutional, 
and  violative  of  the  plaintiff's  rights  under  Interstate  Commerce 
Law.  November  9,  1908,  summons  and  complaint  were  served 
on  defendant,  and  on  December  10,  1908,  a  demurrer  was  served 
and  the  actions  are  pending. 

FOREST  PRESERVE. 
The  People  vs.  Santa  Clara  Lumber  Company. 

Details  of  this  action  were  in  my  report  of  last  year,  under  the 
heading  "  Constitutional  Powers  of  the  Attorney-General." 

Briefly,  the  action  was  brought  by  special  counsel  appointed 
by  the  Forest,  Fish  and  Game  Commission,  in  1904,  to  recover 
$8,350,  the  value  of  835  trees,  cut  down  and  taken  from  lands 
of  the  State  in  the  Forest  Preserve.  The  defendant  admitted  the 
cutting  of  the  trees  but  denied  the  ownership  of  the  lands  by  the 
State,  and  set  up  title  thereto  in  a  third  person,  by  whose  per- 
mission the  defendant  alleged  it  cut  and  removed  the  trees.  A 
stipulation  was  made  by  the  Forest,  Fish  and  Game  Commis- 
sioner and  the  defendant,  by  virtue  of  which  the  complaint  was 
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dismissed  upon  its  merits,  and  a  judgment  enlerod  on  December  4, 
1004,  declaring  the  State  had  no  title  to  the  lands  in  question, 
but  that  the  title  was  in  the  present  holder  thereof,  one  ileigs. 
The  lands  consisted  of  583%  acres,  and  the  title  of  the  State  was 
by  that  judgment  cancelled  of  record. 

The  Attorney-General's  office  contained  no  record  of  this  action, 
but  learning  of  the  same  incidentally,  I  made  a  motion  to  vacate 
the  judgment  and  to  have  the  Attorney-General  substituted  as 
the  attorney  for  the  plaintiffs  in  the  action  and  to  striVe  out  t^ic 
defendant's  answer  and  for  judgment  in  favor  of'the  J^l^filtiflF"xipon 
the  pleadings.  The  motion  was  heat'd'  be'fore  Mt:  *J^ustice  Van 
Kirk  who,  although  dpiiying'fhe  constitutional  right  of  the  Attor- 
ney-General to  be  substituted  in  place  of  the  special  counsel 
employed  by  the  Forest,  Fish  and  Game  Commission,  vacated 
the  judgment  and  set  aside  all  proceedings  had  after  the  service 
of  the  answer. 

The  result  of  Judge  Van  Kirk's  decision  is  to  restore  these 
lands  to  the  State  and  to  fix  the  right  of  the  State  to  recover  the 
sum  of  $8,350,  the  amount  claimed  as  the  value  of  the  trees  which 
the  defendant  admits  it  cut  and  removed  from  these  lands.  I 
took  an  appeal  from  that  part  of  the  order  which  denied  the 
Attorney-General's  right  to  be  substituted,  and  the  defendant  ap- 
pealed from  that  part  of  the  order  vacating  the  judgment,  both 
of  which  appeals  are  now  pending  in  the  Appellate  Division, 
Third  Department. 

I  respectfully  renew  my  suggestion  of  last  year  that  a  legislative 
committee  investigate  the  despoilment  of  the  forest  preserve. 

AGRICULTURAL  LAW. 

The  total  number  of  violations  of  the  Agricultural  and 
Pure  Food  Laws  referred  to  this  office  by  the  Agricul- 
tural Department  during  1908  has  been 831 

Some  of  these  violations  were  against  the  same  parties 
and  were  joined  in  one  complaint,  making  the  total  num- 
ber of  cases  brought  by  the  State G98 

The  State  has  been  successful  by  settlement  or  judgment 

in " 513 

Cases   discontinued    by    reason    of    insufficient    evidence, 

death  of  defendant,  judicial  decisions,  etc 101 

Judgments  were  rendered  against  the  j^eoj^e  in 18 
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COURT  OF  CLAIMS. 

During  the  year  1908,  twelve  sessions  of  the  court  were  hold. 
There  was  a  total  of  394  claims  disposed  of.  Of  this  number  332 
were  for  damages  on  account  of  leakage,  overflow,  personal  in- 
juries and  permanent  appropriations  in  connection  with  the  canal. 
The  amount  claimed  was  $296,249  and  the  judgments  in  these 
claims  amounted  to  $36,465.  The  remaining  sixty-two  claims 
j^^je  brought  on  account  of  the  construction  of  the  Barge  Canal, 
'thc^tbfelfi^6fiiit  claimed  being  $529,196.  During  the  year  1908, 
281  claim^««reye:fi}e3,:;imaunting  to  $8,199,750.  One  hundred 
and  forty-six  of  thes&  "claims  grew  out  cf  the  construction  of  the 
Barge  Canal.  ^     .  • « .  •     ..• 

There  are  now  pending  before  this  court  approximately  2,500 
claims,  and  it  is  fair  to  assume  that  during  the  year  1909  the 
claims  filed  will  be  far  in  excess  of  those  filed  during  the  year 
1908.  The  stated  sessions  of  the  court  were  unusually  prolonged 
on  account  of  the  large  number  of  permanent  appropriation  cases 
arising  out  of  the  new  canal  improvement  and  wherein  the  State 
was  unable  to  reach  settlements  out  of  court,  or  to  concede  any 
liability.  The  failure  was  due  to  two  principal  causes.  It  is  now 
so  long,  relatively,  since  the  State  has  disturbed  the  users  of  the 
waters  of  the  canals  or  of  the  larger  rivers  for  power  purposes, 
that  lapse  of  time  has  been  treated  as  a  foundation  for  asserting 
vested  rights  and  privileges.  The  long  failure  of  the  State  to 
resist  aggressively  the  pretensions  of  riparian  owners  situate  along 
navigable  streams,  in  selling  and  buying  the  beds  between  them- 
selves, had  led  to  like  results.  Since  the  new  canals  closely  follow 
such  channels,  the  new  work  has  provoked  general  dispute  as  to 
the  State's  right  in  such  waters.  If  the  claims  of  the  riparian 
owners  should  be  conceded  in  principle,  it  would  be  diSicult  to 
foresee  the  limit  of  expense  to  the  State  which  would  follow.  This 
office  has  taken  a  determined  stand  on  the  side  of  the  State's  in- 
terests, believing  that  in  so  doing  it  would  be  ultimately  vindi- 
cated by  the  courts. 

A  second  reason  for  the  congestion  of  the  calendars  is  that  the 
prosecution  of  most  of  the  new  appropriation  claims  has  fallen 
into  the  hands  of  a  private  corporation  which  has  organized  its 
business  to  cover  the  entire  State,  and  through  its  solicitors  enters 
into  contracts  with  property  owners  to  prosecute  their  claims  for 
damages.  To  secure  such  business  from  strangers,  solicitors  make 
extravagant  representations  as  to  the  amount  of  damages  which 
may  be  collected  from  the  State.    Property  owners  are  thus  lead  to 
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refuse  reasonable  propositions  for  settlement  made  in  behalf  of 
the  State,  and  the  corporation  is  estopped  by  its  own  representa- 
tions to  advise  settlements.  Such  claims  are  forced  into  court  and 
actual  trials  as  to  the  amount  of  damages  necessitated.  The  judges 
of  the  court  must  visit  and  inspect  every  parcel  of  land  involved, 
no  matter  how  small  or  widely  scattered.  I  doubt,  however,  if 
the  State's  treasury  has  ultimately  suffered  on  account  of  the 
amount  recovered  in  any  such  case. 

Many  other  abuses  incidentally  result  from  this  attempt  by  a 
private  corporation  to  practice  law.  (And  which  would  not  arise 
in  the  case  of  an  attorney  bound  to  the  interest  of  a  client  with 
whom  he  is  personally  acquainted.  Friendly  settlements  in  a 
majority  of  such  cases  would  be  expected.)  I  strongly  recommend 
legislation  by  which  attempts  to  practice  law  by  corporations  may 
be  effectively  prohibited. 

The  recent  broadening  of  the  jurisdiction  of  the  Court  of 
Claims  will  lead  to  the  filing  of  many  claims  outside  those  arising 
from  the  canals.  Claims  arising  out  of  contract  by  other  State 
departments,  such  as  good  roads  construction  and  involving  large 
damages,  have  already  been  filed.  Provision  for  adequate  in- 
vestigation of  canal  claims  and  for  securing  testimony  should  be 
afforded  this  office  through  investigators  permanently  employed 
so  as  to  be  familiar  with  the  duties  required.  Since  the  establish- 
ment of  the  Board  of  Claims  in  1882,  there  has  been  but  one 
deputy  and  an  assistant  available  for  conducting  trials  of  claims 
and  arguing  appeals  for  that  court.  The  calendar  of  the  Court 
of  Claims  for  the  last  term  of  1908,  for  the  vicinity  of  Albany 
alone  contained  ninety  cases  involving  approximately  $1,100,000. 
That  one  deputy  is  unable  to  prepare  for  trial  and  to  try  the 
present  volume  of  claims  needs  no  argument  to  demonstrate.  If 
the  Legislature  shall  fail  to  increase  the  force  available  for  this 
work,  either  the  State's  interests  must  be  sacrificed  in  the  conduct 
of  trials  or  justice  must  be  denied  to  claimants  through  the  law's 
delay.  Within  two  or  three  years  to  come  it  is  likely  that  the 
volume  of  claims  will  be  still  further  increased. 

After  judgments  are  rendered  in  appropriation  cases  it  is  im- 
possible at  the  present  time  to  make  prompt  adjustments,  because 
of  the  inadequacy  of  the  force  of  this  office  to  pass  upon  titles  to 
lands  involved.  I  recommend  that  an  adequate  and  permanent 
force  of  title  examiners  be  provided  within  the  department.  The 
assistance  rendered  in  the  preparation  of  canal  cases  by  the  Su- 
perintendent of  Public  Works  has  been  effectivQ. 
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The  Claim  of  the  Fulton  Light,  Heat  and  Power  Company. 

This  claim  was  filed  in  February,  IDOS,  on  aeeount  of  the  ser- 
vice of  appropriation  notices  covering  certain  lands  and  structures 
at  Fulton,  on  the  Oswego  river.  The  notices  covered  water  and 
riparian  rights  and  lands  under  the  waters  of  the  river.  The 
company  demanded  $3,428,028.10  damages.  This  was  practically 
the  iirst  case  of  its  class  to  be  filed  on  account  of  the  new  improve- 
ment. The  nature  and  amount  of  the  claim  were  a  challenge  to 
the  State  and  this  office  took  it  up.  Foreseeing  that  the  case  must 
be  taken  by  either  side  to  the  ai)pellate  courts,  the  office  imme- 
diately prepared  for  an  early  trial,  asking  the  court  to  designate 
a  special  term  in  June  last  for  a  hearing,  which  request  was 
granted.  By  consent  of  both  parties,  proof  ])y  each  as  to  title  and 
the  State's  liability  were  first  submitted,  that  part  of  the  trial 
occupying  several  days.  The  court  was  put  in  possession  of  the 
history  of  the  canal  development  and  of  the  State's  relation  to 
navigation  and  navigable  rivers. 

The  legislative  treatment  of  this  subject  indicates  that  the 
State  attempted  to  fully  protect  the  public  property  in  the  canals 
and  navigable  waters  and  to  j)rovide  that  the  private  use  of  such 
water  should  be  subject  at  all  times  to  the  public  use.  It  would 
seem  that  nothing  more  could  have  Ixm'U  done,  unless  it  were  to 
police  the  public  rivers,  as  the  canals  are  j)oliced,  and  forcibly 
prevent  any  private  use  of  the  water,  ilany  opportunities,  how- 
ev'er,  have  been  lost  in  the  past  for  a  more  vigorous  assertion  before 
the  courts  of  the  public  right,  and  a  uuiss  of  conflicting  decisions 
have  accumulated.  The  jiosition  of  the  higher  courts,  however, 
has  not  been  adverse  to  the  public  projirietorsliij)  in  cases  where  the 
State  itself  has  been  before  the  courts.  If  the  State  has  lost  its 
title  to  these  waters  and  its  right  to  improve  the  navigation  of  the 
larger  rivers  and  streams  without  paying  tribute  as  for  a  privilege, 
that  situation  should  not  be  acknowledged,  until  the  highest  court 
shall  have  so  declared. 

Many  other  claims  like  that  at  Fulton  arise  at  many  other  points 
where  similar  situations  exist.  At  the  >^'ovember  term  of  the 
Court  of  Claims  a  motion  by  the  State  to  dismiss  the  claim  was 
denied  with  the  opinion,  holding  that  the  claimants  have  certain 
rights  on  account  of  which  th(\y  are  entitled  to  recover,  based  upon 
upland  patents  construed  to  carry  to  the  center  of  the  stream, 
as  well  as  upon  prescripticm  or  adverse?  possession  as  against  the 
State.    In  view  of  the  facts  that  original  patentees  never  paid  for 
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any  water  or  lands  under  water,  that  the  power  which  has  been 
used  at  those  points  for  some  eighty  years  was  developed  by  dams 
hiiilt  exclusively  at  public  expense,  the  users  never  having  paid  a 
penny  for  such  use,  and  that  the  river  is  now  desired  to  be  used 
by  the  State  only  for  public  benefit,  the  State's  justification  in 
resisting  this  elaiui  is  plain.  In  the  position  taken  by  this  depart- 
ment upon  this  subject  the  State  Engineer  and  Surveyor 
and  the  Superintendent  of  Public  Works  have  cordially  concurred 
and  have  rendered  most  valuable  assistance  in  the  defense  of  the 
claim.  The  case  is  now  proceeding  to  an  inquiry  as  to  the  amount 
of  damages,  and  no  appeal  can  be  taken  until  the  final  judgment 
shall  be  rendered. 

Ostrandcr  vs.  The  State. 

This  case  went  to  the  Court  of  Appeals  on  appeal  by  both 
parties.  AVhile  the  State's  attempt  to  cast  upcm  claimants  a  greater 
burden  of  proof,  where  floods  occur  along  the  canals  after  heavy 
storms,  failed,  yet  the  State  vindicated  its  position  that,  where 
sndi  storms  do  occur,  the  Court  of  Claims  has  the  right  to  relieve 
the  State  from  so  much  of  the  total  injury  caused  by  water  as 
naturally  would  have  occurred  had  the  State's  canals  not  con- . 
tributed  to  increase  the  injury  naturally  to  follow  from  storms. 

City  of  Buffalo  vs.  The  State. 

This  case  involved  the  liability  of  the  State  for  the  payment 
of  assessments  upon  State  property  levied  on  account  of  local 
improvements  where  no  notice  of  the  levying  of  the  tax  was  served, 
as  required  by  statute,  and  where  the  State  Comptroller  was  given 
power  to  audit  any  claims  on  account  of  such  assessments.  The 
State  succeeded  in  the  Court  of  Appeals  as  it  did  in  the  lower 
courts. 

Northern  Wood  Creek  Cases. 

The  course  of  the  Cham])lain  Canal  follows  closely  the  natural 
channel  of  Wood  Creek.  The  appropriation  of  strips  along  the 
creek  for  the  widening  of  its  channel  has  resulted  in  claims  by 
land  owners,  who  take  the  position  that  the  creek  and  its  waters 
are  private  property.  The  consequential  damages  which  would 
follow  if  that  contention  were  sound,  would  be  very  large,  since 
in  several  cases  railroad  bridges,  which  have  been  or  must  be 
removed,  have  been  constructed  across  the  channel  of  the  creek  in 
order  to  reach  quarries  or  other  business  sites.     This  office,  in 
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defense  of  these  claims,  showed  that  the  channel  of  the  creek  from 
Lake  Champlain  southerly  to  the  town,  of  Kingsbury  was  reserved 
to  the  people  by  Crown  grants  made  under  Colonial  Governors. 
It  is  believed  that  this  defense  will  be  successful  and  the  ownership 
of  the  State  in  this  creek  and  its  bed  and  waters  established. 

Jurisdiction, 

The  case  of  Oliver  A.  Quayle  vs.  State,  recently  decided  by  the 
Court  of  Appeals,  192  N.  Y.  47,  is  important  in  that  it  determines 
the  jurisdiction  of  the  Court  of  Claims  and  lays  down  the  principle 
that  under  the  Code  of  Civil  Procedure  as  it  stood  when  the  case 
arose,  the  Court  of  Claims  had  no  jurisdiction  to  pass  upon  a  claim 
which  was  submitted  by  law  to  any  other  officer  or  tribunal  for 
audit.  In  this  case  the  claim  \vas  for  a  balance  alleged  to  be  due 
on  a  contract  for  printing.  The  claim  had  been  submitted  to  the 
State  Comptroller  and  a  part  thereof  had  been  rejected.  It  was 
thereafter  presented  to  the  Court  of  Claims  where  the  question 
was  raised  that  the  Court  of  Claims  had  no  jurisdiction  to  hear 
it.  After  consideration  the  Court  of  Claims  decided  that  it  was 
without  jurisdiction  to  hear  this  portion  of  the  claim  submitted 
to  it  on  the  ground  that  it  was  submitted  by  law  to  another  officer 
for  audit  and  this  position  was  sustained  by  the  Court  of  Appeals. 

BARGE  CANAL  AND  LAND  MATTERS. 

As  legal  adviser  of  the  Canal  Board  and  of  the  Commissioners 
of  the  Land  Office,  the  duties  of  the  Attorney-General  in  land 
matters  have  been  largely  increased  during  the  last  year,  owing  to 
the  progress  of  the  w^ork  of  the  Barge  Canal.  One  thousand  and 
fifty-five  parcels  of  land  have  now  been  appropriated  by  the  use 
of  the  new  canal,  the  greater  part  of  which  appropriation  of  land 
having  been  made  during  the  present  year.  The  titles  to  each 
of  these  parcels  require  careful  examination,  before  the  Attorney- 
General  can  safely  approve  of  the  claimant's  titles  and  the  owners 
can  be  compensated  for  lands  taken.  No  additional  appropriation 
of  money  has  been  made  by  the  Legislature  for  this  greatly  in- 
creased work. 

I  have  during  the  year  past,  however,  examined  360  of  these 
Barge  Canal  titles  besides  fifty-one  titles  to  lands  acquired  by  the 
State  for  its  various  institutions.  I  have  also  examined  during 
the  year  sixty-one  land  office  matters,  many  for  grants  of  land 
under  water  referred  to  the  standing  committee  on  the  hearing  of 
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remonstrances,  of  which  the  Attorney-General  is  chairman.  I 
have  been  served  with  162  surrogate's  citations  in  the  estates  of 
decedents  dying  without  known  heirs  and  have  carefully  investi- 
gated the  proceedings  of  each  case  before  the  surrogates. 

I  have  also  represented  the  people  in  twenty-nine  partition 
actions  and  in  147  foreclosure  cases,  brought  to  cut  off  the  State's 
supposed  interests  by  escheat,  lien  or  under  the  Transfer  Tax  Law. 

RECEIVERSHIPS,  OTHER  THAN  BANKING. 

The  People  of  the  State  of  New  York  vs.  the  Mutual  Reserve  Life 
Insurance  Company. 

Some  weeks  prior  to  the  31st  day  of  January,  1908,  a  report 
was  made  to  me  by  the  Superintendent  of  Insurance,  who  trans- 
mitted therewith  a  report  of  the  examiners  of  his  department  into 
the  assets  and  affairs  of  the  Mutual  Reserve  Life  Insurance  Com- 
pany. This  report  and  examination  showed  that  the  company 
was  insolvent  in  law  and  unable  to  meet  its  obligations  as  they 
matured,  and  that  the  assets  of  such  company  had  fallen  below 
the  legal  requirements.  After  an  extended  examination  into  the 
affairs  of  the  company,  made  by  my  office,  and  being  satisfied  that 
the  said  corporation  was  insolvent  in  law  and  that  its  assets  did 
not  meet  the  requirements  of  law,  on  the  31st  day  of  January, 
1908,  I  commenced  an  action  in  the  Supreme  Court  of  the  State 
of  New  York,  for  the  dissolution  of  said  corporation,  and  on 
February  19,  1908,  Joseph  J.  O^Donohue  and  Joseph  P.  Day 
were  duly  appointed  temporary  receivers  of  the  defendant  in  said 
action,  and  on  the  26th  day  of  March  following,  their  receiver- 
ship was,  by  an  order  of  the  Si)ecial  Term  of  the  Supreme  Court, 
made  permanent. 

Immediately  prior  to  the  commencement  of  this  action,  receivers 
were  appointed  by  the  Federal  cotirt,  and  at  the  time  of  the  com- 
mencement of  the  action,  such  Federal  receivers  were  in  possession 
of  the  assets  of  the  defendant. 

On  April  10, 1908,  I  made  a  motion  in  the  United  States  Circuit 
Court  before  Hon.  Judge  Ward,  circuit  judge,  presiding,  to  com- 
pel the  Federal  receivers  to  turn  over  and  account  to  the  receivers 
appointed  by  the  Supreme  Court  of  the  State  of  New  York,  and 
on  the  same  day  the  receivers  theretofore  appointed  by  the  Federal 
court  made  a  motion  to  have  the  State  Superintendent  of  Banks 
surrender  to  the  Federal  receivers  all  securities  held  by  him  or  in 
his  department  to  them.    My  motion  was  denied  and  the  motion 
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of  the  receivers  of  the  Federal  court  was  granted,  from  both  of 
which  orders  I  immediately  appealed,  and  such  appeals  are  now 
pending. 

Judgment  was  afterward  obtained  in  the  action  brought  by  me, 
dissolving  the  corporation  and  annulling  its  existence. 

The  People  of  the  State  of  New  York  vs.  Excelsior  Fire  Insur- 
ance Company. 

In  November,  1007,  the  Superintendent  of  Insurance  of  the 
State  of  Xew  York  brought  to  my  attention,  certain  facts  concern- 
ing the  organization  of  the  Excelsior  Fire  Insurance  Company  and 
the  conduct  of  its  business,  and  requested  me  to  bring  an  action  to 
annul  its  charter  and  for  the  appointment  of  a  receiver.     It  ap- 
peared from  the  examination  made  by  the  Superintendent  of  In- 
surance into  the  affairs  of  this  corporation  that  there  was  reason 
to  believe  that  its  capital  stock  had  not  been  paid  in  cash  and  in 
good  faith  as  provided  by  the  statute.     I  therefore  commenced  an 
action  in  November,  1907,  and  procured  the  appointment  of  a 
temporary  receiver,  together  with  an  order  to  show  cause  why  the 
receivership  should  not  be  made  permanent,  which  was  returnable 
at  the  Ulster  Special  Term,  December,  1907.    Pending  the  return 
of  this  order,  the  defendant  began  proceedings  for  the  voluntary 
dissolution  of.  the  corporation  under  the  statute  and  made  a  motion 
at  Special  Term  in  New  York  county  to  set  aside  the  appointment 
of  the  temporary  receiver  and  for  other  relief.     This  motion  was 
denied  and  upon  the  return  of  my  order  to  show  cause  why  the 
receivership  should  not  be  made  permanent,  it  having  been  made 
to  appear  to  my  satisfaction  that  the  defendant  corporation  would 
immediately  liquidate  its  affairs,  I  consented  to  an  order  being 
entered   that    as   soon    as    the   defendant   should    furnish    to    me 
and  to  the  satisfaction  of  the  c^urt,  evidence  that  its  entire  in- 
debtedness had  been  paid,  then  the  order  appointing  the  temporary 
receiver  should  be.  vacated  and  a  decree  entered  in  the  action  dis- 
solving the  corporation,  and  an  order  so  providing  was  entered. 
I  am  informed  that  liquidation  is  progressing,  but  a  final  decree 
has  not  yet  been  entered  in  the  action. 

Generally. 

It  has  been  the  earnest  endeavor  of  this  department  to  terminate 
all  receivership  proceedings  which  have  been  pending  for  more 
than  eighteen  months,  whenever  such  a  result  has  been  practicable 
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or  would  inure  to  the  benefit  of  the  various  estates.  While  efforts 
in  this  regard  have  not  been  successful  in  all  cases,  several  long 
standing  receiverships  have  been  closed  and  substantial  results 
have  been  achieved. 

INSURAXCE. 

The  People  of  the  State  of  New  York  vs.  The  Equitable  Life 
Assurance  Society  of  the  United  States  and  Others  (134 
App..  Div.  714). 

The  Appellate  Division  of  the  First  Department  reversed 
the  judgment  of  the  Special  Term  overruling  demurrers  to  the 
complaint  and  sustained  the  demurrer  to  the  complaint  in 
this  action.  The  action  was  brought  against  forty-nine 
directors  of  the  society,  the  society  itself  being  made  a 
party-defendant,  to  recover  from  the  directors  for  the 
benefit  of  the  society  and  its  policyholders  certain  sums 
of  money  for  a  large  number  of  acts  of  waste  which  were  set  forth 
in  the  amended  complaint  of  the  plaintiff.  The  defendants  de- 
murred to  the  amended  complaint  on  the  ground  that  it  was  an 
improper  joinder  of  causes  of  action.  The  contention  of  the 
Attorney-General  was  that  the  complaint,  although  alleging  a  large 
number  of  specific  acts  of  waste,  stated  but  a  single  cause  of  action. 
The  Special  Term  adopted  this  view,  but  its  decision  was  reversed 
by  the  Appellate  Division,  which  sustained  the  demurrers  and 
gave  the  plaintiff  leave  to  sever  the  causes  of  action  alleged  in  the 
complaint  or  to  amend  the  same.  An  application  was  thereafter 
made  to  the  court  at  Special  Term  for  an  order  directing  the  sever- 
ance of  the  causes  of  action  stated  in  the  complaint,  and  the  de- 
cisirm  on  this  api)lication  is  still  j)endiug. 

Lemuel  G.  Burr  vs.  Otto  Kelsey,  individually,  and  as  Superintend- 
ent of  Insurance  of  the  State  of  New  York. 

This  action  was  begun  by  plaintiff  to  restrain  the  defendant 
from  continuing  the  investigation  of  certain  charges  preferred 
against  plaintiff  and  to  restrain  the  Superintendent  of  Insurance 
from  revoking  or  cancelling  the  certificate  of  authority  issued  to 
plaintiff  by  the  Superintendeut  of  Insurance.  Application  was 
made  by  plaintiff  for  a  preliminary  injunction  herein  pending  the 
action.  This  action  involves  the  right  of  the  Superintendent  of 
Insurance  to  revoke  a  certificate  of  authority  issued  to  him  pur- 
suant to  sections  60  and  91  of  the  Insurance  Law  and  involves 
the  constitutionality  of  these  sections  of  the  Insurance  Law.    The 
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application  was  argued  by  the  Attorney-General  before  Belts,  J., 
on  September  19,  1908,  and  remains  undecided.  Defendant's  time 
to  demur  or  answer  has  been  extended  from  time  to  time  pending 
the  decision  of  the  application  for  a  preliminary  injunction. 

The  People  ex  rel.  Lemuel  G.  Burr  vs.  Otto  Kelsey,  as  Superin- 
tendent of  Insurance  of  the  State  of  New  York,  and  Wilbur 
H.  Pierson. 

Proceeding  to  restrain  by  writ  of  prohibition  defendant  Kelsey 
from  hearing  charges  on  revocation  of  license  preferred  against 
relator  by  the  defendant,  Pierson,  for  violation  of  section  60  of 
the  Insurance  Law.  The  Attorney-General  appeared  specially 
and  objected  to  the  jurisdiction  of  the  court  and  contended  that 
defendant  Kelsey  in  proceeding  with  the  hearing  was  acting  within 
the  authority  of  the  Insurance  Law  and  that  in  revoking  relator's 
license  the  Superintendent  of  Insurance  was  acting  in  an  adminis- 
trative capacity  and  that  the  writ  of  prohibition  does  not  lie  to 
prevent  such  a  revocation.  The  writ  of  prohibition  was  denied  on 
these  gi-ounds.  From  the  order  denying  the  writ  of  prohibition 
relator  appealed  to  the  Appellate  Division,  First  Department. 
This  appeal  has  been  noticed  for  argument  but  has  not  been 
argued. 

CIVIL  SERVICE  LAW. 

The  Court  of  Appeals,  by  its  decision  handed  down  December 
15,  1908,  in  the  Matter  of  the  Application  of  Michael  J.  Flaherty 
vs.  Charles  F.  Milliken,  et  ah,  comprising  the  Civil  Service  Com- 
mission of  the  State  of  Xew  York,  holds  that  the  position  of  assist- 
ant deputy  sheriff,  jail  keeper,  and  matron  in  the  sheriff's  office  in 
the  County  of  Kings,  are  not  properly  placed  in  the  competitive 
class  under  the  Civil  Service  Law,  inasmuch  as  the  sheriff  is  liable 
for  the  escape  of  civil  prisoners  as  well  as  criminals.  This  de- 
cision settled  a  question  which  had  long  been  in  litigation  and 
which  was  also  involved  in  the  case  of  People  ex  rel.  Peter  B. 
Scanlon  vs.  The  Civil  Service  Commission. 

Supreme  Court,  Rensselaer  County — C.  Fred  Luquer  vs.  Frederick 
C.  Stevens,  as  Superintendent  of  Public  Works. 

This  action  was  brought  against  the  Superintendent  of  Public 
Works  to  recover  damages  for  alleged  violation  of  sections  20  and 
21  of  the  Civil  Service  Law  in  refusing  to  reinstate  the  plaintiff, 
an  honorably  discharged  fireman,   to  a  pogitiou  from  which  he 
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had  been  discharged  by  the  defendant.  A  demurrer  was  served 
August  27,  1908,  and  sustained,  thus  disposing  of  the  proposition 
that  a  public  officer  is  liable  in  damages  for  a  violation  of  those 
sections  of  the  statute. 

TAX  LAW. 

The  question  as  to  whether  or  not  a  stock  dividend  is  a  dividend 
within  the  meaning  of  section  182  of  the  Tax  Law,  was  argued 
before  the  Appellate  Division  of  the  Third  Department  at  the 
Xovember  term,  1908,  in  the  case  of  the  People  ex  rel.  Pullman 
Company  vs.  Martin  II.  Glynn,  as  Comptroller.  The  Pullman 
Company  had  declared  a  stock  dividend  amounting  to  $36,000,000 
and  it  was  contended  by  the  Attorney-General  that  this  dividend 
was  taxable.  The  company  claimed  that  it  was  not  taxable  be- 
cause it  was  not  a  dividend  within  the  meaning  of  the  statute,  in- 
asmuch as  nothing  was  conveyed  to  the  stockholders  by  its  declara- 
tion. The  question  is  a  new  one  in  the  courts  of  this  State  and 
is  one  of  great  importance  owing  to  the  large  amount  of  property 
which  will  escape  taxation  if  the  court  holds  that  this  form  of 
dividend  is  not  a  dividend  within  section  182  of  the  Tax  Law. 
A  decision  will  doubtless  be  handed  down  in  this  case  at  the  Janu- 
ary term,  1900. 

In  the  case  of  the  People  ex  rel.  Manhattan  Silk  Company  vs. 
Xathan  L.  Miller,  as  Comptroller  (125  App.  Div.  296),  the  Appel- 
late Division  of  the  Third  Department  held  that  a  foreign  corpo- 
ration acting  as  a  holding  corporation  for  constituent  companies 
and  also  acting  as  a  purchasing  agent  to  such  companies  was  taxable 
under  section  182  of  the  Tax  Law.  The  contention  of  the  com- 
pany in  this  case  was  that  inasmuch  as  they  receive  no  compensa- 
tion for  acting  as  agent  of  the  constituent  companies  and  did  no 
other  business,  they  Avere  not  taxable  under  the  statute.  The  court 
holds,  however,  that  although  the  holding  company  received  no 
profit  directly  while  acting  as  agent,  it  does  receive  a  profit  indi- 
rectly through  the  declaration  of  the  dividends  by  the  constituent 
companies  of  whose  stock  it  is  the  owner,  and  that  therefore,  it  is 
doing  business  within  the  meaning  of  section  182  of  the  Tax  Law 
and  taxable. 

STOCK  TRATfSFER  LAW. 

The  Court  of  Appeals,  at  the  November,  1908,  term,  in  the 
case  of  the  People  of  the  State  of  Xew  York  v.  Duffy-Mclnnemy 
Company  (195  N.  Y.),  held  that  the  original  issue  of  stock  to  sub- 
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i 
scribers  is  not  taxable  under  chapter  245  of  the  Laws  of  1^05,  | 

known  as  the  Stock  Transfer  Tax  Law.     This  question  was  sub-  | 

raitted  to  the  Appellate  Division  on  an  agreed  statement  of  facts  by 
the  Attorney-General  and  the  Duffy-McTnnerny  Company.  The 
Attorney-General  claimed  that  the  issue  of  stock  by  a  corporation 
to  its  subscribers  was  a  sale  or  delivery  within  the  law.  The  Appel- 
late Division  (122  App.  Div.  330),  held  that  such  issue  was  not 
taxable  within  the  act,  and  the  Court  of  Appeals  affirmed  the 
judgment. 

In  the  case  of  the  People  ex  rel.  Ferguson  vs.  Eeardon  (124 
App.  Div.  818),  the  Appellate  Division  of  the  First  Department 
held  unconstitutional  a  portion  of  chapter  241  of  the  Laws  of 
1905,  as  amended,  being  so  much  of  section  321  of  the  Tax  Law, 
as  made  it  a  misdemeanor  for  any  person,  corporation  or  associ«a- 
tion  to  refuse  to  permit  the  comptroller  or  his  representative  to 
inspect  books,  records,  and  memoranda  of  sales  of  stock.  The 
court  held  that  the  provision  in  question  was  a  violation  of  section 
8  of  article  I  of  the  Constitution  of  the  State  of  New  York,  pro- 
viding that  "  no  person  shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself."  The  provision  declared  uncon- 
stitutional was  enacted  to  enable  the  Comptroller  to  ascertain 
whether  or  not  the  law  was  complied  with  and  to  assist  him  in 
ascertaining  whether  stamps  had  been  affixed  in  all  sales  of  stock. 
An  appeal  has  been  taken  from  this  decision  to  the  Court  of  Ap- 
peals, where  it  is  now  pending. 

STOCK  CORPORATION  LAW. 

By  my  advice,  the  Secretary  of  State  has  during  the  past  year 
declined  to  file  certificates  of  incorj)oration  wherein  the  right  of 
stockholders  to  vote  w^as  restricted  in  any  manner  other  than  that 
expressly  provided  by  statute. 

A  proposed  corporation  whose  certificate  provided  for  the  issu- 
ance of  its  shares,  one-half  as  common,  and  one-half  as  preferred 
stock,  and  which  provided  that  the  preferred  stock  should  have  no 
voting  right,  and  which  certificate  the  Secretary  of  State  declined 
to  file,  brought  a  mandamus  proceeding  against  that  officer  to  com- 
pel him  to  file  the  same.  The  Supreme  Court  at  Special  Term 
sustained  the  position  taken  by  me  and  denied  the  application. 
This  decision  is  contrary  to  the  uniform  precedent  theretofore 
existing  in  such  cases,  but  I  believe  it  to  be  in  accordance  with 
the  statute,  as  it  stands,  and  with  sound  public  policy. 
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SARATOGA  SPRINGS  CASE. 

On  application  by  the  citizens  and  authorities  of  Saratoga 
Springs,  I  brought  actions  against  all  the  corporations  at  or  near 
that  village  engaged  in  extracting  by  artificial  means  the  gas  from 
the  waters  underlying  that  section  of  the  State.  1  procured  pre- 
liminary injunctions  restricting  the  operation  of  these  companies, 
but  it  was  thought  best  by  all  the  persons  interested  that  these 
actions  be  held  pending  a  decision  by  the  Court  of  Appeals  in  a 
previous  action  of  a  similar  character  brought  by  Mr.  Frank 
Hathorn  against  one  of  the  oflFending  companies.  The  statute 
having  for  its  object  the  preservation  of  these  natural  mineral 
waters,  for  which  Saratoga  has  been  famous  for  a  century,  thus 
far  has  been  upheld  by  the  court. 

MISCELLANEOUS  ACTIONS. 

In  the  matter  of  the  application  of  the  Attorney-General  for  leave 
to  commence  an  action  against  the  In terborough- Metropolitan 
Company. 

I  applied  to  the  court  for  leave  to  commence  an  action  against 
this  company,  under  sections  1797-1799  of  the  Code  of  Civil  Pro- 
cedure, to  vacate  its  charter  and  annul  its  corporate  existence,  and 
in  so  doing  relied  largely  upon  the  case  of  Burrows  vs.  Interbor- 
ough-Metropolitan  Company  (156  Eed.  Rep.  389),  where  the 
learned  Justice  Holt  stated  that  this  company  "  is  as  absolute  a 
monopoly  of  the  means  of  transportation  of  passengers  in  ?^ew 
York,  as  can  be  imagined,  which  is  not  legally  exclusive.'^  As 
stated  in  my  former  report,  this  application  was  made  by  me  on 
July  15.  1907,  to  the  Supreme  Court,  Xew  York  county,  and  was 
denied  on  September  13,  1907,  from  which  decision  I  duly  ap- 
pealed to  the  Appellate  Division. 

On  the  8th  day  of  May,  1908,  the  Appellate  Division,  following 
the  doctrine  enunciated  by  it  upon  the  decision  of  my  appeal  upon 
my  application  to  commence  an  action  against  the  Consolidated 
Gas  Company,  affirmed  the  order  of  the  court  below. 

Habeas  Corpus  in  re  Harry  K.  Thaw. 

On  February  1,  1908,  Harry  K.  Thaw  was  committed  by  a 
Justice  of  the  Supreme  Court  to  the  State  Hospital  for  the  Crim- 
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inal  Insane  at  Matteawan,  as  a  result  of  his  trial  upon  the  charge 
of  murder,  in  which  the  jury  rendered  a  verdict  of  not  guilty  by 
reason  of  insanity.  After  numerous  attempts  had  been  made  to 
secure  Thaw's  release  upon  habeas  corpus  proceedings  in  the  State 
courts,  on  September  24,  1908,  a  writ  of  habeas  corpus  ad  testifi- 
candum issued  out  of  the  United  States  Court  for  the  Western 
District  of  Pennsylvania  was  served  upon  the  sheriff  of  West- 
chester county  directing  that  Thaw  be  produced  forthwith  in 
Pittsburg.  As  Thaw  was  then,  in  fact,  in  the  custody  of  the 
authorities  of  this  State,  it  seemed  proper  that  the  Attorney-Gen- 
eral should  intervene  to  support  the  jurisdiction  of  our  State  courts 
and  officials,  and  to  prevent  his  removal  from  the  State,  which 
would  have  resulted  in  a  public  scandal.  I  accordingly  designated 
Hon.  Asa  Bird  Gardiner,  who  had  had  wide  experience  in  habeas 
corpus  proceedings  in  the  various  States,  as  special  counsel  to  take 
charge  of  the  matter. 

The  writ  had  been  issued  pursuant  to  the  provisions  of  the 
United  States  Bankruptcy  Law,  under  which  statute  Thaw  had 
filed  a  petition  in  voluntary  bankruptcy  in  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Pennsylvania,  claiming 
Pittsburg  as  his  residence.  It  seemed  to  me  a  device  to  get  Thaw 
out  of  the  custody  of  the  authorities  of  this  State  and  then  procure 
his  release  from  any  restraint.  After  my  intervention  the  writ 
in  question  was  dismissed,  and  was  followed  by  the  issuance  of 
another  writ  by  United  States  District  Judge  Archibald  in  Phila- 
delphia, directed  to  the  superintendent  of  the  Matteawan  Hospital, 
recjuiring  the  immediate  ])roduetion  of  Thaw  in  Pittsburg.  The 
second  writ  was  likewise  ultimately  dismissed  and  such  dismissal 
unanimously  sustained  u])ou  a])peal  by  the  United  States  Circuit 
Court  of  Apj)eals.  This  proceeding  was  followed  by  the  taking 
out  of  three  separate  writs  of  habeas  corpus  allowed  by  different 
justices  of  the  Supreme  Court  of  this  State,  in  each  of  which  I  in- 
tervened through  special  counsel  and  all  of  which  resulted  in 
dismissal.  An  appeal  has  been  taken  to  the  Appellate  Division 
from  an  order  dismissing  one  of  these  writs  and  such  appeal  is 
still  pending. 

I  believe  these  proceedings  taken  by  me  in  this  matter  to  have 
been  of  great  importance  in  establishing  the  law  in  relation  to 
writs  of  habeas  corpus,  and  also  in  preserving  the  dignity  and 
integrity  of  the  laws  and  courts  of  the  State. 
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Supreme  Court  of  the  United  States— The  People  of  the  State  of 
New  York  vs.  State  of  New  Jersey  and  Passaic  Valley  Sewer- 
age Commissions. 

I  Pursuant  to  an  application  made  to  me  on  behalf  of  the  Mer- 

chants' Association  of  New  York  city,  I  designated  special  counsel 

i        who  instituted  this  action  on  October  15,  1908,  by  filing  the  com- 

j  plaint  with  the  Supreme  Court,  and  subpoenas  were  issued  to  the 
defendants  returnable  January  9,  1909. 

I  I  am  informed  that  the  United  States  will  intervene  in  the 

action  and  support  the  position  taken  by  this  State. 

The  action  is  brought  to  enjoin  the  construction  of  the  proposed 
"  Passaic  Valley  Sewer  "  in  the  State  of  New  Jersey.  The  State 
of  Xew  Jersey  proposes  to  construct  a  joint  trunk  or  intercepting 
sewer  beginning  at  Paterson,  and  extending  down  along  the  west 
bank  of  the  Passaic  river  until  it  reaches  the  Newark  meadows 
where  it  will  pass  under  Newark  bay,  Bayonne  and  New  York 
bay,  discharging  almost  in  the  middle  of  New  York  bay  about 
one-half  a  mile  north  of  Robbins'  Eeef  light.  As  this  sewer  will 
carry  an  initial  volume  of  120,000,000  gallons  per  day,  with  a 

!        maximum  capacity  in  1904  of  357,000,000  gallons  per  day,  the 

I        eflFect  on  the  waters  of  New  York  bay  is  evident. 

This  action  depends  upon  the  jurisdiction  of  New  York  over  the 

I  waters  of  New  York  bay  under  the  compact  of  1833  made  with 
the  State  of  New  Jersey ;  also  upon  section  75  of  the  Public  Health 
Law  of  this  State,  and  upon  the  rights  of  this  State  to  protect  the 

]        public  health  of  its  citizens,  as  recently  adjudicated  in  the  case  of 

'        Missouri  vs.  Illinois. 

j  The  object  of  this  action  is  to  restrain  the  defendants  from  dis- 

charging the  effluent  into  New  York  bay,  without  first  j)urifying 

I         it  or  removing  the  solid  matters  which  will  tend  to  render  the 

I  water  unsightly  and  unhealthy,  and  will  give  rise  to  noxious  and 
unpleasant  odors,  and  when  the  bacterial  and  chemical  actions  have 
taken  place  will  settle  in  large  amounts  on  the  bottom,  tending  to 

J         shoal  the  channels,   restrict  navigation,    and   greatly  injure   the 

;  commerce  in  this  port,  besides  being  destructive  to  the  metallic  hulls 
of  vessels. 

Reapportionment. 

A  proceeding  was  instituted  in  1908,  by  Alexander  Porter 
against  the  Secretary  of  State,  having  for  its  purpose  an  attack 
upon  the  constitutionality  of  the  act  passed  by  Legislature  at  iti 
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special  session  reapportioning  the  State  into  legislative  districts. 
The  statute  was  attacked  on  two  grounds:  (1)  That  such  a  law 
could  not  be  enacted  at  a  sj)ecial  session,  and  (2)  that  the  placing 
of  Kichuiond  and  Kockland  counties  in  one  Senate  district  violated 
that  provision  of  the  State  Constitution  which  requires  such  dis- 
tricts to  cousist  of  contiguous  territory.  I  defended  the  constitu- 
tionality of  the  act,  and  it  was  upheld  at  Special  Term  and  by 
the  Api)ellate  Division.  An  appeal  has  been  taken  by  the  relator  to 
the  Court  of  Appeals. 

The   People   of  the   State   of  New  York,  plaintiffs,  vs.  John   F. 
Aheam,  defendant. 

As  stated  in  my  former  report,  on  December  23,  1907,  I  eoni- 
uienced  this  action,  which  is  an  action  in  quo  warranto,  brought 
j)ursuant  to  section  1948  of  the  Code  of  Civil  Procedure,  to  obtain 
judgment  that  the  defendant  is  guilty  of  usurping  the  office  of 
borough  president  of  the  borough  of  Manhattan  and  ousting  him 
therefrom,  and  a  copy  of  the  summons  and  complaint  was  served 
on  the  defendant  on  that  day. 

On  the  27th  day  of  February,  1908,  defendant  served  his  de- 
murrer to  the  complaint. 

On  the  13th  day  of  April,  1908,  the  issues  of  law  came  on  for 
trial  at  a  Special  Term  of  the  Supreme  Court. 

On  the  1st  day  of  July,  1908,  the  Supreme  Court  (Mr.  Justice 
ifcC^all  sitting),  sustained  defendant's  demurrer  to  the  complaint 
on  the  ground  that  the  complaint  did  not  set  forth  facts  sufficient 
to  constitute  a  cause  of  action,  aud  directed  the  entry  of  the  final 
judgment  iu  favor  of  the  defendant. 

On  the  loth  day  of  July,  1908,  T  appealed  to  the  Appellate 
Division  of  the  First  Department  from  the  final  judgment  so 
entered,  which  appeal  is  now  pending. 

Spuyten  Duyvil  Construction   Co.  vs.  Frederick  Skene,  as  State 
Engineer  and  Surveyor  of  the  State  of  New  York. 

Action  begun  by  plaintiflf  on  Xovember  19,  1908,  to  restrain 
defendant  from  centering  into  and  executing  sixty-three  contracts 
awarded  by  defeiulant  for  the  construction  of  upwards  of  301) 
miles  of  improved  roads  in  forty-four  counties  in  the  State.  The 
same  day  an  application  was  made  for  a  preliminary  injunction 
pending  the  litigation.  This  application  was  argued  on  the  23d 
and  24th  days  of  IsTovember,  1908,    The  Attorney-Generalj  for  the 
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defendant,  raised  the  question  that  plaintiff  was  without  legal 
capacity  to  sue  or  maintain  this  action.  Plaintiff's  application 
was  denied  on  this  ground  and  also  in  the  exercise  of  judicial  dis- 
cretion. Defendant  served  a  demurrer  to  the  complaint  of  plain- 
tiff on  December  2,  1908.  The  case  is  now  at  issue  on  the  question 
raised  by  the  demurrer  and  has  not  been  argued. 

Supreme  Court,  Niagara  County — John  B.  Miller  and  Dugold  M. 
Mclntyre  vs.  Winslow  M.  Mead  and  William  J.  Kingston. 

Action  for  an  injunction  restraining  the  deputy  superintendents 
of  public  works  from  removing  buildings  from  Barge  Canal  land, 
claimed  by  plaintiffs  to  be  owned  by  them,  and  by  defendants  to 
be  within  the  blue  line  of  the  Eric  Canal  at  North  Tonawanda. 
A  temporary  injunction  was  granted  by  the  county  judge  of  Rens- 
selaer county,  April  20,  1908.  ,Tune  19,  1008,  a  motion  was  made 
to  vacate  the  temporary  injunction  which  was  denied.  Answer 
for  defendants  was  served  and  the  action  is  still  pending. 

People  ex  rel.  Peter  Arnold  vs.  Frederick  Skene  as  State  Engineer 
and  Surveyor  of  the  State  of  New  York. 

This  is  a  proceeding  instituted  in  Orleans  county  for  a  peremp- 
tory writ  of  mandamus  to  compel  the  State  Engineer  and  Sur- 
veyor to  reinstate  the  relator  as  a  laborer  on  the  Barge  Canal. 
The  Attorney-General  appeared  specially  at  Special  Term  and 
made  the  preliminary  objection  that  the  application  for  a  writ 
was  not  made  in  the  proper  county.  The  objection  was  overruled 
l)y  the  court  and  the  writ  granted.  An  appeal  was  taken  by  the 
Attorney-General  to  the  Appellate  Division,  Fourth  Department, 
which  affirmed  the  order  of  the  Special  Term.  An  appeal  has 
been  taken  by  the  Attorney-General  to  the  Court  of  Appeals  and 
it  is  still  pending,  not  having  been  ai-gued. 

The  question  involved  in  this  apj)eal  is  whether  a  writ  of  man- 
damus against  a  State  officer  can  be  granted  at  any  of  the  Special 
Terms  of  the  State  or  whether  it  must  be  granted  at  a  S2)ecial 
Term  held  in  the  Third  Judicial  District,  and  a  final  determina- 
tion of  this  question  is  of  great  interest  to  all  the  State  officials  as 
upon    it    depends    the    orderly    administration    of    the    State's 
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Supreme  Court,  Kings  County— John  J.  Tiemey  vs.  Helvetia  Swiss 
Fire  Insurance  Company,  and  Otto  Kelsey,  as  Superintendent 
of  Insurance,  et  al. 

United  States  Circuit  Court,  Southern  District  of  New  York— Max 
J.  Brandenstein  ct  al.  vs.  John  J.  Tiemey  and  Otto  Kelsey, 
Superintendent  of  Insurance,  et  al. 

Circuit  Court  of  the  United  States — ^A.  Leo  Everett,  as  Ancillary 
Receiver,  etc.,  vs.  Helvetia  Swiss  Fire  Insurance  Company  and 
Otto  Kelsey,  as  Superintendent  of  Insurance,  et  al. 

These  three  actions  are  brought  in  equity  for  an  accounting 
and  to  recover  funds  and  securities  deposited  with  the  Superin- 
tendent of  Insurance  and  trustees  under  the  Insurance  Law  and 
for  an  injunction  restraining  payment  until  rights  of  creditors 
and  others  are  determined.  The  Everett  action  has  been  dismissed. 
In  the  other  actions  answers  have  been  interposed  on  behalf  of 
the  Superintendent  of  Insurance,  and  are  still  pending. 

Supreme  Court,  Kings  County — Paul  Lichtenstein  et  al.,  as  trus- 
tees, etc.,  vs.  the  Transatlantic  Fire  Insurance  Company  et  al. 
and  the  Superintendent  of  Insurance  of  the  State  of  New  York. 

Action  for  the  accounting  and  discharge  of  trustees  holding  se- 
curities deposited  under  the  Insurance  Law  for  the  security  of 
policyholders.  June  3,  1908,  summons  and  complaint  were  served 
on  defendant,  Kelsey,  and  an  answer  was  served  July  1,  1908. 
The  issues  were  referred  on  October  31,  1908,  to  Edgar  M. 
Doughty,  as  referee,  to  hear  and  deteruiine.  The  action  is  still 
pending. 

Lewis  C.  Trombley,  as  administrator,  vs.  Benton  Turner. 

This  action  was  brought  to  foreclose  a  mortgage  upon  lands  in 
the  counties  of  Franklin  and  Essex.  The  State  was  made  a  party 
upon  the  theory  that  it  had  acquired  title  to  some  of  the  lands  in- 
volved subsequently  to  the  lien  of  the  plaintiff's  mortgage.  The 
lands  which  had  been  purchased  through  the  Forest  Preserve 
Board,  had  cost  the  State  some  $40,000  and  the  purchase  had  been 
made  without  any  knowledge  on  the  part  of  the  State  of  a  prior 
mortgage  upon  the  property,  since  the  mortgage  was  not  recorded 
in  the  counties  where  the  property  lay.  The  Court  of  Appeals 
affirmed  the  judgments  below,  which  were  in  favor  of  the  State 
and  which  had  declared  the  State's  title  to  be  good  as  against  the 
mortgage  in  question. 
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In  the  matter  of  the  complaint  of  the  Trustees  of  the  Village  of 
Saratoga  vs.  the  Saratoga  Gas,  Electric  Light  and  Power 
Company. 

This  case  was  finally  cHsposecl  of  during  the  year  by  the  Court 
of  Appeals  and  involved  many  questions  arising  out  of  the  statute 
creating  the  late  State  Commission  of  Gas  and  Electricity.  The 
most  important  question  presented  was  as  to  the  power  of  the 
Legislature  to  exercise  its  powder  of  control  over  public  service 
corporations  through  the  instrumentality  of  appointive  State  com- 
missions vested  by  the  statute  with  power  to  fix  the  rate  of  service. 
While  the  court  held  that  the  old  statute  was  defective  in  respect 
to  its  provisions  for  a  review  of  the  order  fixing  rates,  the  court 
sustained  the  contention  of  this  Department  that  such  control 
might  be  constitutionally  exercised  through  appointive  State  com- 
missions. The  question  was  a  new  one  in  the  courts  of  this  State 
and  while  it  has  been  a  subject  of  uncertainty  and  wide  discussion 
for  some  years,  the  decision  in  this  case  will  undoubtedly  constitute 
a  settlement  of  the  law  on  this  point. 

The  People's  Gas  and  Electric  Company  of  Oswego  vs.  the  Attor- 
ney-General, impleaded  with  others. 

This  is  an  action  commenced  in  the  Supreme  Court  by  water 
power  users  at  the  city  of  Oswego.  At  that  point  the  construction 
of  the  Oswego  canal  will  disturb  to  some  extent  the  present  users 
of  water  power.  Many  of  them  are  lessees  of  the  Oswego  Canal 
Company.  The  plaintiff  in  the  action  has  made  the  Attorney- 
General  a  party  defendant  and  seeks  to  obtain  an  equitable  decree, 
which  to  some  extent  would  subject  the  plans  of  the  new  canal 
improvement  and  the  operation  of  the  canal  thereafter  to  the  direc- 
tion of  the  Supreme  Court.  The  attempt  is  plainly  an  effort  to 
subject  the  State  to  the  supervisory  control  of  the  Supreme  Court 
in  carrying  out  the  canal  improvement.  If  the  principle  contended 
for  should  be  established,  a  new  impediment  to  State  undertakings 
of  this  kind  would  arise.  This  Department  demurred  to  the  com- 
plaint on  the  ground  that  no  cause  of  action  had  been  stated  against 
the  Attorney-General  and  that  the  court  had  no  jurisdiction  over 
the  State.  The  demurrer  has  been  sustained  by  the  court  at  Special 
Term,  from  which  judgment  the  plaintiff  has  taken  appeal. 

The  People  vs.  German  Bank  (Buffalo). 

On  June  8,  1908,  a  settlement  was  effected  of  actions  brought' 
against  Eugene  A.  Georger  by  which  he  paid  to  the  receiver  of  the 
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bank  $80,000  and  later  the  sum  of  $10,000  was  paid  to  the  re- 
ceiver to  settle  the  claims  against  Arthur  E.  Appleyard,  About 
$23,000  also  was  collected  by  the  sp(^cial  counsel  designated  by  mo 
from  stockholders  of  the  bank  making  an  aggregate  of  about  $113,- 
000  collected  during  the  year.  A  report  more  in  detail  as  to  the 
matter  will  be  found  in  the  schedules  attached  to  this  report. 

RECOMMEXDATIONS. 

I  respectfully  suggest  the  following: 

The  amendment  of  procedure  relating  to  actions  brought  in  the 
name  of  the  people  to  try  title  to  public  office,  so  as  to  insure  more 
speedy  determination. 

Authority  in  the  Attorney-General  to  commence  in  the  name  of 
the  ])eople  actions  to  enforce  the  laws  against  corporations,  the 
same  as  against  individuals,  instead  of  being  required  first  to  obtain 
permission  from  the  court  before  a  summons  and  complaint  can  be 
server],  as  is  now  necessary  in  certain  actions  against  corporations. 
The  present  })ractice  results  in  great  delays  in  the  enforcement  of 
the  law^s,  and  in  the  improper  determination  of  important  questions 
upon  affidavits,  instead  of  upon  evidence  on  a  trial  of  issues  duly 
joined. 

The  amendment  of  the  system  of  drawing  grand  juries  in  New 
York  county  so  as  to  make  such  bodies  representative  of  the  eitizen- 
shi})  of  that  county. 

A  legislative  investigation  of  despoilments  of  the  State  Forest 
Preserve. 

An  allowance  to  the  Attorney-General  of  an  annually  retained 
force  of  dei)utie8  adequate  to  do  the  law  business  of  the  State,  so 
as  to  do  away  with  the  system  of  employing  special  counsel,  which 
is  cumbersome  in  obtaining  results  and  expensive. 

The  restoration  of  the  office  of  Attorney-General  to  its  constitu- 
tional intendment,  and  as  the  effecting  of  a  great  economy  and 
consistent  legfil  procedure  demand,  by  placing  all  the  law  business 
of  the  State  under  that  office,  instead  of  each  official,  department, 
commission  and  conmiittee  having  its  separate  legal  counsel. 
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SUMMARY  OF  THE  BUSINESS  OF  THE  OFFICE  FOR 
THE  YEAR  1908. 

Money  recovered  for  the  State  during  the  year.  .  .  .       $35,703  71 

Penalties  in  actions  brought  to  enforce 
the  provisions  of  the  Agricultural 
Law $29,731  60 

Costs  in  said  actions 5,035  54 

All  other  moneys 936  57 


Written  opinions  furnished  during  the  year  (ex- 
cluding numerous  communications,  formal  and 
informal) 192 

Fidelity,  contract,  depositary  and  official  bonds 
passed  upon   868 

Bonds  examined  pursuant  to  the  provisions  of 
chapter  185  of  the  Laws  of  1907,  as  amended  by 
chapter  479  of  the  Laws  of  1908 570 

Abstracts  of  title  referred  to  the  office  for  examina- 
tion    411 

Xumber  of  violations  of  the  Agricultural  and 
Pure  Food  Law,  referred  to  this  office  by  the 
Agricultural  Department 831 

Xumber  of  persons  convicted  for  violation  of  Elec- 
tion Laws 17 

Xumber  of  ceriiorari  proceedings  instituted  to  re- 
view the  determination  of  the  State  Board  of 
Tax  Commissioners   619 

Applications  to  Land  Board 61 

Mortgage  foreclosure  suits  to  which  the  State  is  a 
party 147 

Partition  actions  to  which  State  is  a  party 29 

Proceedings  in  Surrogates'  Courts  to  which  the 
State  is  a  party 162 

Certificates  of  incorporation  examined 37 

Quo  warranto  proceedings  and  other  similar  actions 
begun 7 

Applications  for  leave  to  commence  actions  or  other 
matters  upon  which  a  hearing  has  been  had  before 
the  Attorney-General  or  any  of  the  Doj)uty  Attor- 
neys-General    29 

Xumber  of  claims  disposed  of  in  Court  of  Claims.  .  394 
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Amount  claime^K  exclusive  of  interest $825,375  00 

Xumber  claims  filed 281 

Amount  claimed $8,199,750  00 

Xumber  of  cases  argued  in  United  States  Supreme 

Court 2 

Decided  in  favor  of  State 1 

Undecided 1 

Xumber  of  cases  argued  in  Court  of  Appeals  during 

1908 16 

Decided  in  favor  of  the  State 9 

IJndecided  January  1,  1909 2 

Modified 1 

X'umber  of  cases  argued  in  the  Appellate  Division. .  43 

Decided  in  favor  of  the  State 27 

Undwided  January  1,  1909 3 

Modified \ 3 


Further  items  and  particulars  are  set  forth  in  the  report  of 
James  A.  Donnelly,  Esq.,  deputy  in  charge  of  the  Xew  York 
bureau,  and  in  the  other  sechedules  herewith  presented. 
Respectfully  submitted, 

W.  S.  JACKSON, 

Attorney-General. 


Digiti 


ized  by  Google 


OPINIONS  OF  THE  ATTORNEY-GENERAL. 


BECISIONS  OF  THE  ATTOENEY-GENERAL  IN  ALL 
APPLICATIONS  TO  COMMENCE  ACTIONS  IN  THE 
NAME  OF  THE  PEOPLE;  ALSO  SUCH  OFFICIAL 
OPINIONS  RENDERED  BY  THE  ATTORNEY-GEN- 
ERAL AS  ARE  DEEMED  TO  BE  OF  GENERAL 
PUBLIC  INTEREST,  AND  OPINIONS  RENDERED 
IX  MATTERS  BEFORE  THE  COMMISSIONERS  OF 
THE  LAND  OFFICE. 


[123] 
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BEFORE  THE  ATTORXEY-GEXERAL. 


In  the  Matter  of  the  Application  of  Oliver 
C.  Cone,  for  leave  to  commence  an  action 
in  Quo  Warranto  to  be  entitled  *'  The 
People  ex  rel.  Oliver  C.  Cone  against 
Herbert  J.  Feehax/^ 


On  the  hearing  in  the  above  matter  the  following  facts  appear 
practically  undisputed: 

On  or  about  October  5,  1907,  Herbert  J.  Feehan  was  the 
county  clerk  of  the  county  of  Seneca  and  on  said  date  an  original 
certificate  of  nomination  of  said  Herbert  J.  Feehan,  as  a  can- 
didate of  the  Republican  Party  for  the  office  of  county  clerk  of 
said  county,  was  filed  with  said  Herbert  J.  Feehan  as  county 
clerk  of  Senei'a  coimty.  Said  Herbert  J.  Feohan  accepted  said 
nomination  and  appeared  ujjon  the  ballot  as  the  candidate  of  the 
Republican  Party  for  the  office  of  county  clerk. 

On  or  about  October  11,  1007,  the  Independence  League  Party 
filed  an  original  certificate  of  nomination  with  Herbert  J.  Feehan 
as  county  clerk  of  Seneca  county,  naming  Romayne  B.  Lathrop 
as  the  candidate  of  said  Independence  League  Party  for  the  office 
of  county  clerk.  On  or  about  October  10,  1907,  said  Romayne  B. 
Lathro])  fiUnl  a  declination  of  such  nomination  with  said  Herbert 
J.  Feehan  as  county  ch  rk.  and  on  or  ab)ut  October  17,  1007,  the 
conmiittee  appointed  to  fill  vacancies  filed  a  certificate  of  nomi- 
natitm  substitutii  g  the  name  of  Herbert  «T.  Feehan  as  the  can- 
didate of  the  Inde}:en(lence  League  Party  for  the  office  of  county 
clerk  of  Seneca  county  in  place  of  Romayne  B.  Lathrop.  Said 
certificate  was  also  filed  with  Herbert  J.  Feehan  as  c<mnty  clerk. 

It  also  appears  that  Oliver  V.  Cone  was  duly  nominated  by  the 
Democratic  Party  for  the  office  of  county  clerk  and  a  proper 
certificate  of  nomination  duly  filed  within  the  time  prescribed  by 
the  statute. 
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Upon  the  official  ballot  the  name  of  Herbert  J.  Feehan 
appeared  in  the  column  of  the  Republican  Party  for  the  office  of 
county  clerk  and  also  appeared  in  the  column  of  the  Independence 
League  Party  for  said  office  of  county  clerk  and  the  official  re- 
turns of  the  election  show  that  said  Herbert  J.  Feehan  received 
3,040  votes  in  the  Republican  column  and  65  in  the  Independence' 
League  Party  column  for  said  office  of  county  clerk,  making  a 
total  vote  of  3,105,  and  thad:  said  Oliver  C.  Cone  received  a 
total  vote  of  3,OG8,  showing  a  majority  of  37  votes  for  said  Her- 
bert J.  Feehan,  and  further  showing  that  if  the  65  votes  cast 
for  Herbert  J.  Feehan  upon  the  Independence  League  column 
had  not  been  cast  for  said  Herbert  J.  Feehan,  the  said  Oliver  C. 
Cone  would  have  been  elected  to  the  office  of  county  clerk  by  a 
majority  of  28  votes. 

The  petitioner,  Oliver  C.  Cone,  contends  that  the  nomination 
of  Herbert  J.  Feehan  by  the  committee  on  vacancies  of  the  Inde- 
pendence League  Party  was  invalid  and  void  and  in  direct  vio- 
lation of  section  66  of  the  Election  Law,  and  that  said  Herbert 
J.  Feehan,  being  the  candidate  nominated  and  having  full 
knowledge  of  the  facts  which  constituted  a  violation  of  the 
statute,  should  have  refused  to  receive  and  file  such  certificate 
as  filed  by  the  committee  to  fill  vacancies  of  the  Independence 
League  Party  and  should  have  declined  and  refused  to  place 
the  name  of  Herbert  J.  Feehan  in  the  Independence  League 
column  as  the  candidate  of  the  Independence  League  Party  upon 
the  official  ballot. 

Section  66  of  the  Election  Law  of  the  State  of  New  York 
provides: 

*^  When  no  nomination  shall  have  been  originally  made 
by  a  political  party  or  by  an  indej)endent  body  for  an  office, 
or  where  a  vacancy  shall  exist  it  shall  not  be  lawful  for  any 
committee  of  such  party  or  independent  body  authorized 
to  make  nominations  or  to  fill  vacancies  to  nominate  or  sub- 
stitute the  name  of  a  candidate  of  another  party  or  inde- 
pendent body  for  such  office,  it  being  the  intention  of  this 
act  that  when  a  candidate  of  one  party  is  nominated  and 
placed  on  the  ticket  of  another  party,  or  independe.nt  body, 
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such  nomination  must  be  made  at  the  time  and  in  the 
manner  provided  for  making  original  nominations  by  such 
party  or  independent  body." 

It  is  undisputed  that  the  attempted  nomination  of  Herbert  J. 
Feehan,  the  then  county  clerk  and  candidate  of  the  Kepublican 
Party  for  the  office  of  county  clerk  by  the  committee  to  fill  vacan- 
cies of  the  Independence  League  Party,  was  in  direct  violation 
of  the  above  prohibition  of  the  Election  Lavir,  and  said  Herbert  J. 
Feehan,  whether  innocently  or  otherwise  acting  as  county  clerk 
and  also  as  the  candidate  of  the  Republican  Party  for  re-election 
as  county  clerk,  was  one  of  the  parties  interested  in  the  violation 
of  the  statute  and  received  the  benefits  resulting  from  the  illegal 
and  unauthorized  act  of  the  committee  on  vacancies  of  the  Inde- 
pendence League  Party. 

The  above  case  presents  questions  of  sufficient  importance  for 
determination  by  the  court,  and  the  Attorney-General  hereby 
grants  the  necessary  consent  for  the  commencement  of  quo  war- 
ranto herein. 

W.  S.  JACKSON, 

A  ttomey-Oeneral. 


BEFORE  THE  ATTORNEY-GENERAL. 


In  the  Matter  of  the  Application  of  Peter 
Stauffacher  for  leave  to  have  a  quo 
warranto  proceeding  instituted  to  oust 
James  Booart  from  the  office  of  assessor 
of  the  Town  of  Orangctown,  Roc^kland 
County,  N.  Y.,  etc. 


The  application  is  denied,  upon  the  ground  that  it  does  not 
appear  in  the  moving  or  supplemental  papers,  and  is  not  possibly 
deducible  from  the  circumstances  of  the  case,  that  the  applicant, 
Peter  Stauffacher,  has  any  legal  claim  upon  the  office  of  assessor 
of  the  town  of  Orangetown  which  might  not  also  be  asserted  by 
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James  H.  Smith,  the  terms  of  both  of  whom  expired  on  the  31st 
day  of  December,  1907. 

Under  the  circumstances  the  town  board  of  the  town  of  Orange- 
town  has  the  power,  and  it  is  its  duty,  to  appoint  an  assessor  to 
fill  the  vacancy  caused  by  the  failure  to  elect  one  member  of  the 
board  of  assessors  at  the  last  November  election. 

While  that  question  is  not  properly  before  the  Attorney-Gen- 
eral upon  this  hearing,  he  deems  it  his  duty  to  state  that  the  town 
board  had  no  authority  to  fill  a  vacancy  until  the  vacancy  actually 
existed.  The  vacancy  in  this  case  did  not  exist  until  the  first  day 
of  January,  1908. 

Albany,  N.  Y.,  February  27,  1908. 

W.  S.  JACKSON, 

Attomey-GetieraL 


August  ISth,  1908. 
BEFORE  THE  ATTORXEY-GENERAL. 


In  the  Matter  of  the  Petition  of  George 
Scott    Towne   for   the   bringing  of   an 
action,  pursuant  to  subdivision  1  of  sec- 
tion 1948  of  the  Code  of  Civil  Procedure, 
—  against  — 
Douglas  C.  Moriarta. 


This  is  an  a))i)lication  that  an  action  be  brought  in  the  nature 
of  rjuo  warrnnio  against  Douglas  (\  ir<>riarta,  at  pro.-cnt  holding 
the  office  of  health  officer  of  the  village  of  Saratoga  Springs,  to 
remove  said  iloriarta  from  said  office. 

The  })etition  upon  which  this  a])plication  is  based,  together 
with  a  notice  of  hearing  thereon,  were  duly  served  upon  the 
respondent  and  uj)on  the  l)oard  of  health  of  the  village  of  Saratoga 
Springs  and  upon  the  State  Commissioner  of  Health.  At  the 
hearing  the  petitioner  ws  re])rcs(Mitcd  by  counsel,  as  was  the  said 
board  of  health,  but  did  not  interj^ose  any  objection  to  the  grant- 
ing of  the  application.     Xeither  the  respondent  nor  the  State 
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Commissioner  of  Health  appeared  except  that  a  written  objection 
was  interposed  on  behalf  of  the  respondent  on  the  ground  that  a 
mandamus  proceeding,  involving  some  phases  of  the  controversy, 
was  now  pending  in  the  Supreme  Court,  and  that  this  applica- 
tion should  not  be  passed  upon  until  the  determination  of  such 
proceeding. 
The  facts  as  set  forth  in  the  papers  filed  are  as  follows : 
On  the  13th  day  of  April,  1904,  the  board  of  health  of  the 
village  of  Saratoga  Springs  nominated  Dr.  Moriarta  for  appoint- 
ment as  health  officer  for  such  village  and  submitted  such  nomi- 
nation to  the  State  Commissioner  of  Health.  On  the  19th  day 
of  April,  1904,  the  State  Commissioner  of  Health,  pursuant  to 
such  nomination,  appointed  Dr.  Moriarta  such  health  officer  for 
the  term  of  four  years  from  the  last  named  date.  On  the  first 
day  of  April,  1908,  the  board  of  health,  which  at  that  time  con- 
sisted of  three  members,  held  a  special  meeting  and  appointed  all 
the  officers  of  the  board  of  health  for  the  ensuing  year,  and  also 
nominated  Dr.  Moriarta  for  appointment  as  health  officer  for 
an  additional  term,  and  submitted  same  to  the  State  Commis- 
sioner of  Health.  On  the  first  day  of  April,  1908,  the  same  date 
that  such  special  meeting  of  such  board  was  held  and  at  which 
such  nomination  of  Dr.  Moriarta  was  made,  the  State  Commis- 
sioner of  Health  reappointed  Dr.  Moriarta  health  officer  for  such 
village  for  the  further  term  of  four  years  from  April  20th,  1908. 
Under  the  provisions  of  the  charter  of  said  village,  the  annual 
election  is  held  on  the  fourth  Tuesday  in  March  and  the  date  for 
the  organization  of  the  board  of  trustees  of  such  village  is  the 
first  Monday  in  April  of  each  year.  The  board  of  trustees  elected 
at  the  election  held  in  such  village  on  the  24th  of  March,  1908, 
at  their  first  meeting  (April  6th)  held  after  such  annual  election 
increased  the  number  of  members  of  such  board  of  health  from 
three  to  five,  which  such  board  had  the  right  to  do.  (Sec.  20 
infra.)  On  the  7th  day  of  April,  1908,  the  new  board  of  health, 
consisting  of  five  members  as  aforesaid,  organized  and  held  a 
meeting  on  such  date.  At  said  meeting  such  board  named  Dr. 
George  Scott  Towne  for  appointment  as  health  officer  for  the 
term  of  four  years  from  the  20th  day  of  April,  1908,  and  sub- 
mitted same  to  the  State  Commissioner  of  Health.     The  State 
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Commissioner  of  Health  refused  to  appoint  Dr.  Towne  upon 
the  sole  ground  that  he  had  previously  made  an  appointment  to 
the  said  office,  as  above  stated,  and  in  no  way  raising  the  question 
as  to  the  qualification  of  Dr.  Towne  for  the  position. 

It  appears  that  the  office  of  health  officer  of  the  village  of 
Saratoga  Springs  is  in  the  classified  civil  service,  and  that  the 
petitioner  must  be  examined  imder  the  rules  of  the  State  Civil 
Service  Commission  and  certified  by  them  to  be  qualified  before 
he  could  be  inducted  into  such  office. 

That  on  April  8,  1908,  the  petitioner  made  an  application  in 
writing  to  the  State  Civil  Service  Commission  for  such  exami- 
nation; that  that  commission,  on  April  24th,  1908,  requested 
the  State  Commissioner  of  Health  to  approve  the  petitioner's 
nomination  for  such  examination,  but  that  the  State  Commis- 
sioner of  Health  refused  to  approve  such  nomination  or  to  permit 
the  petitioner  to  be  examined,  as  is  therein  stated,  and  that  the 
petitioner  thereafter  and  on  July  25th,  1908,  made  an  applica- 
tion to  the  Supreme  Court  for  a  peremptory  writ  of  mandamus, 
compelling  the  State  Commissioner  of  Health  to  approve  said 
nomination  and  to  certify  the  same  to  the  Civil  Service  Com- 
mission for  examination,  which  application  is  still  pending 
undetermined. 

The  respondent  is  now  in  the  possession  and  exercises  the 
functions  of  the  office  of  health  officer  of  Saratoga  Springs. 

Section  20  of  the  Public  Health  Law,  being  chapter  661  of  the 
Laws  of  1893,  and  the  acts  amendatory  thereof,  so  far  as  is 
pertinent  to  this  application,  provides  as  follows : 

a*  *  *  *  jj^  villages  the  board  shall  consist  of  not 
less  than  three  nor  more  than  seven  persons,  not  trustees 
of  the  village  who  shall  be  appointed  by  the  board  of  trustees 
at  the  first  meeting  of  the  board  of  trustees  of  such  village 
after  the  next  annual  election  of  the  village;  *  *  *  ♦ 
the  board  of  trustees  of  such  village  may  in  its  discretion 
at  the  first  meeting  of  such  board  held  after  any  annual 
election  of  the  village,  increase  the  number  of  members  of  a 
board  of  health  of  such  village  and  appoint  such  additional 
members  and  thereafter  appoint  their  successors,  providing 
the  number  of  members  of  such  board  of  health  as  increased 
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shall  not  exceed  seven  *  *  *  *.  The  state  commis- 
sioner of  health  shall  appoint  for  each  municipality  except 
in  the  cities  of  the  state  on  the  nomination  of  the  local  board 
of  health,  a  competent  physician,  not  a  member  of  the  local 
board  of  health,  to  be  the  health  officer  of  the  municipality. 
The  term  of  office  of  the  health  officer  shall  be  four  years 
and.  he  shall  hold  office  until  the  appointment  of  his  suc- 
cessor. If  a  local  board  of  health  fails  to  nominate  a  physi- 
cian for  appointment  to  the  position  of  health  officer  within 
thirty  days  after  the  expiration  of  the  term  of  office  of  the 
health  officer,  or  if  a  vacancy  in  the  office  is  not  filled  within 
thirty  days,  the  state  commissioner  of  health  shall  appoint 
a  competent  physician  to  the  position,  or  should  a  local  board 
of  health  nominate  a  physician  for  appointment  to  the  posi- 
tion of  health  officer  who,  in  the  judgment  of  the  state  com- 
missioner of  health,  is  not  properly  qualified  for  appointment 
to  the  position,  the  state  commissioner  of  health  shall  notify 
the  local  board  of  health  of  such  fact  and  thereu)x>n  such 
local  board  of  health  shall  within  thirty  days  from  the  date 
of  such  notice  present  to  the  state  commissioner  of  health 
the  name  of  another  physician  for  appointment  to  the  posi- 
tion of  health  officer,  failing  in  which  the  state  commis- 
sioner of  health  shall  appoint  a  physician  to  the  position. 
He  may  be  removed  for  just  cause  by  the  local  board  of 
health  after  a  hearing,  and  such  removal  must  be  approved 
by  the  state  commissioner  of  health  *  *  *  *,  Notice 
of  membership  and  organization  of  every  local  board  of 
health  shall  be  forthwith  given  by  such  board  to  the  state 
department  of  health.  The  term  municipality  when  used 
in  this  article  means  the  city,  village  or  town  for  which 
any  such  local  board  may  be  or  is  appointed.  The  provisions 
herein  contained  for  the  appointment  and  number  of  mem- 
bers of  boards  of  health,  and  for  the  appointment  of  health 
officers,  shall  apply  to  all  towns  and  villages,  whether  such 
villages  are  organized  under  general  or  special  laws." 

This  office  in  an  opinion  under  date  of  April  15,  1908,  rendered 
to  the  authorities  of  the  village  of  Saratoga  Springs,  interpreted 
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this  statute  in  its  relation  to  the  above  stated  facts,  and  held  that 
the  alleged  appointment  of  Dr.  Moriarta  on  April  1,  1908,  was 
illegal  and  void  npon  the  ground  that  there  was  no  vacancy  at 
that  time  in  the  office  of  health  officer;  that  an  appointment  to 
office  in  anticipation  of  a  vacancy  therein  is  only  good  when  the 
officer  making  the  appointment  is  to  remain  and  be  in  office  when 
the  vacancy  occurs  (People  rs,  Fitzgerald,  180  X.  Y.,  274); 
that  the  State  Conmiissioner  of  Health  is  not  the  appointing 
officer;  that  he  has  iiower  only  to  appoint  a  local  health  officer 
when  nominated  for  such  position  by  the  local  board,  or,  in  the 
event  the  local  board  fails  to  make  any  such  nomination;  that 
the  local  board  of  health  in  this  case  which  made  the  nomination 
on  April  1,  1908,  was  not  the  local  board  in  existence  when  the 
vacancy  occurred. 

I  am  also  of  the  opinion  that  the  nomination  made  by  the 
local  board  of  the  j)etitioner  was  properly  and  legally  made  and 
that  the  petitioner  should  have  been  appointed  to  the  office  of 
health  officer  by  the  State  Commissioner  of  Health  in  the  absence 
of  any  objection  uj>on  his  part  to  the  petitioner's  qualifications 
for  said  office. 

Upon  these  conceded  facts  and  upon  the  law,  as  I  understand 
it,  it  clearly  appears  that  an  action  may  properly  be  brought 
against  the  res])ondent  to  remove  him  from  the  office  which  he 
now  occupies.  The  fact  that  a  proceeding  is  now  pending  in  the 
Supreme  Court,  seeking  to  compel  the  State  Commissioner  of 
Health  to  procure  the  examination  of  the  petitioner,  relates  to  the 
petitioner's  qualifications  for  said  office  and  not  to  the  invalidity 
of  the  respondent's  title  thereto. 

Section  1949  of  the  Code  of  Civil  Procedure  provides: 

ti  ^     *     *     ^     Judgment  may  be  rendered  only  upon  the 
right  of  the  defendant     *     *     *     *." 

The  ap])lication  is  grant^l. 

W.  S.  JACKSOX, 

A  ttorney-Generah 
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October  6,  1908. 
BEFORE  THE  ATTORXEY-GEXERAL. 


In  the  Matter  of  the  Petition  of  James  J. 
Shaw,  for  the  institution  of  an  action 
under  section  1948  of  the  Code  of  Civil 
Procedure, 

—  against  — 

Eugene  F.  McKinley,  to  try  the  title  of 
said  McKmLEY  to  the  office  of  school 
trustee  in  and  for  Union  Free  School 
District  Xo.  1  of  the  Towns  of  White 
Plains  and  Harrison. 


The  district  in  question  in  this  application  is  a  union  free 
school  district  whose  limits  do  not  correspond  with  those  of  an 
incorporated  village  or  city  and  is  a  district  in  which  the  number 
of  children  of  school  age  exceeds  three  hundred. 

The  facts  are  imdisputed  and  are  briefly  as  follows: 

On  or  about  January  21st,  1008,  one  G.  G.  Piatt,  who  was  then 
a  duly  qualified  member  of  the  board  of  education  of  this  district, 
resigned  and  such  resignation  w^as  accepted,  and  the  board  of 
education,  on  February  18th,  1908,  appointed  Eugene  F. 
McKinley  a  member  of  the  board  to  fill  the  vacancy  thus  created. 
This  appointment  was  made  pursuant  to  the  provisions  of  sub- 
division 12,  of  section  15,  of  title  8  of  the  Consolidated  School 
Law  (chapter  55G,  Laws  1894),  which  provides  that  the  l)oard 
of  education  of  every  union  free  school  district  shall  have  the 
powers,  and  it  shall  be  their  duty,  to  fill  any  vacancy  which  may 
occur  in  said  board,  by  reason  of  the  death,  resignation,  etc.,  of 
any  member  of  said  board,  and  the  person  so  appointed  in  the 
place  of  any  such  member  of  the  board  shall  hold  his  office  until 
the  next  election  of  trustees,  as  by  that  act  provided. 

The  annual  school  meeting  for  this  district  was  held  on  August 
5th,  1908,  for  the  purpose,  among  other  things,  of  electing  two 
trustees,  one  to  succeed  a  member  whose  term  then  regularly 
expired,  and  one  to  succeed  the  said  McKinley,  appointed  as 
aforesaid. 
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At  this  election  1,445  persons  voted,  and  the  result  of  the 
canvass  of  such  votes  was  announced  to  be  as  follows:  Edward 
B.  Long,  783  votes;  James  J.  Shaw,  559;  Eugene  F.  McKinley, 
544;  John  J.  Shaw,  357;  G.  M.  Fowles,  397;  E.  N.  Erhardt,  1. 
Mr.  Long  concededly  was  elected  as  one  member  of  the  board, 
but  it  was  determined  that  no  other  person  was  elected,  and  that 
Mr.  McKinley  therefore  held  over  as  a  member  of  the  board  until 
his  successor  should  be  properly  chosen. 

Section  14  of  title  8  of  the  Consolidated  School  Law  provides 
for  the  election  of  trustees  of  union  free  school  districts,  and  so 
much  of  it  as  is  applicable  is  as  follows: 

"  The  person  or  persons  having  a  majority  of  the  votes 
respectively  for  the  several  offices  shall  be  elected.  *  *  *. 
All  disputes  concerning  the  validity  of  any  such  election, 
or  of  any  votes  cast  thereat,  or  of  any  of  the  acts  of  the 
inspectors  of  election,  shall  be  referred  to  the  Superintendent 
of  Public  Instruction,  whose  decision  in  the  matter  shall  be 
final." 

The  defendant  contends  that  no  person  other  than  Mr.  Shaw 
having  received  a  majority  of  the  votes,  no  one  else  was  elected, 
and  he  should  therefore  hold  over. 

The  petitioner,  on  the  other  hand,  contends  that,  the  word 
"  majority,"  as  used  in  this  statute,  should  be  interpreted  to 
mean  "  plurality,"  and  that  he  having  received  a  plurality  of  the 
votes,  was  duly  elected  and  is  entitled  to  his  seat  upon  the  board. 

I  am  unable  to  agree  with  this  contention.  In  my  opinion 
it  was  the  intention  of  the  Legislature,  in  enacting  the  Consoli- 
dated School  Law,  to  require  an  actual  majority  of  the  votes  cast 
to  be  given  to  a  candidate  in  order  that  he  might  be  duly  elected. 

This  requirement  of  a  majority  vote  runs  all  through  this 
statute,  as  for  instance,  a  majority  vote  is  required  to  form  a 
union  free  school  district  (§  6,  title  8) ;  and  for  the  raising  of 
taxes  (§  10,  title  8),  and  for  the  election  of  trustees  in  common 
school  districts  (§  14,  title  7).  The  same  provision  was  contained 
in  preceding  statutes.  (§  15,  title  8,  chapter  555,  Laws  of 
1864.) 

In  this  respect  the  statute  differs  from  the  provisions  regarding 
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the  election  of  other  public  officers,  where  it  is  provided  that  the 
person  receiving  the  highest  or  greatest  number  of  votes  shall  be 
elected.  (New  York  State  CJonstitution,  art.  IV,  §  3;  Election 
Law,  §§  136,  191.) 

This  has  been  the  uniform  interpretation  placed  upon  this 
statute  by  the  Superintendent  of  Public  Instruction  and  the  Com- 
missioner of  Education,  and  was  also  so  decided  at  Special  Term 
of  the  Supreme  Court  in  a  proceeding  brought  by  this  petitioner 
against  this  board  of  education  for  a  writ  of  mandamus  directing 
said  board  to  recognize  the.  petitioner  as  a  member  thereof. 

The  Court  of  Appeals,  in  the  case  of  Smith  vs.  Proctor,  130 
X.  Y.,  319,  decided  that  a  provision  of  the  School  Law  providing 
for  a  vote  of  the  majority  of  the  inhabitants  of  the  school  district, 
meant  an  actual  majority  of  the  persons  voting,  and  the  petitioner 
refers  to  no  case  where  the  word  "  majority "  is  used  in  the 
statute  and  has  been  interpreted  as  meaning  "  plurality." 

In  all  of  the  cases  where  the  word  majority  has  been  under 
consideration,  it  seems  to  have  been  admitted  that  it  meant 
majority,  and  the  question  chiefly  involved  appears  to  have  been 
whether  such  majority  related  to  the  whole  number  of  persons 
entitled  to  vote  or  whether  a  majority  of  the  persons  actually 
voting  was  sufficient.  (See  cases  cited,  Amer.  &  Eng.  Ency.  of 
I-aw,  2nd  Ed.,  vol.  19,  page  613,  et  seq,) 

In  view  of  this  construction,  the  petitioner  was  clearly  not  duly 
elected.  He  contends,  however,  that,  even  if  he  be  not  entitled  to 
the  office  of  trustee,  Mr.  McKinley  is  usurping  said  office,  for  the 
reason  that,  under  the  statutes,  he  had  no  right  to  hold  the  same, 
beyond  the  date  of  the  annual  election.  With  this  contention  I 
am  also  unable  to  agree. 

While  the  statute,  as  above  quoted,  provides  that  a  person  ap- 
pointed a  member  of  the  board  shall  hold  his  office  until  the  next 
election  of  trustees,  this  is  a  mere  limitation  upon  the  term,  and  is 
intended  to  provide  for  the  election  by  the  people  of  a  successor 
at  the  first  annual  election  after  such  appointment;  but  in  the 
event  of  the  failure  to  elect  such  a  successor  at  such  annual  elec- 
tion, section  5  of  the  Public  Officers  Law  intervenes  and  pro- 
vides —  that  every  officer  having  duly  entered  on  the  duties  of  his 
office,  shall,  unless  the  office  shall  terminate  or  be  abolished,  hold 


Digiti 


ized  by  Google 


186  Report  of  the  Attorney-General. 

over  and  eontinuo  to  discharge  the  duties  of  his  ofiice,  after  the 
exiriration  of  the  term  for  which  he  shall  have  been  chosen,  until 
his  successor  shall  be  chosen  and  qualified,  but  that,  after  the  ex- 
piration of  such  term,  the  office  shall  be  deemed  vacant  for  the 
purposes  of  choosing  his  successor/' 

The  law  does  not  approve  of  an  actual  vacancy  in  a  public 
office. 

T  am  therefore  of  the  opinion  that  Mr.  McKinley  properly  holds 
the  offi<*e  of  trustee  and  member  of  the  board  of  education  for  this 
district,  and  that  this  application  should  be  denied. 

I  have  come  to  this  conclusion  without  passing  upon  the  ques- 
tion raised  as  to  whether  the  Commissioner  of  Education  has  not 
exclusive  jurisdiction  to  pass  upon  the  question  involved,  as  sug- 
gested in  the  case  of  Hill  vs.  Collins,  34  How.  Pr.,  336. 

Certainly  such  an  appeal  to  the  Commissioner  of  Education 
furnishes  an  easy  and  expeditious  method  of  determining  these 
questions,  and  in  view  of  the  fact  that  the  Commissioner  has  the 
power  to  call  a  special  meeting  under  the  circumstances  disclosed 
in  this  case,  it  would  seem  eminently  proper  that  the  matter 
should  be  submitted  to  him  for  determination. 

W.  S.  JACKSON, 

Attorney-General. 


BEFORE  THE  ATTOKNEY-GENERAL. 


In  the  Matter  of  the  Application  of 
Patrick  F.  White,  for  the  institution 
and  prosecution  of  an  action  in  the  nature 
of  Quo  Warranto  against  Patrick  H. 
McDoNAi.i),  an  alleged  unlawful  incum- 
bent of  the  office  of  Alderman  of  the 
Eighth  Ward  of  the  City  of  Albany. 


This  is  an  application  by  Patrick  F.  White  to  the  Attorney- 
General,  asking  that  an  action  in  the  nature  of  quo  warranto  be 
brought  for  the  purpose  of  trying  the  title  to  the  office  of  alder- 
man of  the  Eighth  ward  of  the  city  of  Albany. 
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The  matter  has  been  ably  presented  by  the  counsel  for  the 
resi)ectivc  parties. 

It  appears  that  at  the  general  election  held  in  the  city  of  Al- 
bany on  the  5th  day  of  November,  1907,  Patrick  F.  White,  the 
petitioner,  and  Patrick  H.  McDonald  were  candidates  for  alder- 
man of  the  Eighth  ward.  From  the  certified  returns  of  the  said 
election  it  appears  that  Patrick  F.  White  received  630  votes,  and 
that  Patrick  IT.  McDonald  received  639  votes. 

Thereafter,  the  Board  of  Supervisors  of  Albany  county,  as  a 
board  of  canvassers,  certified  that  Patrick  II.  McDonald  had  been 
elected  alderman  by  a  majority  of  nine  votes.  Ilis  certificate  was 
issued  and  he  is  now  serving. 

Following  the  election,  and  in  pursuance  of  the  provisions  of 
section  114  of  the  Election  Law,  the  petitioner  herein,  Patrick 
F.  White,  obtained  an  order  of  the  Supreme  Court  for  the  purpose 
of  a  judicial  investigation  of  certain  alleged  void  and  protested 
ballots. 

Upon  the  investigation  which  followed  it  did  not  appear  that 
there  were  as  a  matter  of  fact  any  void  and  protested  ballots  such 
as  had  been  set  forth  in  the  application  of  the  petitioner. 

The  proceeding  under  section  114  of  the  Election  Law  was 
thereupon  withdrawn  by  the  petitioner  herein,  it  being  apparently 
conceded  that  a  recanvass  of  the  void  and  protested  ballots  actually 
returned  as  such  would  not  change  the  result. 

irpon  the  investigation  thus  instituted  certain  other  ballots  were 
picked  out  by  representatives  of  the  petitioner  which  it  is  claimed 
were  improperly  marked  and  therefore  improperly  recorded  for 
McDonald.  Applying  similar  tests,  the  representatives  of  Mr. 
McDonald  picked  out  certain  similarly  marked  ballots  which  they 
claim  were  improperly  marked  and  counted  for  White. 

The  ballots  thus  placed  in  question  form  the  basis  of  this  ap- 
plication. They  were  counted  on  election  day  immediately  after 
the  close  of  the  polls  by  the  inspectors  and  poll  clerks  in  the 
presence  of  the  legal  and  ofiicial  representatives  and  watchers  of 
both  parties. 

At  best  the  claims  now  set  forth  with  respect  to  the  ballots 
counted  with  the  approval  of  all  sides  are  of  a  purely  technical 
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character,  and  the  claims  made  by  the  one  side  seem  to  be  fully 
offset  by  those  made  by  the  other  side. 

It  nowhere  appears,  nor  is  it  claimed  that  there  was  any  fraud, 
collusion  or  other  misconduct  in  the  count  of  the  ballots  or  in  the 
return  made  thereon. 

All  persons  present  concurred  in  what  was  done  and  in  view 
of  the  fact  that  among  the  petitioner's  watchers  were  practising 
lawyers  of  the  city  of  Albany,  it  is  to  be  presumed  that  every  pre- 
caution was  taken  to  protect  the  petitioner's  interests. 

From  neither  the  papers  herein  nor  upon  the  hearing  were 
facts  adduced  from  which  any  conclusion  may  be  arrived  at  as  to 
which  of  the  candidates  received  the  greater  number  of  ballots 
about  which  doubt  is  now,  for  the  first  time,  formally  raised. 

This  is  a  matter  which,  under  the  statute,  is  addressed  to  the 
discretion  of  the  Attorney-General.  There  being  neither  fraud 
nor  collusion  or  other  misconduct  alleged  and  it  not  appearing 
that  the  result  of  the  election  would  be  changed  if  the  action  which 
is  sought  were  instituted  and  prosecuted  and  upon  all  the  facts 
presented,  the  application  is  denied. 

W.    S.    JACKSON, 

A  ttomey-General. 


December  15,  1908. 
BEFOEE  THE  ATTOENEY-GEXEKAL. 


In  the  Matter  of  the  Petition  of  K.  Grant 
Johnston  to  revoke  the  authority  of  the 
Liverpool  and  London  and  Gi-obe  In- 
surance Company  to  do  business  in  the 
State  of  New  York. 


This  is  an  application  by  R.  Grant  Johnston  to  the  Superin- 
tendent of  Insurance  to  revoke  the  certificate  of  authority  granted 
by  him  to  the  Liverpool  and  London  and  Globe  Insurance  Com- 
pany, authorizing  that  corporation  to  transact  business  in  this 
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State  and  referred  by  the  Superintendent  of  Insurance  to  the 
Attorney-General  for  advice  in  the  premises. 

A  hearing  was  had  on  the  matter  before  the  Attorney-General, 
at  which  hearing  the  petitioner  was  represented  by  Mr.  Amos 
Van  Etten  of  Rondout,  N.  Y.,  as  counsel  and  the  insurance  com- 
pany by  Messrs.  Wallace,-  Butler  &  Brown  of  New  York. 

The  application  is  based  upon  the  fact  that  the  Liverpool  and 
London  and  Globe  Insurance  Company  has  recently  removed  to 
the  United  States  Courts  an  action  instituted  against  that  com- 
pany by  Mr.  Johnston  in  the  Courts  of  this  State,  which  re- 
moval is  alleged  to  be  in  violation  of  that  portion  of  section  30  of 
the  Insurance  Law,  which  reads  as  follows: 

"  If  any  such  corporation  (foreign  insurance  corporation) 
having  authority  to  do  business  in  this  State  admitted  since 
May  27,  1880,  shall  apply  to  remove  in  the  United  States 
Court  any  action  brought  against  it  in  any  court  of  this  State, 
its  authority  to  transact  the  business  of  insurance  in  this 
State  shall  cease  and  the  Superintendent  shall  revoke  the 
certificate  of  authority  of  any  such  corporation  to  do  busi- 
ness in  this  State     *     *     *     ." 

The  company  claims  to  come  within  the  exception  stated  in 
the  statute  in  that,  it  is  not  a  corporation  admitted  to  do  business 
in  this  State  since  May  27,  1880. 

The  petitioner,  among  other  things,  contends  that  foreign  cor- 
porations are  annually  admitted  to  do  business  in  this  State.  I 
am  unable  to  agree  with  this  contention.  There  seems  to  be  a 
clear  distinction  in  the  statute  between  the  renewal  of  such  a  cer- 
tificate of  authority,  provided  for  in  section  32  of  the  Insurance 
Law,  and  the  original  admission  of  the  company  to  do  business, 
provided  for  elsewhere  in  that  statute.  To  sustain  the  petitioner's 
contention  in  this  respect,  would  be  to  render  the  exception  above 
stated  in  section  30  above  quoted,  a  nullity. 

Another  question  is  raised  by  the  petitioner  in  that  it  is  con- 
tended that  the  Liverpool  and  London  and  Globe  Insurance  Coin- 
panv  was  not  legally  admitted  to  do  business  in  this  State  prior  to 
May  27,  1880.  This  contention  is  based  upon  the  fact  that  the 
Liverpool  and  London  Fire  and  Life  Insurance  Company  was  ad- 
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niitted  to  do  business  in  this  State  upwards  of  fifty  years  ago. 
That  at  that  time  there  was  in  existence  another  English  insurance 
eoin])any  known  as  the  Globe  Insurance  Company  and  that  by  act 
of  Parliament,  known  as  the  Liverpool  and  London  and  Globe 
Insurance  Company's  Act  of  1864,  tKe  two  companies  named  were 
amalgamated  under  the  name  of  the  Liverpool  and  London  and 
Globe  Insurance  Comi)any.  That  this  act  had  the  effect  of  creat- 
ing a  new  corporation  (Parish  v.  Lister  &  Delaware  R.  R.,  102 
X.  Y.,  353)  and  that  the  new  corporation  thus  created  was  never 
formally  permitted  to  do  business  in  this  State. 

Fj)on  this  contention  the  Superintendent  of  Insurance  has  filed 
a  certificate  stating  the  facts  to  be  as  follows,  viz. :  Under  the 
provisions  of  section  23  of  chapter  406  of  the  laws  of  1853,  it 
was  the  practice  of  the  Insurance  Department  to  authorize  foreign 
fire  insurance  corporations  of  other  countries  to  do  business  in 
this  State  by  issuing  a  certificate  of  authority  to  an  agent  desig- 
nated by  such  foreign  cor])oration,  which  recited  among  other 
things,  that  the  company  for  whom  the  agent  was  to  act,  had  com- 
plied with  the  laws  of  this  State.  That  the  records  of  the  Depart- 
ment disclosed  that  such  a  certificate  was  issued  to  an  agent  of  the 
Liverpool  &  London  Fire  and  Life  Insurance  Company  under 
date  of  January  15,  1863,  and  again  in  1864.  That  in  the  year 
1865  such  a  certificate  was  issued  to  an  agent  of  the  Liverpool  and 
London  and  Globe  Insurance  Company  and  that  upon  each  re- 
curring year  after  the  year  1865,  agents  were  duly  appointed  by 
tho  last  named  company  to  whom  certificates  of  authority  were 
issued.  That  pursuant  to  the  change  in  the  law  effected  by  chap- 
ter 61»0  of  the  laws  of  1892,  knoAvn  as  the  Insurance  Law,  the  first 
cei'tificate  of  authority  was  issued  to  the  Liverpool  and  London 
and  Glote  Insurance  Company  for  the  year  oommencing  January 
1,  1893. 

The  facts  thus  certified  by  the  Superintendent  of  Insurance 
disjiose  of  the  second  question  raised  by  the  petitioner. 

I  therefore  recommend  that  the  prayer  of  the  petitioner  be 
denied. 

W.  S.  JACKSOX, 

AUorney-Generah 
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Public  Service  Commission — Railroads. 

Power  of  Commission  to  fix  legal  rate 
of  fare  at  five  cents  for  all  railroads 
carrying  passengers  to  and  from 
Coney  Island. 

STATE  OF  NEW  YOKK, 

Attobney-General's  Office, 

Albany,  February  24,  1908. 

To  the  Honorable,  the  Senate  of  th^  State  of  New  York: 

Gentlemen. —  Receipt  of  your  resolution  of  February  4,  1908, 
requesting  the  Attorney-General  to  advise  the  Senate  whether 
under  the  law  the  Public  Service  Commission  for  the  First  Dis- 
trict has  not  the  power  to  fix  the  legal  rate  of  fare  at  five  cents 
for  passengers  carried  on  all  railroads  carrying  passengers  to  and 
from  Coney  Island  in  the  Borough  of  Brooklyn,  and,  if  any  rail- 
road is  excepted  therefrom,  the  name  of  such  railroad  and  the 
legal  reason  for  the  excepti(m  if  any^  exists,  is  hereby  acknowl- 
edged. 

The  question  whether  the  Legislature  may  delegate  to  a  commis- 
sion its  power  to  regulate  rates  was  involved  in  the  case  of  flatter 
of  Saratoga  Springs  v.  Saratoga  Gas  &  Electric  Company,  which 
has  recently  been  decided  by  the  Court  of  Appeals,  ^fv  depart- 
ment contended  that  the  delegation  of  such  power  to  a  Public 
Service  Commission  is  valid  and  that  contention  was  upheld  by  tJie 
court,  but  the  order  appealed  from  was  reversed  upon  other 
gromids. 

Section  22  of  the  Public  Service  Commission  Law  contains  pro- 
visions for  a  rehearing  upon  application  of  any  party  interested 
therein  and  for  the  changing  of  any^  order  on  account  of  facts 
oecurring  before  or  after  making  the  original  order  and  seems  to 
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make  the  Public  Service  Commission  Law  free  from  the  objection 
which  the  Court  of  Appeals  held  rendered  the  Gas  Commission 
Law  unconstitutional. 
Section  49  of  the  Public  Service  Commission  Law  provides: 

"  Whenever  either  commission  shall  be  of  opinion  after  a 
hearing  *  *  *  that  the  rates,  fares  or  charges  de- 
manded, exacted,  charged  or  collected  by  any  common  car- 
rier railroad  corporation  or  street  railroad  corporation  sub- 
ject  to   its   jurisdiction    for   the   transportation    of   persons 

*  *  *  are  unjust  or  unreasonable  *  *  *  the  com- 
mission shall  determine  the  just  and  reasonable  rates,  fares 
and  charges  to  be  thereafter  collected  and  in  force  as  the  max- 
imum   to    be    charged    for    the    sendee    to    be    performed. 

*  *  *  The  Commission  shall  have  power  by  order  to  re- 
quire any  two  or  more  common  carriers  or  railroad  corpora- 
tions whose  lines  owned,  operated,  controlled  or  leased  form  a 
continuous  line  of  transportation  or  could  be  made  to  do  so 
by  the  construction  and  maintenance  of  switch  connection  to 
establish  through  routes  and  joint  rate^,  fares  and  charges  for 
the  transportation  of  passengers,  freight  and  property  within 
the  state  as  the  commission  may  by  its  order  designate," 

It  has  been  argued  that  because  the  commission  obtains  juris- 
diction only  upon  a  complaint  (Section  49)  and  that  a  complaint 
can  be  made  only  for  an  illegal  charge  or  rate  (Section  48,  sub.  2) 
and  because  the  present  rate  has  been  declared  legal  by  the  Court 
of  Appeals  in  the  case  of  People  v.  Brooklyn  Heights  K.  R.,  187 
N.  Y.  49,  that  no  complaint  can  be  made  of  illegality  and  there- 
fore the  commission  is  without  power  to  reduce  the  rate.  This 
construction  would  practically  nullify  section  49  and  make  mean- 
ingless the  words  unjust,  imreasonable,  just  and  reasonable  as 
applied  to  rates  and  charges  in  that  section.  Surely  the  Legis- 
lature did  not  mean  that  the  commission  can  determine  a  rate  to 
be  unreasonably  high  only  when  it  has  been  previously  declared 
illegal  by  statute  or  the  courts.     Section  26  provides  that: 

*'A11  charges  made  or  demanded     *     *     *     for  the  trans- 
portation of  passengers     *     *     *     shall  be  just  and  reason- 
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able  and  no  more  than  allowed  by  law  or  by  order  of  the  com- 
mission *^  *  *.  Every  unjust  or  unreasonable  charge 
made  or  demanded  for  any  such  service  of  transportation  of 
passengers     *     *     *     is  prohibited." 

Section  48.  Subdivision  2,  provides  that  complaints  may  be 
made  by  petition  or  complaint  in  writing  "  setting  forth  any  thing 
or  act  done  or  omitted  to  be  done  in-  violation  or  claimed  to  he  in 
violation  of  any  provision  of  law,"  Even  if  the  filing  of  a  complaint 
alleging  illegality  is  a  prerequisite  to  action  by  tho  commission  and 
the  Court  of  Appeals  has  decided  that  a  10-cent  fare  was  legal,  that 
does  not  preclude  the  determination  by  the  commission  that  a  10- 
cent  fare  is  unreasonable.  An  unreasonable  or  an  unjust  fare  is 
prohibited  and  therefore  illegal.  A  written  complaint  claiming 
that  the  IQ-cent  fare  is  unjust  and  unreasonable  and  in  violation 
of  law  gives  the  commission  jurisdiction  to  determine  the  facts 
and  reduce  the  fare  to  that  which  is  reasonable. 

In  my  opinion  the  Public  Service  Commission  has  power  to  fix 
the  rate  of  fare  at  five  cents,  if  in  fact  that  sum  is  just  and  rea- 
sonable. WTiether  it  is  reasonable  and  is  suflScient  to  pay  expenses 
of  operation,  equipment,  repairs  and  a  fair  return  on  investment  is 
a  question  of  fact.  Neither  the  commission  nor  the  legislature 
itself  can  make  the  fare  so  low  as  to  be  confiscatory.  (Smith  v. 
Ames,  169  TJ.  S.  4&6;  Minn.  &  St.  L.  R.  R.  Co.  v.  Minnesota, 
186  U.  S.  266). 

There  is  no  railroad  or  street  surface  railroad  excepted  from  the 
operation  of  the  public  service  law  or  the  jurisdiction  of  the  com- 
mission, but  it  is  possible  that  the  Long  Island  Railway  Company 
carrying  passengers  from  Suffolk  county  to  Coney  Island  may  be 
witiiin  the  jurisdiction  of  the  Commission  of  the  Second  District. 
I  am  not  aware  of  any  other  exception  (See  Section  5,  sub.  3  and 
6).  The  legal  reason  for  that  exception,  if  it  be  an  exception,  is 
that  section  5  gives  to  the  Second  District  Commission  jurisdic- 
tion over  regulation  of  fares  and  transportation  of  passengers  upon 
railroads  other  than  street  railroads  "  from  a  point  Avithin  either 
district  to  a  point  within  the  other  district." 

Respectfully  yours, 

WILLIAM  S.  JACKSOX, 

Attorney-General. 
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State  Forest  Preserve  —  Adirondack  Park  —  Highways: 

Construction  of  Section  7,  Art.  VII, 
State  Constitution,  relating  to  im- 
provement and  construction  of  high- 
ways through  State  lands  (Ch.  115 
Laws  1898).  (Assembly  Bill 
Printed  Xo.  667,  "An  Act  relating 
to  highways  and  bridges.) 

(See  Opinion  July  25,  1907.) 

STATE  OF  NEW  YORK, 

Attorxey-Gexerai^'s  Office, 

Albany,  March  17,  1908. 

To  the  Honorable,  the  Assembly  of  the  State  of  Neic  York: 

Gentlemen. —  Your  resolution,  asking  the  opinion  of  the  Attor- 
ney-General and  his  construction  of  Section  7,  Article  VIT,  of  the 
Constitution,  relating  to  the  improvement  and  construction  of 
highways  under  the  laws  relating  thereto  (Chapter  115,  Laws  of 
1898,  and  the  various  acts  amendatory  thereof  and  supplemental 
thereto)  is  received : 

(1)  The  effect  of  Section  7,  Article  7,  of  the  Constitution  u]X)m 
the  construction  of  new  highways  through  State  lands  within  the 
Forest  Presen-e,  under  the  provisions  of  Cha])ter  115  of  the  Laws 
of  1898  and  the  acts  amendatory  thereof  and  supplemental  thereto. 

(2)  The  effect  of  Section  7  of  Article  7  of  the  Const  i  tut  ion 
upon  the  improvement  of  highways  already  existing,  where  the 
same,  or  a  portion  thereof,  is  over  or  through  lands  of  the  State 
within  the  Forest  Prt^erv^e. 

(3)  As  to  the  effect  of  Section  7,  Article  7,  of  the  Constitution, 
upon  the  improvement  of  highways,  and  the  payment  of  money 
therefor,  in  townis  and  counties  using  what  is  known  as  "  the 
money  system,"  where  such  highways,  or  portions  thereof,  are  over 
or  through  lands  of  the  State  of  Xew  York  within  the  Forest 
Presence. 

(4)  In  case  the  inhibition  of  Section  7,  Article  7,  of  the  Con- 
stitution absolutely  prohibits  any  construction  or  improvements  to 
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highways,  under  above  law,  what  method,  if  any,  is  provided  for 
the  working  and  improvement  of  highways  over  or  through  State 
lands  within  the  Forest  Preserve? 

I  assimie  that  by  these  questions  information  is  desired  as  to 
whether  a  new  highway  can  be  constructed,  or  an  old  highway  im- 
proved under  the  laws  referred  to,  and  if  not,  what  method  is  pro- 
vided for  maintaining  and  repairing  existing  highways  in  the 
Forest  Preserve. 

Section  7,  Article  VII,  of  the  State  Constitution,  provides : 

"  Forest  Preserve —  Section  7.  The  lands  of  the  State,  now 
owned  or  hereafter  acquired,  constituting  the  forest  presei-ve 
as  now  fixed  by  law,  shall  be  forever  kept  as  wild  forest  lands. 
They  shall  not  be  leased,  sold  or  exchanged,  or  be  taken  by 
any  corporation,  public  or  private,  nor  shall  the  timber 
thereon  be  sold,  removed  or  destroyed." 

The  Forest  Preserve,  as  then  fixed  by  law,  consisted  of  the  result 
of  numerous  statutes  and  acquisitions  of  lands  during  the  previous 
decade.  In  1885  the  Forest  Preserve  was  created  by  statute  em- 
bracing "  all  the  lands  now  owned  or  which  may  be  hereafter 
acquired  by  the  State  of  Xew  York  within  "  certain  counties,  and 
the  area  was  extended  by  subsequent  legislation.  (Laws  1885, 
Chap.  283;  Laws  1887,  Chap.  639;  Laws  1893,  Chap.  332). 

In  1890  the  Forest  Commission  was  authorized  to  ''  purchase 
lands  so  located  within  such  coimties  as  included  the  Forest  Pre- 
serve as  shall  be  available  for  the  purposes  of  the  Stale  Pari-," 
and  in  189^  the  Adirondack  Park  was  established  and  placed  under 
the  control  of  said  commission.  (Laws  of  1890,  Chap.  37;  Laws 
of  1892,  Chap.  707). 

By  chapter  707,  Laws  of  1892,  the  Forest  Commission  was 
given  tlie  care,  custody  and  control  of  the  Forest  Preserve  and 
power  of  regulating  and  licensing  guides  and  other  persons  en- 
gaged in  business  thereon,  and  ''  to  lay  out  jxiths  and  roads  in  the 
^nanner  prescribed  by  law,"  and  to  sell  certain  trees.  The  same 
provision  is  in  chapter  332,  Laws  of  1893. 

In  1895  the  constitutional  provision  above  quoted  was  adopted 
V  the  people  and  all  laws  inconsistent  with  that  provision  are  void 
^d  all  practices  violative  of  it  are  illegal. 
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The  Constitution  provides,  not  that  the  Forest  Preserve  shall 
be  kept  as  a  park  or  as  the  Adirondack  Park  or  as  forest  lands,  but 
that  it  "  shall  he  forever  kept  as  wild  forest  lands." 

The  scheme  of  highway  improvement  set  forth  in  chapter  115, 
Laws  of  1898,  as  amended,  is  inapplicable  to  paths  and  roads 
through  the  forest  preserve,  because  wholly  inconsistent  with  the 
character  of  these  lands  contemplated  by  the  constitutional  re- 
quirement. The  improvement  under  the  statutes  referred  to  im- 
plies the  removal  of  timber  from  lands  taken  for  new  roads  and 
wherever  an  old  road  is  straightened  or  widened.  There  is  no  ex- 
ception expressed  in  the  Constitution  permitting  the  removal  of 
timber  for  road  building.  If  the  Constitution  be  stretched  to  per- 
mit one  road,  there  will  be  no  limit  to  the  number  of  roads.  If 
one  foot  of  land  or  timber  is  allowed  to  be  taken,  there  will  be  no 
limit  to  the  encroachments  that  will  crowd  through  the  door  of 
such  precedent.  The  fact  that  roads  and  paths  exist  through  the 
forest  preserve  does  not  indicate  an  intention  to  have  more  or 
better  roads  built.  There  are  houses  aand  settlements  scattered 
all  through  and  surrounded  by  the  lands  of  the  forest  preserve,  but 
no  one  would  argue  that  the  building  of  more  houses  and  structures 
on  the  forest  preserve  is  the  proper  way  to  forever  keep  it  as  wild 
forest  lands. 

It  has  been  argued  that  unless  highways  can  be  made  through 
the  lands  of  the  forest  preserve  there  can  be  no  practical  scheme 
for  such  improvement  through  some  of  the  counties  and  therefore 
that  it  is  inequitable  and  not  in  accordance  with  section  12  of 
article  7  of  the  Constitution.  But  there  are  highways  in  different 
parts  of  all  these  counties  which  may  be  improved  without  violatr 
ing  the  Constitution.  Even  if  any  county  were  so  situated  that 
not  any  of  the  money  or  highways  could  be  apportioned  to  it,  that 
would  not  be  an  insuperable  objection.  New  York  and  Kings 
counties  can  have  no  such  apportionment  and  it  would  make  the 
good  roads'  law  no  less  valid  because  some  other  county  for  some 
different  reason  could  not  share  in  the  benefit  of  road  improvement. 

Section  220  of  the  Forest,  Fish  and  Game  Law,  gives  the  Forest, 
Fish  and  Game  Commissioner  control  and  supervision  of  the 
forest  preserve  and  authority  to  lay  out  roads  and  paths  therein. 
Highway  commissioners  of  the  respective  towns  have  authoritv 
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under  the  Highway  Law  to  make  repairs  and  keep  the  public 
highways  in  order.  But  these  officials,  in  the  performance  of  their 
respective  duties,  are  always  subject  to  this  constitutional  prohibi- 
tion against  changing  the  character  of  the  lands  and  removing  or 
destroying  timber. 

It  is  the  sworn  duty  of  your  honorable  body  and  of  the  Attor- 
ney-General to  support  the  Constitution  and  I  feel  that  the  only 
safe  course  is  to  strictly  follow  its  commands.  It  is  my  opinion 
that  notwithstanding  how  greatly  desirable  or  convenient  the 
improvement  of  highways,  under  chapter  115,  Laws  of  1898,  as 
amended,  may  appear  to  be,  it  cannot  be  done  through  the  forest 
preserve,  without  an  amendment  to  the  Constitution. 

Yours  respectfully, 

W.  S.  JACKSON, 

Attorney-General, 


In  re  Appropriation  for  Expenses  of  Attornexj-GeneraVs  Office. 

STATE  OF  NEW  YORK, 

Attorney-Gexerat/s  Office^ 

Albany,  January,  1908. 

To  Die  Finance  Committee  of  the  Senate: 

Gentlemen. —  In  the  estimate  herewith  submitted  to  Chairman 
Armstrong  of  the  appropriation  necessary  for  this  department  for 
the  fiscal  year  commencing  October  1,  1908,  I  have  placed  the 
salary  of  the  Attorney-General  at  $5,000  as  heretofore.  This  is  a 
matter  which  concerns  my  successor  and  it  is  submitted  to  the 
judgment  of  your  committee  whether  this  sum  is  adequate  com- 
pensation for  the  chief  law  oflBcer  of  the  StcTte.  I  will  call  your 
attention  to  the  f aet  that  the  salary  of  the  chief  counsel  for  each  of 
the  Pnblic  Service  Commissions  was  fixed  by  the  Legislature  at 
$10,000  per  annum,  and  that  the  commission  for  the  first  district 
recently  voted  to  pay  a  fee  of  $25,000  to  an  attorney  for  his  ser- 
vices in  a  single  case. 

I  have  asked  for  an  increase  in  the  staflF  and  sufficient  pay  to 
secure  competent  legal  services.     The  present  office  force  is  entirely 
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inadequate  and  there  is  no  question  but  that  regularly  employed 
deputies  accomplish  better  work  and  effeot  an  economy  in  min- 
imizing the  expensive  system  of  employing  special  counsel.  These 
increases  are  reasonable.  The  State  should  pay  its  attorneys  reg- 
ularly employed  all  the  year  round  in  the  Attorney-General's 
department,  where  the  volume  of  work  prevents  any  opijortunity 
for  private  practice,  salaries  that  compare  somewhat  favorably 
with  the  compensation  allowed  outside  lawj'ers  that  work  oc- 
casionally during  the  year  for  State  departments  and  commissions. 

The  work  devolving  upon  this  department  has  been  growing 
rapidly.  That  is  natural  because  the  State  is  growing  rapidly. 
The  increases  asked  for  will  not  take  effect  until  October  1,  1908, 
three  months  before  my  term  expires,  but  my  successor  will  find 
them  necessary  to  continue  the  work  and  policies  now  under  way. 
I  think  the  Attorney-General  should  be  active  in  looking  for  work 
to  do.  He  represents  in  the  courts  the  people  of  the  State  and 
upon  him  in  large  degree  rests  the  burden  of  enforcing  laws  which 
are  framed  for  the  protection  of  the  people.  If  my  successors  are 
to  fully  assume  their  official  responsibilities,  they  should  have 
proper  facilities  and  resources. 

I  have  asked  as  a  matter  of  justice  for  an  increase  in  the  salary 
of  the  private  secretary,  which  should  be  equal  to  that  paid  to  sec- 
retaries in  other  departments. 

The  work  of  the  department  has  been  continually  and  seriously 
handicapped  by  the  insufficiency  of  the  stenographic  force.  The 
additions  asked  will  be  appointed  from  the  Civil  Service  list. 

During  the  year  1907,  the  Agricultural  Department  turned  over 
to  me  for  prosecution^  1,156  cases  of  violations  of  the  agricul- 
tural and  pure  food  laws,  which  arose  in  all  the  counties  of  the 
State.  The  prosecution  of  these  cases  is  a  source  of  revenue  to  the 
State,  the  penalties  recovered  and  turned  over  to  the  State  Treas- 
urer being  considerably  in  excess  of  the  cost  of  prosecution.  Last 
year  the  penalties  collected  exceeded  by  a  substantial  sum  the 
amount  theretofore  collected  in  any  one  year.  It  is  not  necessary 
to  argue  before  your  committee  the  importance  of  properly  en- 
forcing the  agricultural  and  pure  food  laws  which  are  designed  to 
safeguard  the  health  of  the  people. 

In  connection  with  the  item  for  office  expenses  I  desire  to  call 
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attention  to  the  fact  that  the  cost  of  printing  alone  in  any  one  year 
may  exceed  $10,000.  In  1906  the  cost  of  necessary  printing 
ordered  by  my  predecessor  in  a  single  case  exceeded  $2,000.  Last 
year  the  stenographic  and  printing  charges  in  the  eighty-cent  gas 
case  exceeded  $8,000. 

For  the  payment  of  attorneys,  counsel,  agents  and  commissioners 
and  the  compensation  of  witnesses,  I  have  asked  for  $5,000,  which 
I  think  will  be  sufficient  if  the  regular  force  is  increased  as  re- 
quested. At  present  the  department  staff  can  attend  to  little  else 
than  ordinary  routine  business.  The  employment  of  special  coun- 
sel always  will  be  found  necessary  owing  to  the  extent  and  im- 
portance of  litigation  arising  in  all  parts  of  the  State  in  which 
the  people  are  interested.  The  services  of  special  counsel  are 
expensive.  The  fees  allowed  counsel  in  the  eighty-cent  gas  case  il- 
lustrate this  point.  In  that  litigation  the  employment  of  an  at- 
torney by  the  Public  Service  Commission  of  the  first  district, 
merely  to  argue  the  appeal,  at  a  fee  of  $25,000  attracted  no  un- 
favorable comment,  although  it  greatly  exceeded  the  total  allowed 
this  department  in  any  one  year  for  the  payment  of  special 
counsel,  and  was  but  $12,400  less  than  the  aggregate  of  the  an- 
nual salaries  of  the  Attorney-General's  deputies. 

I  request  an  appropriation  of  $15,000  for  special  investigations 
of  violations  of  the  laws  against  monopolies,  of  the  election  and 
tax  laws,  the  laws  affecting  public  service  corporations  and  of  other 
laws  of  the  State.  It  is  essential  that  such  a  fund  be  at  the  dis- 
posal of  the  Attorney-General  if  he  is  to  discharge  his  official  ol> 
ligations.  By  the  use  of  moneys  allowed  me  for  this  purpose  in 
the  emergency  appropriation  bill,  I  have  been  able  to  secure  evi- 
dence of  serious  violations  of  State  laws  by  corporations  and 
individuals  and  have  commenced  a  number  of  actions  and  pro- 
ceedings and  am  preparing  to  commence  others. 

The  salary  of  the  deputy  in  charge  of  the  New  York  City  Bureau 
should  be  increased  and  he  should  be  allowed  an  additional  deputy. 
The  volume  and  importance  of  the  %vork  devolving  upon  this 
bureau  have  grown  so  that  I  have  had  to  detail  deputies  from  the 
Albany  office  to  assist  the  Xew  York  deputy.  I  should  judge  that 
half  the  work  of  this  depart^ment  arises  in  Greater  Xew  York  and 
must  be  handled  there. 
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I  have  asked  for  an  increase  in  the  salary  of  Mr.  Quirk,  the 
assistant  to  the  deputy,  from  $3,000  to  $4,000  per  year.  Mr. 
Quirk  has  had  the  Court  of  Claims  work  for  many  years,  and  by 
reason  of  his  experience  and  ability,  his  services,  in  my  judgment, 
are  practically  indispensable  to  the  State.  He  was  appointed  to 
his  present  position  about  twenty  years  ago,  after  a  competitive 
civil  service  examination.  Since  then  he  has  been  retained  by  each 
succeeding  administration.  There  should  be  some  substantial 
recognition  of  the  exceptionally  faithful  and  eiBcient  service  which 
he  has  performed. 

Nine  months  of  the  next  fiscal  year  will  be  served  by  my  suc- 
cessor. In  my  judgment  it  is  better  to  appropriate  suflSci^it  funds 
at  the  outset  in  the  regular  appropriation  bill  than  to  force  the 
department  to  leave  a  legacy  of  debt  and  a  depleted  treasury  to  the 
incoming  Attorney-General  and  necessitate  emergency  appropria- 
tions to  take  care  of  deficiencies. 

I  was  present  at  the  meeting  of  the  Ways  and  Means  Commit- 
tee last  year  when  my  predecessor  stated  that  because  of  the  in- 
adequate appropriations  he  was  compelled  to  ask  his  friends  to 
volunteer  their  services  without  compensation  in  order  that  he 
might  be  able  to  dispose  of  the  work  devolving  upon  this  depart- 
ment, and  the  Legislature  at  its  last  session  found  it  necessary  to 
appropriate  the  sum  of  $87,000  in  the  annual  supply  bill  to  pay 
the  debts  of  his  administration. 

When  I  assumed  office  on  January  1,  1907,  there  were  no  funds 
on  hand  to  do  the  work,  and  at  my  request  an  emergency  appropria- 
tion was  made  to  carry  the  department  liirough  the  fiscal  year 
ending  September  30,  1907.  However,  the  Legislature  failed  to 
make  any  appropriation  for  the  fiscal  year  commencing  October  1, 
1907,  except  for  fixed  salaries  and  office  expenses,  and  as  a  conse- 
quence, I  must  ask  for  another  emergency  appropriation  to  com- 
plete the  present  fiscal  year. 

Tours  truly, 

W.  S.  JACKSON", 
Attomey-Oeneral 
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OPINIONS  RENDERED  THE  GOVERNOR. 


Indians. 

Treaty  with  Caughnawaga  Indians  of  Province  of  Quebec,  May 
31,  1796.    Claim  for  resumption  of  payments  by  State. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  18,  1908. 

Hon.  Charles  E.  Hughes,  Governor  of  the  State  of  New  York, 
Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  request  of  September  28,  1908, 
for  my  opinion  in  the  matter  of  the  rights  of  the  Caughnawaga 
Indians  of  the  Province  of  Quebec  against  the  State,  as  asserted 
in  communications  of  March  14th  and  July  27,  1908,  addressed 
to  the  Governor  by  Wagner  &  Garrison,  Esqs.,  of  the  City  of  New 
York,  counsel  for  the  Caughnawagas : 

The  question  of  the  State's  obligation  could  not  be  determined 
with  certainty  by  consideration  only  of  the  terms  of  the  treaty  of 
May  31,  1796,  which  was  made  at  the  City  of  New  York  and  en- 
tered into  between  this  State  on  the  one  side  and  the  Caughna- 
wagas in  concert  with  certain  other  Indians  on  the  other.  The 
Indians  referred  to  formerly  sometimes  called  themselves  the 
Seven  Nations  of  Canada. 

Before  replying  I  awaited  opportunity  to  examine  the  records  of 
such  transactions  as  may  have  occurred  subsequent  to  the  date  of 
the  treaty.  I  discover  that  in  the  year  1841  complaint  was  lodged 
with  the  Commissioners  of  the  Land  OflBce  by  the  Caughnawagas 
that  their  full  share  of  the  annuity  due  imder  the  terms  of  the 
treaty  referred  to  did  not  reach  the  members  of  the  tribe.  Special 
examiners  representing  the  State  were  thereupon  designated  who, 
in  conjunction  with  representatives  of  the  Canadian  Government, 
the  other  Indian  parties  to  the  treaty  being  represented  also,  con- 
sidered the  matter  and  reached  a  recommendation  that  a  division 
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of  the  annuity  be  made  in  the  future  by  the  State,  one-half  to  be 
paid  directly  to  the  Caughnawagas  and  the  other  half  to  the  other 
Indians  named,  in  the  treaty.  That  recommendation  was  ap- 
proved by  the  Commissioners  of  the  Land  Office  and  acquiesced 
in  by  all  of  the  Indians  interested  and  the  terms  thereof  were 
carried  out  by  the  State.  Thereafter,  and  in  the  year  1844,  the 
Caughnawagas  invoked  the  Commissioners  of  the  Land  Office, 
under  the  provisions  of  subdivision  1  of  chapter  234  of  the  Laws 
of  1841,  passed  May  25th,  to  pay  over  to  that  tribe  the  principal 
of  its  share  of  the  annuity.  That  principal  was  thereupon  com- 
puted on  the  assumption  of  a  6  per  cent,  annuity  to  be  $4,444.04. 
By  resolution  of  May  16,  1844,  the  Comptroller  was  directed  by 
the  Commissioners  of  the  Land  Office  to  draw  his  warrant  for  that 
sum  payable  to  Edward  Xarcisse  de  Lorimer,  Martin  Tekanesonti 
and  Thomas  Tiohateken,  as  attorneys  for  the  Caughnawagas  and 
in  full  of  the  principal  sum  to  which  they  were  entitled.  Accord- 
ing to  a  voucher  now  on  file  with  the  Comptroller,  executed  in  the 
names  of  these  attorneys,  that  sum  was  paid  as  directed  by  the 
resolution.  Accompanying  the  voucher  and  attached  thereto  is 
the  power  of  attorney  of  the  persons  referred  to  to  represent  the 
Caughnawagas  and  the  same  is  officially  certified  by  the  Secretarj' 
of  Indian  Affairs  of  the  Dominion  of  Canada. 

One  counterpart  of  the  original  treaty  which  was  executed  in 
triplicate  is  still  in  the  possession  of  the  other  Indian  parties  to 
that  treaty.  That  fact  no  doubt  accounts  for  the  supposition  of 
the  present  descendants  of  the  Caughnawagas  that  their  tribe  is 
still  entitled  to  participate  in  the  annuity.  Several  times  in 
recent  years  the  Caughnawagas  have  applied  to  the  Governor,  ask- 
ing that  the  State  resume  payments  to  them  but  the  Caughnawagas 
have  on  this  record  no  just  claim  against  our  State  under  the 
treaty  in  question. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-GeneraL 
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In  re  Appropriations  for  Expenses  of  Attorney-OeneraVs  Office, 

STATE  OF  NEW  YORK, 

Attorney-Gexerai^'s  Office, 

Albany,  June  6,  1908. 

Hon.  Charles  E.  Hughes,  Governor,  Executive  Chamber, 
Albany,  N.  Y.: 

Dear  Sir. —  On  October  1,  1908,  my  predecessor  in  office  had 
available  appropriations  amounting  to  $112,115.36.  During  the 
following  three  months,  this  sum  was  practically  exhausted,  so 
that  when  I, took  office  on  January  1,  1907,  there  were  no  funds 
for  the  conduct  of  the  office  during  the  remaining  nine  months  of 
the  fiscal  year,  excepting  for  fixed  salaries.  An  emergency  appro- 
priation of  $83,000  was  thus  made  necessary  tx>  carry  the  office 
until  October  1,  1907.  The  annual  supply  bill  of  1907  appro- 
priated $84,773.48  to  pay  my  predecessor's  debts,  making  the  ag- 
gregate appropriations  for  the  fiscal  year,  commencing  October  1, 
10(K),  $280,888.84. 

I  estimated  that  the  amount  necessary  for  the  office  during  the 
fiscal  year  commencing  October  1,  1907,  would  be  about  $160,000, 
!ind  asked  for  such  an  appropriation.  Instead,  the  Legislature 
allowed  me  $87,800  for  that  year,  -which  was  insufficient  to  pay 
(ven  the  fixed  salaries  and  the  ordinary  expenses  of  the  Albany 
and  Xew  York  offices.  No  provision  was  made  for  the  expense  of 
prosecuting  violations  of  the  Election  Laws,  or  of  the  Agricultural 
Law,  for  the  examination  of  upward  of  400  Barge  canal  titles, 
the  conduct  of  the  Eighty-Cent  Gas  litigation,  the  Ice  Trust  liti- 
pfation,  or  numerous  other  anti-trust  investigations  and  litigations, 
for  the  several  procedures  under  executive  requirement,  the  protec- 
tion of  the  Forest  Preserve,  the  prosecution  of  the  action  of  People 
V.  McClellan  and  Hearst,  or  for  many  other  activities  involving 
expenditures  never  contemplated  to  be  covered  by  the  meagre  ap- 
propriations for  the  salaries  of  the  regular  deputies  and  ordinary 
office  expenses.  On  June  7,  1907,  I  communicated  this  condition 
to  your  Excellency. 

By  January,  1908,  the  funds  made  available  in  the  Emergency 
Bill  of  January,  1907,  were  so  nearly  exhausted  that  I  was  forced 
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to  delay  action  upon  matters  of  great  importance  which  had  been 
developed  through  special  investigations,  and  was  unable  to  pro- 
ceed with  many  litigations  and  investigations  already  begun.  The 
Court  of  Appeals  held  the  law  providing  for  a  recount  of  the  bal- 
lots cast  in  the  New  York  mayoralty  election  of  1905  to  be  un- 
constitutional, leaving  the  action  I  had  brought  in  the  nature  of 
quo  warranto  the  only  means  of  determining  the  validity  of  that 
election. 

When  the  Legislature  of  1908  met  I  asked  for  an  emergency 
appropriation  of  $112,000  to  carry  the  office  until  October  1, 
1908,  including  an  estimate  of  $50,000  to  cover  the  expense  of 
the  McClellan-Hearst  case,  but  no  action  was  taken  until  the  an- 
nual supply  bill  became  a  law.  May  23,  1908,  in  which  only 
$60,500  was  appropriated,  including  $10,000  for  the  McClellan- 
Hearst  trial.  My  other  requests  were  likewise  disallowed  and  this 
clause  was  inserted :  ''  Not  to  exceed  two-thirds  of  tfie  total  of 
each  of  the  foregoing  items  shall  be  available  for  expenditure  dur- 
in-g  the  present  calendar  year." 

The  expense  in  the  Hearst-McClellan  case  has  already  exceeded 
$10,000  and  will  probably  equal,  if  not  exceed,  my  original  esti- 
mate, as  the  trial  is  expected  to  last  one  or  two  months  longer. 
The  other  amounts  allowed  in  the  supply  bill  are  insufficient  to 
pay  the  various  debts  already  incurred  and  which  have  existed 
since  the  first  of  the  year  and  the  postponement  of  the  payment  of 
one-third  of  the  items  allowed  until  1909  is  inexcusable.  The 
Department  is  without  sufficient  funds  to  pay  deputies  and  counsel 
who  were  necessarily  employed  and  who  have  waited  over  a  year 
for  compensation,  or  even  to  pay  the  ordinary  office  expenses  of 
the  Albany  and  New  York  offices,  such  as  telephone,  stenographic 
and  printing  bills,  office  rent,  etc.,  up  to  October  1,  1908.  A  de- 
posit of  nearly  $10,000  must  be  made  with  the  Clerk  of  the 
United  States  Supreme  Court  to  cover  the  expense  of  printing  in 
the  Eighty-Cent  Gas  case  and  there  are  stenographic  and  other 
expenses  in  the  same  case  unpaid  to  nearly  an  equal  amount. 

The  annual  appropriation  bill  for  the  year  commencing  Octo- 
ber 1,  1908,  contains  the  same  inadequate  provisions  for  deputies 
and  office  expenses  as  did  the  appropriation  bill  of  1907,  without 
any  provision  whatever  for  any  of  the  numerous  requirements  for 
expenditure,  hereinbefore  mentioned. 
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Unless  the  Legislature  at  the  present  extra  session  shall  remedy 
this  situation,  the  Attomey-Qenerars  office  will  be  compelled  to 
rely  upon  loans  from  private  individuals  for  the  payment  of  its 
necessary  and  proper  expenses,  and  needy  creditors  all  over  the 
State  will  have  to  wait  for  the  payment  of  their  just  debts  until 
the  meeting  of  the  Legislature  in  1909.  In  the  meantime  the 
most  important  work  of  the  office  will  be  suspended. 

Yours  truly, 

W.  S.  JACKSON, 

Attorney-General. 


Requirement  that  Attorney-General  Displace  the  District  Attor- 
ney in  Conduct  of  Prosecution  of  American  Ice  Company. 

STATE  OF  NEW  YORK, 

Executive  Chamber, 
Albany,  Yehruary  11,  1908. 

Hon.  William  Schuyler  Jackson,  Attorney-General  of  the 
State  of  New  York,  Albany,  N.  Y.: 
Sir. —  Pursuant  to  the  provisions  of  section  52  of  chapter  683 
of  the  Laws  of  1892,  I  hereby  require  that  you,  the  Attorney- 
General  of  the  State  of  New  York,  attend  in  person,  or  by  one 
of  your  deputies,  the  present  term  of  the  Supreme  Court  in  and 
for  the  county  of  New  York  (Criminal  Branch),  and  at  such 
later  term  or  terms  of  said  court,  appointed  or  fixed,  as  shall 
be  held  in  and  for  said  county,  and  that  you  in  person,  or  by  said 
deputy,  appear  before  the  grand  jury  drawn  and  now  in  session 
for  said  term  of  said  court  and  before  any  grand  jury  or  grand 
juries  which  may  be  drawn  and  sit  for  any  later  term  or  terms 
of  said  court,  for  the  purpose  of  managing  <and  conducting  in  said 
court,  and  before  said  grand  jury  and  said  other  grand  juries, 
any  and  all  proceedings,  examinations  and  inquiries,  and  any  and 
all  criminal  actions  and  proceedings,  which  may  be  had  or  taken 
by  or  before  said  grand  jury  so  drawn  and  in  session,  or  by  or 
before  any  such  other  grand  jury,  concerning  or  relating  to  any 
criminal  charge  or  charges  against  the  American  Ice  Company,  a 
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foreign  corporation  doing  business  in  this  State,  and  the  officers, 
directors,  managers  or  agents  thereof,  that  they,  or  any  of  them, 
did  make  or  attempt  to  make  or  enter  into  any  contract,  agree- 
ment, arrangement  or  combination  whereby  a  monopoly  in  the 
manufacture,  pro<luction  and  sale  in  this  State  of  ice  was  or  may 
be  created,  established  and  maintained,  and  whereby  competition 
in  this  State  in  the  supply  and  price  thereof,  was  or  may  be  re- 
strained and  prevented,  and  did  any  acts  pursuant  thereto  and  for 
the  consummation  thereof  in  violation  of  chapter  690  of  the  Laws 
of  1899  and  the  provisions  of  the  Penal  Code;  and  that,  in  person 
or  by  yonr  deputy,  in  the  place  and  stead  of  the  district  attorney 
of  Xew  York  county,  you  exercise  all  the  powers  and  perform 
all  the  duties  conferred  upon  you  by  said  section  52  and  by  this 
requirement  made  thereunder. 

(Signed)  CHARLES  E.  HUGHES. 


OPINIONS  RENDERED  THE  SECRETARY  OF  STATE. 


Session  Laws  —  Election  Notices  —  Concurrent  Resolutions. 
Designation  for  ])ublication  of  in  '^  Evening  Xews,"  Plattsburg, 
by  board  of  supervisors,  Clinton  county.     Legality  of  such 
designation, 

1.  As    a    paper   "  fairly   representing "   the   Democratic 

party. 

2.  As  to  pecuniary  interest  of  board  of  supervisors   as 

stockholders  or  officers  of  said  corporation  or  news- 
paper. 
Authority  of  Secretary  of  State  to  treat  such  designation  as  void. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Fehruary  5,  1908. 

Hon.   John   S.  Whalen,  Secretary  of  State,  Capitol,  Albany, 
N.  ¥,: 
Dear  Sir. —  Receipt  of  letter  inclosing  protest  against  designa- 
tion by  supervisors  of  the  Plattsburg  News  as  one  of  the  news- 
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papers  to  publish  the  session  laws  and  requesting  information  as 
to  the  legality  of  such  designation  is  hereby  acknowledged. 

The  views  herein  expressed  are  upon  the  assumption  that  the 
statements  contained  in  the  protest  are  true. 

The  facts  as  stated  are  that  the  four  Democratic  members  of 
the  board  of  supervisors  of  Clinton  county  on  Xovember  14,  190G, 
designated  the  "  Plattsburg  Republican,"  a  newspaper  which  had 
for  half  a  century  supported  Democratic  principles  and  candi- 
dates, to  publish  the  session  laws  and  other  matters  for  the  then 
ensuing  year  in  accordance  with  section  19  of  the  County  Law. 

On  October  10,  1907,  the  same  four  supervisors  designated  the 
"  Evening  Xews  of  Plattsburg,  New  York,  as  the  paper  fairly 
representing  the  Democratic  party,  to  publish  the  session  laws 
in  and  for  said  county  of  Clinton  for  the  ensuing  year,  the  cur- 
rent (sic.)  resolutions  of  the  Legislature  required  by  law  to  be 
published,  the  election  notices  issued  by  the  Secretary  of  State, 
the  official  canvass,  and  for  all  other  printing  and  publication  of 
notices  which  are  to  be  by  us  designated,  and  we  hereby  direct 
that  the  same  be  published  therein." 

The  Morning  Xews  has  for  many  years  been  the  principal 
Kepublican  paper  in  the  county,  and  for  several  years  published 
the  Evening  Xews  as  its  afternoon  edition  and  in  it,  in  State, 
National  and  other  elections,  supported  Republican  principles  and 
candidates.  In  May,  1907,  a  corporation  called  the  Evening 
News  Company  was  organized  and  this  corporation  has  published 
the  Evening  Xews  ever  since  and  in  its  columns  announced  that 
it  was  to  be  a  Democratic  paper. 

All  four  of  the  supervisors  who  signed  the  designation  for  the 
Evening  Xews  were  stockholders,  or  officers,  or  both,  of  the  Even- 
ing Xews  Company,  and  had  a  pecuniary  interest  in  the  pub- 
lication. 

It  is  not  deemed  necessary  in  view  of  the  conclusions  herein- 
after stated  to  consider  the  objection  that  this  designation  is 
invalid  because  for  the  ensuing  year  and  beyond  the  term  of  the 
supervisors  making  it. 

Was  it  such  paper  as  the  statute  describes  ? 

The  company  was  incorporated  in  May,  1907.  The  designa- 
tion was  made  October  14,  1907.    There  had  never  been  an  elec- 
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tion  of  any  kind  during  the  entire  existence  of  the  corporation 
that  published  it.  It  must  have  required  ability  of  an  unusual 
degree  to  ascertain  how  that  paper  was  the  paper  fairly  repre- 
senting the  Democratic  party  when  the  party  had  held  no  con- 
vention, had  adopted  no  platform,  and  whose  committee  had 
endorsed  the  Republican  nominees  for  judges  of  the  Court  of 
Appeals,  the  only  officers  to  be  voted  for.  If  this  paper  had  done 
some  representing  before  October  14,  1907,  there  was  opportunity 
for  enough  misrepresenting  after  that  and  before  election  day  to 
clear  the  atmosphere  of  its  Democratic  influences.  It  seems  to  me 
the  words  in  the  statute,  "  Regard  being  had  to  the  advocacy  by 
such  paper  of  the  principles  of  its  party  and  its  support  of  the 
State  and  National  nominees  thereof  and  to  its  regular  and  gen- 
eral circulation  in  the  towns  of  the  county  "  have  some  signifi- 
cance. Certainly  regard  in  this  case  was  not  had  to  support  of 
State  and  National  nominees,  for  it  had  always  supported  Re- 
publicans. The  courts  have  held  that  occasional  support  of  an 
independent  paper  was  not  sufficient  to  permit  such  designation. 
People  ex  rel.  Troy  Press  v.  Common  Council,  114  App.  Div. 
354.  In  the  recent  case  of  People  ex  rel.  Rochester  Union  and 
Advertiser  v.  Democratic  Supervisors,  189  N.  Y.  2^5,  the  Demo- 
cratic supervisors  of  Monroe  county  designated  the  Labor  Journal, 
determined  that  the  relator  had  not  supported  the  Democratic 
nominees  for  Governor,  and  that  the  Labor  Journal  advocated  the 
principles  of  the  party  and  supported  its  candidate  at  the  State 
election.  No  opinion  was  written,  but  in  its  decision  the  Court 
of  Appeals  says: 

"  Order  reversed  and  determination  of  respondents  an- 
nulled, with  costs  to  the  plaintiff  against  the  respondents,  the 
supervisors  of  the  county  of  Monroe,  on  the  ground  that 
according  to  the  undenied  allegations  of  the  petition  the 
Labor  Journal  was  not,  regard  being  had  to  the  advocacy  by 
such  paper  of  the  principles  of  the  Democratic  party  and 
its  support  of  the  state  and  national  nominees  thereof,  and  to 
its  regular  and  general  circulation  in  the  towns  of  the  county 
of  Monroe,  a  proper  paper  to  publish  the  Session  Laws  and 
concurrent  resolutions  of  the  legislature  for  1907;  no 
opinion." 
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In  view  of  this  decision,  it  seems  to  me  this  designation  of  the 
Evening  INTews  would  be  condemned  by  the  courts. 

A  matter  of  more  serious  consequence  is  the  financial  interest 
of  these  supervisors  in  the  printing  they  have  attempted  to  au- 
thorize. 

A  public  officer  who  is  authorized  to  make  any  contract  in  his 
official  capacity  shall  not  be  interested  in  such  contracts.  (Penal 
Code,  473.)  Such  interest  in  a  contract  makes  it  void  at  common 
law  as  against  public  policy.  Beebee  v.  Board  of  Supervisors, 
19  N.  Y.  Supp.  629;  Smith  v.  Albany,  61  N.  Y.  444;  Matter 
of  Taxpayers,  27  App.  Div.  365 ;  Hughes  v.  Board  of  Education, 
37  App.  Div.  180;  People  ex  rel.  Spalding  v.  Supervisors,  34 
Misc.  740.  This  designation  in  some  respects  is  not  a  contract, 
but  the  same  reason  that  would  make  a  contract  void  exists  to 
render  it  invalid.  It  creates  a  liability  on  the  part  of  the  State 
and  on  the  part  of  the  county  to  pay  for  the  printing  of  the  laws, 
resolutions  and  notices.  It  is,  in  fact,  making  a  contract  with 
themselves  to  pay  and  receive  pay  for  doing  the  printing.  They 
represent  themselves  on  one  side  and  the  public  on  the  other  and 
such  a  transaction  has  received  the  condemnation  of  courts  in  all 
cases,  whether  the  acts  were  those  of  trustee,  agent  or  officer. 

In  my  opinion,  for  the  reasons  stated,  this  was  an  improper 
and  illegal  designation.  But  what  is  the  duty  of  the  Secretary 
of  State ;  who  is  the  judge  of  the  politics  of  this  paper ;  and  who 
may  prevent  this  illegal  and  enforce  proper  action  ? 

In  People  v.  Supervisors  of  Cattaraugus  County,  19  Hun,  11, 
the  statute  required  the  board  of  supervisors  to  designate  papers 
of  parties  having  the  highest  and  next  to  the  highest  number  of 
votes.  Some  Greenbacks  and  some  Democrats  received  next  to 
the  highest  number.  It  was  held  that  the  board  acted  judicially 
in  determining  which  paper  to  designate,  and  could  not  be  re- 
viewed or  compelled  to  different  action  by  mandamus. 

In  People  v.  Martin,  142  N.  Y.  288,  the  clerk  of  the  board 
was  required  to  select  newspapers  having  the  largest  circulation 
within  the  county  or  city,  according  to  the  best  information  he 
could  obtain.  It  was  held  that  the  clerk  acted  judicially,  subject 
to  review  by  certiorari. 
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In  People  ex  rel.  Troy  Press,  114  App.  Div.  354,  and  People 
ex  reL  Eochester  Union,  189  N.  Y.  25,  the  courts  reviewed  and 
reversed  illegal  action  by  certiorari  proceedings  instituted  on 
behalf  of  the  proprietors  of  rival  newspapers. 

In  my  opinion,  the  Secretary  of  State,  if  satisfied  that  the  facts 
are  as  stated  in  the  protest,  may  treat  the  designation  as  void  and 
assume  the  burden  of  justifying  his  position  if  a  proceeding  be 
brought  against  him,  or  he  may  accept  the  certificate  with  the 
presumption  of  validity  it  carries  with  it  —  that  oflicers  have 
properly  performed  their  duty  —  and  leave  the  labor  of  correction 
to  interested  or  patriotic  citizens  of  Clinton  coimty. 
Yours  truly, 

WILLIAM  S.  JACKS0:N^ 

Attoryiey-GeneraL 


Election  Law  —  Section  7  —  Concurrent  Resolutions. 

When  Secretary  of  State  shall  designate  newspapers  for  publi- 
cation of. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  27,  1908. 
Hon.  John  S.  Wkalen,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  Yours  of  the  26th  inst.  asking  when  you  must 
designate  newspapers  in  which  to  publish  Concurrent  Resolutions 
is  received. 

It  is  provided  by  section  7  of  the  Election  Law  (Laws  1896, 
chap.  909),  as  follows: 

"  The  secretary  of  state  shall  cause  each  concurrent  reso- 
lution of  the  two  houses  of  the  legislature,  agreeing  to  a 
proposed  amendment  to  the  constitution,  which  is  referred 
to  the  legislature  to  be  chosen  at  the  next  general  election  of 
senators,  to  be  published  once  a  week  for  three  months 
next  preceding  such  election,  in  two  newspapers  published  in 
each  county  representing  the  two  political  parties  polling  the 
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highest  number  of  votes  at  the  then  last  preceding  general 
election,  and  in  one  additional  newspaper  published  in  each 
county  for  every  one  hundred  thousand  people  in  such  county, 
as  shown  by  the  then  last  preceding  federal  or  state  numera- 
tion    *     *     * " 

The  statute  is  silent  as  to  when  the  selection  or  designation  of 
the  papers  to  publish  such  resolutions  shall  be  made.  In  my 
judgment  it  was  the  legislative  intent  to  leave  the  time  of  the 
selection  and  designation  of  newspapers  to  the  discretion  of  the 
Secretary  of  State,  provided,  however,  that  the  publication  com- 
mence at  least  three  months  before  the  general  election  of  senators. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Business  Corporations  Law. 
Incorporation  of  Clarke's  Business  Institute,  an  educational  insti- 
tution, under  provisions  of. 

Albany,  April  27,  1908. 

Hon.  John  S.  Whauen,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  the  20th  instant  received,  inclosing 
proposed  certificate  of  incorporation  of  Clarke's  Business  Insti- 
tute, together  with  an  accompanying  memorandum.  This  corpo- 
ration proposes  to  incorporate  as  a  stock  corporation  under  the 
Business  Corporation  Law  for  the  following  purposes  as  set  forth 
in  its  certificate: 

"  11.  The  purposes  for  which  it  is  to  be  formed  are  the 
establishment,  maintenance  and  conduct  of  private  schools 
for  the  teaching  of  stenography,  penmanship,  bookkeeping, 
English  and  other  branches  of  learning,  except  higher  edu- 
cation." 

"  XL  Said  corporation  shall  have  no  power  to  confer  or 
issue  any  diploma  or  degree  nor  shall  said  corporation  or  any 
institution  or  concern  maintained  or  operated  by  it  exercise 
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such  power  or  assume  or  in  any  way  advertise  the  term 
'  college '  or  '  university '  in  connection  with  its  name  or 
designation," 

Objection  seems  to  be  made  to  the  filing  of  this  certificate  on 
the  ground  that  a  corporation  formed  for  the  purposes  named  can- 
not be  incorporated  under  the  Business  Corporation  Law  owing 
to  an  amendment  to  section  2  of  that  statute  affected  by  chap- 
ter 646  of  the  Laws  of  1907,  by  which  amendment  that  section 
is  made  to  read  as  follows : 

"  2.  Three  or  more  persons  may  become  a  stock  corpora- 
tion for  any  lawful  business  purpose  or  purposes  other  than  a 
moneyed  corporation,  or  a  corporation  provided  for  by  the 
banking,  the  insurance,  the  railroad  and  the  transportation 
corporations  laws,  (or  an  educational  institution  or  corpora- 
tion which  may  be  incorporated  as  provided  in  the  university 
law,)  by  making,  signing,  acknowledging  and  filing  a  cer- 
tificate, etc." 

The  words  inclosed  in  the  parentheses  are  new  and  were  in- 
serted by  the  amendment  referred  to. 

In  my  opinion  the  proper  construction  of  this  amendment  is 
that  no  corporation  can  be  formed  under  the  Business  Corporation. 
Law  for  purposes  for  which  an  incorporation  might  be  affected 
under  the  University  Law.  The  University  Law  (Laws  1892, 
chapter  378,  and  the  acts  amendatory  thereof)  provides  solely  for 
the  incorporation  of  institutions  for  higher  education.  Higher 
education  is  defined  by  subdivision  6  of  section  2  of  that  statute, 
as  follows : 

"  6.  Higher   education  means   education   in   advance   of 

common    elementary   branches    and   includes   the   work   of 

academies,  colleges,  universities,  professional  and  technical 

,^  schools    and    educational    work    connected    with    libraries, 

museums,  university  extension  courses  and  similar  agencies." 

,,The  Clarke's  Business  Institute  does  not  propose  to  incorporate 
for  any  of  these  purposes,  but  in  fact  its  certificate  expressly  ex- 
cludes them.     In  my  opinion  it  was  not  the  intention  of  that 
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statute  to  prevent  absolutely  the  creation  of  corporations  which 
should  have  power  to  give  instruction  in  elementary  branches  or 
in  so-called  business  courses.     I,  therefore,  consider  the  inclosed 
certificate  in  proper  lorm  for  filing  in  your  office. 
Yours  truly, 

WILLIAM  S.  JACKSON-, 

A  ttomey-  Oeneral. 


Insurance  Law  —  Co-operative  Fire  Insurance. 

Amended  certificate  of  incorporation,  Eoyal  Mutual  Fire  Insur- 
ance Company  of  Monroe  County,  not  in  compliance  with 
statute. 

STATE  OF  NEW  YOEK, 

Attoeney-Geneeal's  Office, 

Albany,  May  12,  1908. 

Hon.  John  S.  Whalen,  Secretary  of  State,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  examined  the  document  presented  to  you 
for  filing  and  referred  to  me,  purporting  to  be  an  amended  cer- 
tificate of  incorporation  of  the  Eoyal  Mutual  Fire  Insurance 
Company  of  Monroe  County,  executed  April  3,  1908,  for  the 
avowed  purpose  of  correcting  certain  defects  and  informalities  in 
a  certificate  originally  dated  February  24,  1904,  and  amended 
December  24,  1904. 

The  persons  executing  the  new  amendatory  document  are  not 
those  who  executed  the  original  incorporation  papers. 

There  is  now  pending  in  the  Supreme  Court,  at  the  suit  of  the 
Attorney-General,  an  action  against  the  persons  who  were  doing 
business  under  the  above  name  to  procure  a  judgment  restraining 
them  on  the  ground,  among  others,  that  they  were  never  legally 
incorporated.  It  will  not  be  necessary  to  consider  and  pass  upon 
the  question  of  whether  the  present  officers  have  the  power,  by 
their  certificate,  to  effect  the  curative  amendments  which  they 
desire,  or  whether  section  7  of  the  General  Corporation  Law  per- 
mits any  amendment  to  be  made  after  the  commencement  of  an 
action  by  the  Attorney-General  based  upon  the  invalidity  of  the 
original  incorporation  papers. 
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Incorporation  in  this  case  is  sought  under  article  9  of  the 
Insurance  Law,  which  authorizes  formation  of  companies  to  carry 
on  the  business  of  co-operative  fire  insurance,  whereby  the  mem- 
bers contribute  by  assessments  to  meet  the  amount  of  actual  losses 
suffered.  If  the  amendatory  papers  now  presented  do  not  con- 
form to  the  requirements  of  article  9,  they  should  not  be  filed  any 
more  than  should  original  incorporation  papers  in  such  a  case. 

The  Insurance  Law,  section  263,  requires  that  the  incorporation 
papers  shall  include  a  copy  of  the  by-laws  to  govern  the  conduct 
of  business.  Section  276  provides  that  such  by-laws  shall  not  be 
inconsistent  with  the  law.    Section  267  provides: 

"  Contract  of  members. —  Every  person  insured  in  and  by 
such  corporation  shdll  give  his  undertaking  in  such  form  as 
the  corporation  may  prescribe  to  pay  his  pro  rata  share  to* 
the  corporation  of  all  losses  or  damages  sustained  by  any 
member  thereof  from  any  cause  specified  in  the  policy,  which 
undertaking  shall  be  filed  by  the  secretary  in  the  office  of 
the  corporation.  He  shall  also  pay  such  reasonable  sum  for 
policies  and  expenses  and  within  such  time  as  may  be  re- 
quired by  the  by-laws "     *     *     *. 

The  by-laws  incorporated  in  the  amendatory  document  provide, 
article  8,  as  follows: 

"  The  executive  committee  is  authorized  to  fix  the  rate  of 
insurance "     *     *     *. 

Also: 

"  Membership. —  Every  person  who  shall  sign  any  appli- 
cation for  insurance  as  required  by  the  certificate  of  incorpo- 
ration or  by  the  by-laws  of  said  company,  shall  become  a 
member  thereof.'' 

Also: 

"  Policies.—  The  New  York  Standard  Policy  shall  be  the 
policy  issued  by  this  company.'' 

The  Insurance  Law,  section  266,  recognizes  that  the  standard 
form  of  insurance  policies  is  not  adapted  to  the  setting  forth  of  the 
contract  of  insurance  authorized  by  article  9  and,  therefore   ex- 
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empts  companies  organized  thereunder  from  the  provisions  of 
section  121,  which  makes  the  use  of  the  standard  form  of  policy 
obligatory. 

It  is  apparent  from  these  by-laws  that  it  is  intended  by  the 
proposed  incorporators  in  this  case  to  conduct  the  business  of  fire 
insurance  in  violation  of  the  provisions  of  chapter  9.  Such  by- 
laws would  hold  out  to  the  public  that  the  company  may  enter 
into  contracts  of  insurance  in  consideration  of  cash  premiums 
to  be  paid  in  advance  and  at  a  definite  rate  fixed  by  the  executive 
committee;  that  persons  may  become  members  by  signing  an 
application  which  need  not  include  an  undertaking  on  the  appli- 
cant's part  to  pay  hia  share  of  losses  which  may  be  suffered.  The 
standard  form  of  policy  is  to  be  used,  which  will  recite  as  the 
'consideration  a  cash  payment,  when  a  co-operative  company 
organized  under  chapter  9  has  no  power  to  insure  on  such  a 
consideration. 

The  document  presented  to  you  for  filing  and  containing  these 
provisions,  which  are  not  only  unauthorized  by  law,  but  actually 
inconsistent  with  the  provisions  of  the  statute,  is  not  entitled  to  be 
filed.  You  should,  therefore,  refuse  to  file  the  document  on  the 
authority  of  People  ex  rel.  Barney  v.  Whalen,  119  App.  Div.  749 
(aflSrmed,  189  N.  Y.  560). 

Yours  truly, 

WILLIAM  S.  JAOKSON", 

Attomey-Oeneral. 


Secretary  of  State  —  Bonds. 

Bonds  filed  with  Secretary  of  State  for  manufacture  of  silver  and 
gold  cannot  be  surrendered  by  him. 

STATE  OF  NEW  YORK: 

Attorney-General's  Office, 

Albany,  May  29,  1908.- 

To  the  Honorable  the  Secretary  of  State: 

Dear  Sir. —  Your  communication  of  recent  date,  inclosing  letter 
from  Messrs.  Hampson  &  Parry,  received.  The  inquiry  therein 
oontained  seemB  to  be  based  upon  the  following  facts : 
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John  F.  Schrink  &  Son,  of  Newark,  N.  J.,  filed  a  silver  and 
goldware  manufacturer's  bond  with  a  surety  company  as  surety 
thereon,  intending  to  place  their  goods  on  the  New  York  market, 
but  subsequent  to  said  filing  changed  their  plans  and  have  not 
placed  any  goods  on  the  New  York  market.  Said  John  F. 
Schrink  &  Son,  through  their  attorneys,  now  request  you  to  cancel 
or  discontinue  said  bond. 

Section  5  of  chapter  331  of  the  Laws  of  1898,  as  amended  by 
chapter  288  of  the  Laws  of  1905,  simply  confers  upon  the  Secre- 
tary of  State  the  ministerial  duty  of  filing  the  bond,  which  then 
becomes  a  public  record.  In  the  absence  of  statutory  authorization, 
you  would  not  be  justified  in  destroying  or  surrendering  said  bond, 
nor  in  permitting  the  withdrawal  or  cancellation  thereof. 

Section  5,  above  mentioned,  provides  in  part: 

"  Which  bond  shall  be  approved  by  a  Justice  of  the  Su- 
preme Court  and  be  subject  to  the  provisions  of  Chapter  8 
Title  6  Article  V  of  the  Code  of  Civil  Procedure,  so  far  as 
they  are  applicable." 

An  examination  of  said  chapter  8  of  the  Code  might  suggest  the 
cancellation  of  said  bond  by  application  to  the  court. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-General. 


General  Corporations  Law  —  Foreign  Corporations. 

Power  of  Secretary  of  State  to  revoke  certificate  of  authority  in 
case  of  removal  of  person  designated  upon  whom  process  may 
be  served. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  Septemher  2,  1908. 

Hon.  JamI]s  L.  Whalen,  Deputy  Secretary  of  State,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  letter  of  August  27th,  1908,  was  duly  re- 
ceived, by  which  it  appears  that  an  application  has  been  made  at 
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yonr  oflSce  to  revoke  the  certificate  of  authority  to  do  business  in 
this  State  granted  to  a  certain  foreign  corporation,  such  applica- 
tion being  based  on  the  ground  that  the  person  designated,  upon 
whom  service  of  process  could  be  made,  has  removed  from  the 
State,  in  violation  of  section  16  of  the  General  Corporation  Law. 

In  this  connection  you  ask  the  followng  question :  "  Does 
absence  from  home  of  the  designee,  whether  intentional  or  other- 
wise, for  a  period  of  over  thirty  days,  constitute  a  removal  under 
section  16  of  the  General  Corporation  Law,  and  has  this  office 
the  power  under  such  circumstances  to  revoke  the  license  granted 
to  do  business  in  this  State  ?  " 

The  section  referred  to  provides  that  before  granting  such  a  cer- 
tificate to  a  foreign  corporation  the  corporation  shall  file  in  your 
office  a  statement  setting  forth  a  place  within  the  State  which  is 
to  be  its  principal  place  of  business  and  designating  the  person 
upon  whom  process  against  the  corporation  may  be  served  within 
this  State,  and  then  proceeds  as  follows: 

"  The  person  so  designated  must  have  an  office  or  place  of 
business  at  the  place  where  such  corporation  is  to  have  its 
principal  place  of  business  within  the  state  *  *  *.  If  the 
person  so  designated  dies  or  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business  within  the 
state  and  the  corporation  docs  not  within  thirty  days  after 
such  death  or  removal,  designate  in  like  manner  a  person 
upon  whom  process  against  it  may  be  served  within  the  state, 
the  secretary  of  state  may  revoke  the  authority  of  the  corpora- 
tion to  do  business  within  the  state." 

The  word  "  removal "  in  law  usually  signifies  a  permanent 
absence  or  a  change  of  domicile  and  does  not  mean  absence  for 
temporary  purposes  or  absence  for  pleasure. 

Nevertheless,  the  purpose  of  the  Legislature  was  to  provide  an 
easy  method  for  the  service  of  process  upon  foreign  corporations 
and  the  statute  should  not  be  so  construed  as  to  i)ermit  of  evasion 
by  the  person  designated  remaining  away  from  the  principal  place 
of  business  within  this  State  of  such  corporation  for  a  long  period 
upon  the  claim  that  such  absence  was  temporary  when  accompanied 
with  an  intention  to  return. 
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Yon  are  vested  by  the  statute  with  discretionary  power  to  revoke 
such  certificate  if,  in  your  opinion,  the  provisicm  thereof  as  to 
the  removal  of  the  person  so  designated  has  been  violated.  It  is 
£or  you  to  determine  apon  the  facts  presented  whether  there  has 
been  an  actual  removal  by  the  designee  or  whether  his  absence  was 
in  fact  merely  temporary  and  without  an  intent  to  evade  the 
statute. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


OPINIONS  RENDERED   THE  STATE  COMPTROLLER. 


Labor  Law  —  Section  65. 

Traveling  expenses,  etc.,  of  Deputy  Factory  Inspectors.    Accounts 
C.  M.  Gilmore  and  Hiram  Blanchard. 

(See  Opinion  Mch.  31,  1905,  Bame  subject.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Janitary  7,  1907. 
Hon.  Martin  H.  Glynn,  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Your  favor  of  the  9th  ult.,  wherein  you  ask 
me  to  advise  you  whether  the  opinion  rendered  on  March  31,  1905, 
by  the  Attorney-General,  Hon.  Julius  M.  Mayer,  to  Hon.  John 
McMackin,  then  Commissioner  of  Labor,  relative  to  expenses  of 
Deputy  Factory  Inspectors  permanently  assigned  to  office  work, 
covers  the  accounts  of  C.  M.  Gilmore  and  Hiram  Blanchard,  which 
you  inclosed,  is  received. 

I  believe  the  opinion  referred  to,  covers  the  subject  matters  of 
the  accounts  in  question. 

The  account  of  Mr.  Gilmore,  who  is  a  Deputy  Inspector,  is 
$60,  and  is  for  room  rent  and  meals  furnished  at  Albany,  N.  Y. 

The  account  of  Mr.  Blanchard,  a  Deputy  Factory  Inspector,  is 
$18.90  and  is  for  a  commutation  railroad  ticket  from  Schenectady 
to  Albany  and  lunches  for  a  period  of  nineteen  days. 
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From  the  letters  inclosed  it  appears  that  such  accounts  were 
contracted  while  Messrs.  Gilmore  and  Blanchard  were  performing 
certain  duties  in  the  office  of  the  Department  of  Labor.  Section 
65  of  the  Labor  Law  makes  provisions  for  the  payment  of  reason- 
able necessary  traveling  and  other  expenses  while  engaged  in  the 
performance  of  duties,  but  "  such  reasonable  necessary  traveling 
and  other  expenses  "  must  be  incurred  while  the  person  contract- 
ing them  is  traveling  in  and  about  the  State  in  the  performance  of 
his  duties,  and  do  not  in  my  judgment  contemplate  expenses  of 
such  person  while  engaged  in  performing  work  at  the  Albany 
office. 

I  believe  the  items  composing  the  accounts  in  question  cannot 
be  considered  as  "  reasonable  necessary  traveling  and  other  ex- 
penses ''  as  contemplated  by  section  65  of  the  Labor  Law. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Canal  Fund  Moneys. 

Deposits  of  in  Oriental  Bank,  New  York  City,  execution  of  bond 
to  the  People  of  the  State  of  New  York  with  American  Surety 
Company.  Duty  of  Comptroller  regarding  payment  by 
surety. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  February  17,  1908. 

The  Honorable,  the  Comptroller,  Albany,  N,  Y.: 

Dear  Sir. —  Your  request  of  recent  date  for  an  opinion  as  to 
how  your  department  must  proceed  upon  the  security  it  has  for 
certain  deposits  of  canal  fund  moneys  in  the  Oriental  Bank  of  the 
city  of  New  York  received.  I  understand  the  facts  to  be  as  fol- 
lows: On  October  29,  1907,  said  bank  executed  and  delivered  its 
bond  in  the  sum  of  $1&5,000  with  the  American  Surety  Company 
as  surety  covering  such  above-mentioned  deposits.  Later  said  bank 
deposited  with  the  Comptroller,  under  chapter  372  of  the  Laws  of 
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1905,  state  bonds  at  the  par  value  of  $100,000  as  "further  and 
additional  security"  for  such  deposits.  The  amount  involved  is 
$175,000  and  the  question  arises  whether  you  may  proceed 
against  the  American  Surety  Company  to  recover  said  amount  or 
whether  you  must  first  sell  the  State  bonds  on  deposit,  and,  after 
applying  the  proceeds  thereof,  hold  said  surety  company  for  the 
balance.     It  is  my  opinion  that: 

The  American  Surety  Company  bond  was  intended  to  operate 
as  security  for  any  and  all  deposits  of  the  Canal  Fund  made  by 
the  State  in  the  Oriental  Bank,  the  liability  of  said  surety  being 
limited  to  the  simi  of  $185,000.  The  act  of  the  bank  in  thereafter 
depositing  with  the  Comptroller,  under  chapter  372  of  the  Laws 
of  1905,  State  bonds  at  par  value  of  $100,000  was  not  intended 
to  provide  security  only  for  deposits  additional  to  and  beyond  the 
sum  of  $185,000  already  secured  by  the  previous  bond,  but  fur- 
nished further  and  additional  security  for  any  and  all  deposits 
theretofore  or  thereafter  made  from  the  Canal  Fund. 

The  Comptroller  having  accepted  the  deposit  of  such  State  bonds 
for  the  purpose  specified,  even  after  the  surety  became  bound  and 
without  the  knowledge  of  said  surety,  holds  same  not  only  for  the 
security  of  the  State  but  for  the  indemnity  of  the  surety  and  must 
do  no  act  which  will  impair  the  value  or  invalidate  the  avails 
thereof  to  the  surety. 

My  opinion  is  that  it  is  not  necessary  for  your  Department  to 
sell  the  State  bonds  on  deposit  and  apply  the  proceeds  thereof  to 
the  amount  due  before  proceeding  against  the  surety,  but  you  may 
proceed  against  the  American  Surety  Company  for  the  full 
amount  due  the  State,  said  amount  being  less  than  the  penal  sum 
of  the  American  Surety  Company's  bond,  meanwhile  holding  the 
bonds  for  the  benefit  of  said  surety  so  that,  if  the  surety  pay  the 
amount  due  it  may  be  subrogated  to  the  rights  and  interests  of  the 
State  in  such  bonds,  if  equity  requires.  Brant  on  Suretyship, 
§  480,  First  ISTational  Bank  v.  Wood,  71  K  Y.,  411 ;  Third  Na- 
tional Bank  v.  Shields,  55  Hun,  274. 

I  would  advise  that  you  notify  the  American  Surety  Company 
of  the  additional  security  on  deposit  with  your  department  and 
demand  payment  of  the  total  amount,  thereby  affording  said  surety 
an  opportunity  of  making  payment  and  claiming  subrogation  to 
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the  rights  and  interests  of  the  State  in  and  to  the  State  bonds  on 
dejwsit  with  your  department ;  otherwise  that  you  proceed  against 
said  surety  to  enforce  the  collection  of  the  total  amount  due  the 
State. 

Yours  truly, 

WILLIAM  S.  JACKSOJf, 

Attorney-General. 


Tax  Law  —  Sections  182,  291  —  Corporations. 

Franchise  tax  upon,  whether  mortgages  upon  which  recording  tax 
has  been  paid  are  exempt. 

STATE  OF  NEW  YOKK: 

Attorney-General's  Office, 

Albany,  February  18,  1908. 

To  the  Honorable,  the  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Your  communication,  inclosing  letter  of  Mr.  Frank 
Harvey  Field,  asking  for  an  opinion  as  to  the  interpretation  of 
sections  182  and  291  of  the  Tax  Law  as  to  the  exemption  of  mort- 
gages upon  which  a  recording  tax  has  been  paid,  received. 

Section  182  of  the  Tax  Law,  as  in  eflFect  October  1,  1906,  is  as 
follows : 

"Section  182.  Franchise  tax  on  corporations. —  For  the 
privilege  of  doing  business  or  exercising  its  corporate  fran- 
chises in  this  state  every  corporation,  joint-stock  company  or 
association,  doing  business  in  this  State,  shall  pay  to  the 
state  treasurer  annually,  in  advance,  an  annual  tax  to  be  com- 
puted upon  the  basis  of  the  amount  of  its  capital  stock,  em- 
ployed during  the  preceding  year  within  this  state,  and  upon 
each  dollar  of  such  amount.  The  measure  of  the  amount  of 
capital  stock  employed  in  this  state  shall  be  such  a  portion 
of  the  issued  capital  stock  as  the  gross  assets  employed  in  any 
business  within  this  state  bear  to  the  gross  assets  where  em- 
ployed in  business.  For  purposes  of  taxation,  the  capital  of 
a  corporation  invested  in  the  stock  of  another  corporation 
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shall  be  deemed  to  be  assets  located  where  the  physical  prop- 
erty represented  by  such  stock  is  located.  If  the  dividends 
upon  the  capital  stock  amount  to  six,  or  more  than  six  per 
centum  upon  the  par  value  of  the  capital  stock,  during  any 
year  ending  with  the  thirty-first  day  of  October,  the  tax  shall 
be  at  the  rate  of  one-quarter  of  a  mill  for  each  one  per 
centum  of  dividends  made  or  declared  upon  the  par  value  of 
the  capital  stock  during  said  year.  If  such  dividend  or  divi- 
dends amount  to  loss  than  six  per  centum  on  the  par  value  of 
the  capital  stock  and 

(1)  The  assets  do  not  exceed  the  liabilities,  exclusive  of 
capital  stock,  or 

(2)  The  average  price  at  which  such  stock  sold  during  said 
year,  did  not  equal  or  exceed  its  par  value,  or 

(3)  If  no  dividend  was  declared, 

Then  each  dollar  of  the  amount  of  capital  stock  employed 
in  this  state,  determined  as  hereinbefore  provided,  shall  be 
taxed  at  the  rate  of  three-fourths  of  one  mill.  If  such  divi- 
dend or  dividends  amount  to  less  than  six  per  centum  on  the 
par  value  of  the  capital  stock,  and, 

(1)  The  assets  exceed  the  liabilities,  exclusive  of  capital 
stock,  by  an  amount  equal  to  or  greater  than  the  par  value 
of  the  capital  stock,  or 

(2)  The  average  price  at  which  such  stock  sold  during  said 
year  is  equal  to  or  greater  than  the  par  value. 

Then  the  amount  of  capital  stock,  determined  as  herein- 
before provided  to  be  employed  in  this  state,  shall  be  taxed 
at  the  rate  of  one  and  one-half  mills  on  each  dollar  of  the 
valuation  of  the  capital  stock  employed  in  this  state,  but  such 
valuation  shall  not  be  less  than 

(1)  The  par  value  of  such  stock, 

(2)  The  difference  between  the  assets  and  liabilities  ex- 
clusive of  capital  stock, 

(3)  The  average  price  at  which  such  stock  sold  during  said 
year. 

If  such  corporation,  joint-stock  company  or  association 
shall  have  more  than  one  kind  of  capital  stock,  and  upon  one 
of  such  kinds  of  stock  a  dividend  or  dividends  amounting  to 
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six,  or  more  than  six  per  centum  upon  the  par  value  thereof, 
has  been  made  or  declared,  and  upon  the  other  no  dividend 
has  been  made  or  declared,  or  the  dividend  or  dividends  made 
or  declared  thereon,  amount  to  less  than  six  per  centum  upon 
the  par  value  thereof,  then  the  tax  shall  be  at  the  rate  of  one- 
quarter  of  a  mill  for  each  one  per  centum  of  dividend  made 
or  declared  upon  the  capital  stock  upon  the  par  value  of 
which  the  dividend,  or  dividends  made  or  declared  amount  to 
six  or  more  than  six  per  centum,  and  in  addition  thereto  a 
tax  shall  be  charged  upon  the  capital  stock, 

(1)  Upon  which  no  dividend  was  made  or  declared,  or 

(2)  Upon  which  the  dividend  or  dividends  made  or  de- 
clared did  not  amount  to  six  per  centum  on  the  par  value, 

•At  the  rate  as  hereinbefore  provided  for  the  taxation  of 
capital  stock  upon  which  no  dividend  was  made  or  declared, 
or  upon  which  the  dividend  or  dividends  made  or  declared 
did  not  amount  to  six  per  centum  on  the  par  value." 

Section  291  of  the  Tax  is  as  follows: 

"Section  291.  Exemption  from  local  taxation.^ — All  mort- 
gages of  real  property  situated  within  the  state  which  are 
taxed  by  this  article  and  the  debts  and  the  obligations  which 
they  secure,  together  with  the  paper  writings  evidencing  the 
same,  shall  be  exempt  from  other  taxation  by  the  state, 
counties,  cities,  towns,  villages,  school  districts  and  other  local 
subdivisions  of  the  state,  except  that  such  mortgages  shall  not 
be  exempt  from  the  taxes  imposed  by  sections  twenty-four, 
one  hundred  eighty-seven,  one  hundred  eighty-seven-a,  one 
hundred  eighty-seven-b  and  article  ten  of  the  tax  law;  but  the 
exemption  conferred  by  this  section  shall  not  be  construed  to 
impair  or  in  any  manner  affect  the  title  of  any  purchaser  of 
land  or  real  estate  which  may  be  sold  for  non-payment  of 
taxes  levied  by  any  local  authority." 

The  words  "capital  stock "  in  section  182  refer  to  the  property 
of  the  corporation  contributed  by  the  stockholders,  or  otherwise 
obtained  by  it  and  not  the  shares  of  stock. 

Williams  v.  Western  Union  Tel  Co,,  93  N.  Y,,  162  ; 
People  ex  rel.  Axe  &  Tool  Co,  v,  BohcHs,  82  Hun, 
313. 
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The  tax  imposed  by  section  182  is  a  tax  upon  corporations  "  for 
the  privilepre  of  doing  business  or  exercising  its  corporate  fran- 
chises in  this  State."  It  is  not  a  tax  upon  property  but  upon 
franchises  or  privileges.  The  question  here  is  whether  the  State 
authorities,  in  taxing  corporations  under  section  182,  are  obliged 
to  deduct  from  their  capital  the  amount  thereof  invested  in  mort- 
gages upon  which  the  recording  tax  has  been  paid. 

Section  182  refers  to  "  capital  stock ''  simply  as  one  of  the  ele- 
ments of  the  method  prescribed  in  computing  the  tax. 

In  the  case  of  People  v.  Home  Insurance  Company,  134  U.  S. 
594,  the  question  involved  was  that  since  part  of  the  capital  stock 
of  the  company  had  been  invested  in  United  States  bonds,  there 
should  be  a  proper  deduction  for  such  bonds  in  computing  the 
basis  for  the  tax,  thereby  assuming  that  the  tax  was  upon  the 
capital  stock.  The  court  held  that  the  tax  was  not  upon  the  capital 
stock  nor  upon  property  but  upon  franchises,  and  that  the  State 
authorities  in  computing  the  tax,  were  not  required  to  deduct  the 
amount  of  capital  which  the  corporation  held  in  United  States 
bonds  from  tlio  capital  stock  employed  within  the  State. 

See  aho  the  same  case  reported  in  92  N,  Y.,  382. 

In  People  ex  rel.  U.  S.  A.  P.  P.  Co.  v.  Knight,  174  N.  Y.  474, 
the  court  held  that  the  fact  that  the  capital  of  a  domestic  corpora- 
tion is  substantially  all  invested  in  letters  patent  issued  by  the 
United  States,  which  by  Federal  Law  are  exempt  from  taxation, 
does  not  prevent  the  imposition  of  a  franchise  tax  thereon  under 
section  182,  for  the  reason  that,  although  measured  by  the  value 
of  property,  it  is  not  a  tax  uj>on  projx^rty  but  is  imposed  upon  the 
corporation  for  the  privilege  of  carrying  on  business  in  this  State. 

In  case  section  182  taxed  the  capital  of  corporations,  part  of 
which  was  invested  in  mortgages,  upon  which  the  recording  tax 
has  been  paid,  section  201  would  apply,  but  the  tax,  under  section 
182,  being  on  franchises,  and  the  capital  not  being  the  object  of 
the  tax  but  simply  one  of  the  elements  of  the  method  of  measur- 
ing the  tax,  it  is  immaterial  that  part  of  the  capital  of  the  cor- 
poration is  invested  in  mortgages  ui)on  which  the  recording  tax 
hns  been  paid. 
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My  opinion  is  that  a  corporation  taxed  under  section  182  of  the 
Tax  Law  is  not  entitled,  in  computing  the  basis  for  its  franchise 
tax,  to  deduct  from  its  capital  the  amount  thereof  invested  in 
mortgages  upon  which  the  recording  tax  has  been  paid,  and  in 
such  cases  the  exemption  of  mortgages  under  section  291  does  not 
operate. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Transfer  Tax  Appraisers. 

Appointment,  John  D.  Sullivan,  by  State  Comptroller  as  assist- 
ant for  county  of  Westchester  to  fill  vacancy.  Eefusal  of 
surrogate  to  recognize.    Whether  salary  shall  be  paid. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  February  24,  1908. 

To  the  Honorable,  The  State  Comptroller,  Albany,  N.  Y.: 

Sir. —  In  your  recent  communication  it  appears  that  Mr.  John 
D.  Sullivan  was  appointed  by  you  as  transfer  tax  assistant  in 
and  for  the  county  of  Westchester  on  March  22,  1907,  and  quali- 
fied on  said  date ;  that  Mr.  Sullivan  reported  regularly  thereafter 
and  was  at  all  times  ready  and  willing  to  perform  his  duties,  but 
was  prevented  from  so  doing  by  the  surrogate  of  Westchester 
county,  who  claimed  the  power  to  designate  the  person  to  be  ap- 
pointed by  you  to  such  office.  The  period  during  which  the 
surrogate  refused  to  allow  Mr.  Sullivan  to  render  services  under 
his  appointment  was  from  March  22,  1907,  to  October  7,  1907. 
I  understand  that  no  other  person  held  possession  or  received  the 
salary  of  said  office  during  that  time.  The  question  presented  is 
whether  Mr.  Sullivan  is  entitled  to  receive  salary  for  the  above 
period. 

The  first  matter  for  consideration  is  the  appointment  itself. 
Was  it  a  proper  appointment,  made  under  legal  authority,  as  re- 


Digiti 


ized  by  Google 


176  Eepoet  of  the  Attorney-Generax. 

quired  by  statute?  (Section  234  of  the  Tax  Law  of  the  State  of 
2^'ew  York.)  A  vacancy  existed  and  the  surrogate  had  recom- 
mended that  it  be  filled.  But  the  surrogate  recommended  the 
appointment  of  W.  C.  Duell,  while  the  Comptroller  appointed 
John  D.  Sullivan*  Said  Duell  later  made  application  to  the 
Supreme  Court  for  a  peremptory  writ  of  mandamus  directing  the 
Comptroller  to  revoke  the  appointment  of  Sullivan  and  to  appoint 
Duell  as  transfer  tax  assistant.  This  application  was  denied; 
Justice  Fitts  holding  that  the  surrogate  having  recommended  the 
appointment  of  a  transfer  tax  assistant,  the  power  of  appointment 
resided  in  the  Comptroller  and  he  was  not  limited  to  the  person 
recommended  by  the  surrogate.  The  Appellate  Division  affirmed 
upon  the  opinion  of  Justice  Fitts  (372  Advance  Sheets,  page  314). 
Therefore,  it  appears  that  Mr.  Sullivan  was  duly  and  legally 
appointed,  unless  the  above  decision  should  be  reversed  by  the 
Court  of  Appeals  in  which  an  appeal  is  now  pending  in  the  above 
matter.  If  the  Court  of  Appeals  should  reverse  and  determine 
that  the  Comptroller  must  appoint  a  person  recommended  or  desig- 
nated by  the  surrogate,  no  claim  for  salary  could  be  supported  by 
Sullivan,  he  having  no  title  to  the  offi.ce  and  not  having  performed 
any  services  therein  during  the  period  in  question.  The  Comp- 
troller might,  therefore,  consider  it  advisable  to  defer  payment 
of  such  salary  until  the  final  decision  in  the  above  matter  by  the 
Court  of  Appeals. 

I  shall  base  my  further  opinion  upon  the  assumption  that  the 
decisions  of  the  courts  to  date  are  correct  and  the  appointment  of 
Sullivan  was  legal  and  valid. 

Sullivan  was  appointed  and  qualified  on  March  22,  1907,  and 
from  that  date  was  the  officer  de  jure  and  was  entitled  to  dis- 
charge the  duties  and  receive  the  salary  of  the  office.  He  could 
not  be  deprived  of  this  right  except  under  authority  of  law. 

Nichols  V.  McLean,  101  N.  Y.,  633. 

The  appointee,  as  stated  in  your  letter,  was  ready  and  anxious 
and  demanded  that  he  be  allowed  to  perform  his  duties,  but  the 
surrogate  being  physically  able,  did,  without  legal  authority,  pre- 
vent Sullivan  from  rendering  to  the  State  the  services  of  his  office 
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from  March  22,  1907,  to  October  7,  1907.  This  was  a  wrongful 
act  and  the  transfer  tax  assistant  could  not  thereby  be  deprived 
of  his  salary. 

Alsberge  v.  City  of  New  York,  75  A.  D.,  364. 

True,  Sullivan  performed  no  services,  but  that  was  occasioned 
by  no  fault  of  his  own.  The  oflSce  has  a  pecuniary  value  which 
follows  the  true  title.  The  right  to  the  salary  does  not  arise 
through  contract  nor  through  any  vested  property  right,  but  upon 
the  principle  which  has  been  repeatedly  upheld,  that  the  salary  of 
an  oflScer  is  an  incident  to  the  oflBce  of  which  he  cannot  be  deprived 
without  legal  authority. 

Fitzsimmons  v.  City  of  Brooklyn,  102  N.  Y.,  536; 
Emmitt  v.  City  of  New  York,  128  N.  Y„  120; 
People  ex  reh  Nugent  v.  Police  Commissioners,  114 
N.  Y.,  247. 

No  other  person  had  possession  of  the  office  or  was  paid  the 
salary  during  the  period  mentioned.  If  a  de  facto  officer  had  per- 
formed the  duties  and  received  the  salary,  the  de  jure  oflScer 
could  not  claim  against  the  State,  but  would  have  a  right  of  action 
against  the  de  facto  officer. 

Martin  v.  City  of  New  York,  176  N.  Y.,  373. 

It  has  also  been  held  that  a  de  jure  officer  is  entitled  to  salary 
for  a  period  during  which  the  de  facto  officer  performed  the  work 
but  had  not  been  paid. 

Dolan  V.  The  Mayor,  68  -V.  F.,  281;  McVeany  v.  The 
Mayor,  80  N.  Y.,  185. 

My  opinion  is  that  Mr.  Sullivan  is  entitled  to  receive  his  salary 
from  March  22,  1907,  to  October  7,  1907,  the  period  during  which 
he  was  wrongfully  prevented  from  discharging  his  duties  unless 
the  decision  of  the  lower  courts  in  the  Duell  case  should  be  re- 
versed by  the  Court  of  Appeals. 

Yours  truly, 

WILLIMI  S.  JACKSON, 

Attorney-General, 
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Transfer  Tax  Appraisers. 

Appointment  of  Thomas  F.  Wogan,  Kings  county.  Payment  of 
salary  pending  McNeile  mandamus  proceedings,  without  fil- 
ing of  bond. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  2,  1908. 
The  Honorahle,  The  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  The  following  facts  have  been  presented  to  me  in 
your  communication  of  February  26,  IMS,  and  in  the  proposed 
bond  submitted  therewith.  Mr.  Thomas  F.  Wogan  was  appointed 
by  you  as  transfer  tax  appraiser  for  the  county  of  Kings,  and 
on  January  16,  1907,  filed  his  oath  of  ofBlce  and  bond,  which  was 
duly  approved,  and  on  January  17,  1907,  entered  upon  the  per- 
formance of  his  duties  as  such  appraiser.  Mr.  Hector  McNeile 
brought  a  mandamus  proceeding  against  the  Comptroller,  assert- 
ing that  the  appointment  of  Mr.  Wogan  was  void  and  claiming 
title  to  the  office.  The  application  of  Mr.  McNeile  was  denied, 
but  an  appeal  is  now  pending  in  said  matter.  Mr.  Wogan  has 
been  in  possession  and  performed  the  duties  of  the  office  since 
January  17,  1907. 

The  questions  presented  are,  is  Mr.  Wogan  entitled  to  the  salary 
from  said  date,  and,  if  so,  whether  you  should  require  or  accept  a 
bond  for  the  repayment  of  such  salary  to  the  State  in  the  event 
that  the  alleged  title  of  Mr.  McNeile  to  the  offixie  should  be  upheld 
by  the  Appellate  Court. 

It  is  a  well-settled  rule  that  a  disbursing  officer,  charged  with 
the  duty  of  paying  official  salaries,  is  not  required  to  investigate 
and  determine  the  title  to  an  office  in  dispute  at  his  peril  before 
paying  the  salary.  He  has  the  right  to  rely  upon  the  apparent 
title  of  an  officer  do  facto  and  to  treat  him  as  the  officer  de  jure 
without  inquiring  whether  another  has  the  better  right.  Mr. 
Wogan  is  certainly  the  officer  de  facto,  acting  under  apparent 
title,  and  rendering  the  services  of  the  offiice.  So  far  as  appears, 
he  is  the  officer  de  jure,  although  the  title  is  in  dispute.  The 
salary  of  the  office  is  payable  monthly.     The  Comptroller  would, 
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therefore,  be  justified  in  paying  the  salary  of  the  ofiice  to  Mr. 
Wogan  for  the  period  during  which  he  has  been  at  least  the  officer 
de  facto.  Dolan  v.  Mayor,  58  N.  Y.  274;  McVeany  v.  Mayor, 
80  N.  Y.  185;  De  Marest  v.  Mayor,  147  N.  Y.  203;  Martin  v. 
The  City  of  New  York,  176  N.  Y.  371. 

As  to  the  further  question  of  requiring  a  bond,  ynob  action 
would  seem  to  be  imnecessary.  The  payment  of  a  sahuy  lo  one 
in  office  discharging  its  duties  under  color  of  title,  his  riirht  (hereto 
not  determined  against  him  by  a  competent  tribunal,  would  be  a 
complete  defense  against  any  second  payment.  Even  if  the  courts 
should  later  determine  that  Mr.  McNeile  is  the  officer  de  jure,  he 
could  not,  under  the  facts  as  stated,  maintain  an  action  against 
the  State  for  the  salary  of  the  office  paid  to  the  de  facto  officer, 
Mr.  Wogan.  The  remedy  of  Mr.  McXeile  then  would  be  by  action 
against  Mr.  AYogan.  De  Marest  v.  Mayor,  147  N.  Y.  208 ;  Martin 
V.  The  City  of  New  York,  176  N.  Y.  373,  and  cases  cited. 

My  opinion  is  that  payment  of  salary  to  !Mr.  Wogan  for  the 
period  during  which  he  has  been  actually  in  possession  of  the 
office,  discharging  its  duties  under  an  apparent  title,  as  shown  by 
the  facts  submitted,  may  be  safely  made  by  the  Comptroller  with- 
out requiring  that  a  bond  should  be  filed. 

Yours  truly, 

WILLIAM  S.  JACESON, 

Attorney-General, 


Highways. 

Improvement   of,    division   of   cost   between   town   and   county, 
method  of  procedure  where  neither  have  paid  their  share,  etc. 

STATE  OE  XEW  YORK, 

Attorney-Geneeal's  Office, 

Albany,  April  8,  1908. 

To  the  Honorable,  The  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  The  first  inquiry  contained  in  your  recent  request 
for  an  opinion  is  as  follows :  "  Where  a  highway  was  improved 
at  the  time  when  the  law  required  the  town  to  pay  fifteen  per  cent. 
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and  the  county  thirty-five  per  cent,  of  the  cost,  and  neither  said 
town  or  county  have  paid  their  respective  shares  of  such  cost, 
are  they  still  required  to  pay  such  percentages  or  are  the  pay- 
ments to  be  made  in  accordance  with  the  percentages  provided  by 
the  preseut  law  ?  " 

It  is  provided  by  chapter  115  of  the  Laws  of  1898,  section  9, 
that  one-half  of  the  expense  thereof  shall  be  a  county  charge  in 
the  first  instance,  and  chapter  299  of  the  Laws  of  1904,  section  11, 
provides  that  no  highway  shall  be  placed  upon  the  list  of  high- 
ways to  be  constructed,  nor  receive  a  consecutive  number  on  such 
list,  unless  the  resolution  provided  by  section  6  shall  also  appro- 
priate and  make  immediately  available  for  the  State  Engineer, 
for  the  construction  of  such  highway  as  provided  by  section  9,  the 
county's  half  of  the  cost  of  the  improvement  of  such  highway. 
Chapter  612  of  the  Laws  of  1904,  section  6,  further  provides 
that  when  a  board  of  supervisors  has  once  adopted  the  resolution 
approving  the  plans  and  specifications  of  the  State  Engineer  and 
directing  the  raising  of  money  for  the  county's  share  of  the  ex- 
pense, no  resolution  thereafter  adopted  by  such  board  shall  have 
the  effect  of  rescinding  or  annulling  such  prior  resolution.  Ap- 
parently the  highways  above  referred  to  were  constructed  under 
the  above  law  and  amendments  thereto. 

Chapter  469  of  the  Laws  of  1906,  and  chapter  718  of  the  Laws 
of  1907,  prescribed  a  new  and  different  method  for  the  collection 
of  the  county  and  town  shares  of  the  expense  of  the  construction 
of  highways,  but,  in  my  opinion,  said  laws  of  1906  and  1907 
were  not  intended  to  have  a  retrospective  operation  (there  being 
no  express  words  to  that  effect)  but  were  designed  to  effect  only 
the  future  construction  of  highways  and  the  method  of  payment 
therefor,  so  that  the  county  is  required  to  make  payment  in  the 
manner  provided  by  the  law  in  operation  at  the  time  of  the  con- 
struction of  such  highway  and  may  not  make  payment  according 
to  the  percentages  provided  by  the  present  law. 

The  second  question  follows :  "  Where  a  highway  has  been 
built  under  the  law  as  it  now  stands  and  the  town  and  county  have 
not  provided  sufficient  money  to  pay  their  respective  shares  of 
such  cost,  but  have  paid  one  or  more  of  the  required  annual  in- 
stallments, can  they  be  permitted  to  pay  the  balance  of  their  pro- 
^portionate  shares  of  such  cost  in  one  payment  or  must  they  con- 
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tinue  to  raise  simply  the  percentages  which  the  law  requires  for 
the  fifty  years  period  ? " 

Section  4  of  chapter  718  of  the  Laws  of  1907  provides  for  the 
preparation  of  statements  of  the  cost  of  such  improvement  and 
for  the  filing  of  a  certified  copy  of  such  statement  in  the  office 
of  the  Comptroller  and  for  the  filing  of  a  duplicate  thereof  with 
the  county  treasurer  of  each  county  wherein  the  highway  or 
section  thereof  has  been  improved,  and  then  further  provides: 
"  If  the  board  of  supervisors  of  any  county  shall  have  theretofore 
provided  funds  to  pay  two  per  centum  of  the  cost  of  such  im- 
proved highway  as  thus  determined  for  each  $1,000  of  assessed 
valuation,  etc.,  and  if  the  board  of  supervisors  shall  have  thereto- 
fore provided  funds  to  pay  on  behalf  of  any  town  one  per  centum 
of  the  cost  of  such  improved  highway  as  thus  determined  for 
each  $1,000  of  assessed  valuation,  etc.,  it  shall  be  the  duty  of  the 
county  treasurer  to  pay  the  amount  thereof,  upon  the  requisition 
of  the  State  Engineer,  as  provided  in  Section  9  of  Chapter  115 
of  the  Laws  of  1898  and  the  acts  amendatory  thereof,  and  there- 
after the  county  and  town  shall  be  deemed  to  be  fully  discharged 
of  its  obligation  to  the  State  on  account  of  the  construction  of 
such  improved  highway,  except  the  obligation  to  pay  their  pro- 
portionate amount  of  the  State  taxes  for  the  State's  share  of  the 
cost  of  construction.  If  such  payment  shall  not  be  so  made  the 
Comptroller  shall,  subsequent  to  October  1st  and  prior  to  Novem- 
ber 1st  of  each  year,  charge  to  each  of  such  counties  an  amount 
equal  to  two  per  cent,  of  the  sinking  fund,  etc.  and  further,  the 
Comptroller  shall  notify  each  board  of  supervisors  of  such  coimties 
of  the  amounts  so  charged  and  the  amounts  of  such  sinking  fund 
and  interest  so  charged  shall  be  included  by  the  board  of  super- 
visors in  their  next  annual  tax  levy  as  coimty  and  town  charges." 

The  time  at  which  the  county  may  pay  its  full  share  of  the 
expense  of  such  improvement  is,  therefore,  definitely  set  forth. 
If  said  county  or  town  fails  to  take  advantage  of  the  privilege 
thereby  granted,  the  law  does  not  provide  that  such  payment  can 
be  made  at  any  subsequent  period,  but  does  provide  definitely  as 
to  the  duty  of  the  Comptroller  to  make  the  charge  against  such 
county  or  town  for  the  payment  of  the  principal  and  interest  on 
the  bonds  issued  subsequent  to  October  Ist  and  prior  to  November 
Ist  of  each  year,  and  further  provides  that  the  amounts  so  charged 
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shall  be  included  by  the  board  of  supervisors  in  their  next  annual 
levy  as  county  and  town  charges. 

Therefore,  when  the  county  has  not  in  the  first  instance  pro- 
vided sufficient  money  to  pay  its  respective  share  of  such  cost, 
but  has  paid  one  or  more  of  the  required  annual  installments,  it 
cannot  thereafter  be  permitted  to  pay  the  balance  of  its  propor- 
tionate share  of  such  cost  in  one  payment,  but  must  continue  under 
the  law  to  raise  simply  the  percentages  required  for  the  fifty 
years  period. 

Section  4  of  chapter  468  of  the  Laws  of  1906,  and  section  5, 
chapter  717,  Laws  of  1907,  have  been  considered  in  the  deter- 
mination of  both  of  the  above  questions.  Said  sections  refer  to 
the  preliminary  resolution  relative  to  payment  of  county's  half 
of  expense,  which  must  be  filed  before  the  highway  in  question 
can  be  placed  upon  the  list  of  highways  to  be  constructed,  and 
provide  that  such  original  resolution  may,  under  certain  re- 
strictions, be  modified  without  affecting  the  original  date  of 
filing.  These  provisions  were  not  intended  to  and  do  not  permit 
a  modification  of  the  method  of  collection  and  payment  of  the 
county's  and  town's  share,  by  resolution  of  the  board  of  super- 
visors, after  the  letting  of  the  contract  and  the  construction  of 
the  highway. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Highway  Law  —  Section  53  —  Money  System  —  Towns. 

Appropriation  by  State  for  repair  of  highways  to  be  in  proportion 
to,  and  a  percentage  of  the  amount  of  tax  paid  by  the  town 
(chapter  716,  Law^s  1907). 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  21,  1909. 
Hon.  Martin  H.  Glynn,  State  Comptroller,  Albany,  N.  Y,: 

Dear  Sir. —  Your  letter  of  May  13,  1908,  asking  opinion  as  to 
the  construction  of  section  53  of  the  Highway  Law,  as  amended 
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by  chapter  716  of  the  Laws  of  1907,  and  as  to  whether  "  the 
Comptroller  must  pay  to  towns,  whose  assessed  valuation  averages 
more  than  $25,000  per  mile  of  highways,  one-tenth  of  one  per 
centum  of  assessed  valuation  of  the  towns  where  such  percentage 
exceeds  $25  per  mile  limitation,  or  whether  said  exception  should 
be  construed  to  mean  that  the  percentage  should  be  allowed  only 
in  cases  where  it  will  not  exceed  such  limitation,"  is  received. 

This  statute  provides  for  the  payment  by  the  State  of  a  portion 
of  the  expense  of  repairing  highways  in  those  towns  which  have 
adopted  the  money  system. 

It  provides  for  the  levying  and  collecting  of  a  tax  annually  by 
the  towns  which  must  be  equal  to  at  least  one-half  the  value  at 
the  commutation  rates  of  highway  labor  which  would  be  assessable 
under  the  labor  system,  excluding  incorporated  villages,  and  re- 
quires' the  clerk  and  chairman  of  the  board  of  supervisors  to 
certify  to  the  Comptroller  the  towns  which  have  adopted  the 
money  system,  the  assessed  valuation  of  the  property  therein  and 
the  amount  of  tax  levied  by  such  towns  for  the  repair  of  highways. 

The  amoimt  to  be  paid  by  the  State  is  based  upon  the  average 
assessed  valuation  per  mile  of  the  real  and  personal  property  of 
the  towns.  If  the  assessed  valuation  of  the  real  and  personal 
property  of  the  town,  exclusive  of  incorporated  villages,  averages 
$13,000  or  more  per  mile,  the  State  is  to  pay  an  amount  for  re- 
pairs of  such  highways  equal  to  50  per  cent,  of  the  amount  of 
the  tax  levied  by  the  town  for  such  repairs.  But  the  State  shall 
not  pay  to  exceed  $25  per  mile  unless  the  average  assessed  valua- 
tion of  the  town  exceeds  $25,000  per  mile.  If  such  assessed 
valuation  does  exceed  $25,000  per  mile,  the  State  must  pay  not 
to  exceed  one-tenth  of  one  per  cent,  of  the  average  assessed  valua- 
tion per  mile. 

The  question  as  asked  seems  to  infer  that  the  Comptroller  must 
pay  one-tenth  of  one  per  cent,  under  certain  conditions. 

The  statute  does  not  require  the  Comptroller  to  pay  $25  per 
mile  nor  one-tenth  of  one  per  cent,  of  the  average  assessed  valua- 
tion, but  requires  him  to  pay  a  sum  equal  to  50  per  cent,  of  the 
amount  of  taxes  raised  by  the  town,  unless  such  50  per  cent,  will 
exceed  $25  per  mile.  He  may  pay  the  50  per  cent.,  however, 
although  it  does  exceed  $25  per  mile  if  the  average  assessment  is 
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more  than  $25,000  per  mile,  but,  in  that  event,  he  must  not  pay 
more  than  one-tenth  of  one  per  cent,  of  the  average  assessed  valua- 
tion per  mile.  Subject  to  these  limitations  the  amount  to  be  paid 
by  the  State  must  be  in  proportion  to  and  a  percentage  of  the 
amoimt  of  tax  paid  by  the  town. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Atiomey-General. 


Steamship  Agencies, 

Bonds  required  by  chapter  184,  Laws  1907,  as  amended  by  chapter 

479,  Laws  1908. 

STATE  OF  NEW  YORK: 

Attorney-Genebal's  Office, 

Albany,  June  4,  1908. 
Hon.  Mabtin  H.  Glynn,  State  Comptroller,  Albany,  N.  F.: 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  the  26th  ultimo 
asking  for  approval  of  form  of  bond  under  chapter  185  of  the 
Laws  of  1907  as  amended  by  chapter  479  of  the  Laws  of  1908.  I 
enclose  herewith  form  of  bond  which  complies  with  the  above  men- 
tioned statute  as  amended. 

In  answer  to  your  inquiry  as  to  whether  or  not  persons  who,  in 
conjunction  with  the  sale  of  steamship  or  railroad  tickets  for  trans- 
portation to  and  from  foreign  countries,  carry  on  the  business  of 
receiving  deposits  of  money  for  the  purpose  of  transmitting  the 
same  or  the  equivalent  thereof,  to  foreign  countries,  but  who  do 
not  "  receive  money  on  deposit,"  should  be  required  by  your  office 
to  file  a  new  bond  if  they  have  already  complied  with  the  provis- 
ions of  chapter  185  of  the  Laws  of  1907  and  filed  the  required 
bond,  I  beg  to  say  that  the  persons  mentioned  should  be  required 
by  your  department  to  file  a  new  bond  as  provided  by  the  statute 
as  amended. 

In  answer  to  your  inquiry  as  to  whether  or  not  any  amount  re- 
covered under  the  bond  for  violation  of  the  conditions  of  said  bond 
would  belong  to  the  legal  creditors  of  the  principal  on  said  bond  or 
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whether  any  sum  recovered  would  properly  belong  to  the  people  of 
the  State  of  New  York  to  whom  the  bond,  according  to  the  statute, 
is  given,  I  respectfully  call  your  attention  to  section  4  of  said  act, 
which  provides  as  foUows : 

"A  suit  to  recover  on  a  bond  required  to  be  filed  under  the 
provisions  of  this  act  may  be  brought  by  or  upon  the  relation 
of  any  party  aggrieved  in  a  court  of  competent  jurisdiction." 

From  this  section  it  appears  that  the  action  must  be  brought  by 
or  upon  the  relation  of  the  party  aggrieved  and  any  sum  recov- 
ered on  such  a  bond  is  the  property  of  the  party  so  aggrieved. 

In  answer  to  your  inquiry  as  to  whether  or  not  your  office  should 
demand  another  fee  of  $5.0Q  for  filing  the  bond  required  by  chapter 
479  of  the  Laws  of  1908  if  such  person  has  already  filed  the  bond 
required  by  chapter  185  of  the  Laws  of  19Q7  and  paid  the  fee  for 
filing  such  bond,  I  would  respectfully  call  your  attention  to  the 
latter  part  of  section  3  of  said  act  which  provides  that  "  The 
Comptroller  shall  collect  a  fee  of  five  dollars  for  each  and  every 
hond  so  filed  in  his  office  under  the  provisions  of  this  act,"  whidi 
leaves  no  doubt  that  you  should  require  the  payment  provided  upon 
the  filing  of  every  bond  whether  it  is  a  first  or  subsequent  bond 
filed  by  any  person. 

Tours  truly, 

WILLIAM  S.  JAOKSOIT, 
Attorney -Oeneral. 

Barge  Canal  —  Labor  Law  —  Eight  Hour  Law. 
Compliance  with  provisions  of  by  Acme  Engineering  Company  on 
Contract  No.    14,   in  the  erection  of  a  coffer  dam    across 
Mohawk  River  at  Visscher's  Ferry ;  question  as  to  "  extraor- 
dinary emergency,"  etc. 

STATE  OF  NEW  YORK, 

Attobney-General's  Office, 

Albany,  June  18,  1908. 
To  the  Honorable,  The  Comptroller  of  the  State  of  New  York, 
Albany,  N.  T.: 

Dear  Sir, —  Your  letter  of  inquiry,  dated  June  16,  1908,  inclos- 
ing affidavits  and  exhibits  in  the  matter  of  the  application  of 
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Charles  Gould  to  the  Comptroller  of  the  State  of  New  York  to 
declare  null  and  void  the  contract  dated  September  10,  1907,  en- 
tered into  between  the  State  of  New  York  and  Arthur  W.  Luce, 
and  later  assigned  to  the  Acme  Engineering  and  Contracting  Com- 
pany and  known  and  designated  as  Contract  No.  14  Improvement 
of  Erie  Canal,  received. 

I  understand  the  undisputed  facts  to  be  as  follows:  The  Acme 
Engineering  and  Contracting  Company,  acting  under  Contract  No. 
14,  Improvement  of  Erie  Canal,  have  been  erecting  a  coffer  dam  or 
dams  across  the  Mohawk  river  at  Vischer's  Ferry.  These  coffer 
dams  are  of  a  temporary  nature  and  are  erected  for  the  purpose  of 
securing  a  dry  space  in  the  river  bed  between  said  coffer  dams 
wherein  the  permanent  dam  may  be  constructed.  This  I  under- 
stand to  be  the  usual  method  of  construction  which  was  anticipated 
at  the  time  of  making  the  contract  and  provided  for  therein.  No 
claim  is  made  that  any  xmforseen  condition  has  arisen  since  tiie 
making  of  the  contract,  and  in  fact  the  letter  of  Mr.  W.  R.  Hill, 
Special  Deputy  State  Engineer,  dated  April  10,  1908,  and  which 
is  one  of  the  exhibits  submitted,  practically  states  that  the  necessity 
of  speedy  construction  was  apparent  a  year  previous.  It  is  ad- 
mitted that  the  contracting  company  has  required  and  permitted 
its  laborers,  workmen  and  mechanics  employed  in  the  construction 
of  these  dams  to  work  more  than  eight  hours  a  day,  daiming  that 
said  work  is  a  "case  of  extraordinary  emergency  caused  by 
*  *  *  danger  to  life  or  property"  under  the  exception  of 
section  3  of  the  Labor  Law. 

The  sole  question  presented  is  as  to  wliat  constitutes  an  "  ex- 
traordinary emergency  "  under  the  statute.  Under  the  Labor  Law, 
as  applied  to  this  case  an  "  extraordinary  emergency  "  may  be 
defined  as  the  arising  of  an  unusual  situation  or  condition  which 
could  not  reasonably  have  been  foreseen,  which  places  life  or  prop- 
erty in  danger,  and  which  necessitates  immediate  action  and  calls 
for  special  and  additional  effort  and  exertion  for  the  protection  of 
such  life  or  property. 

It  has  been  held  that  the  installation  of  an  extra  pump  by  a  city, 
whose  inhabitants  were  dependent  for  their  water  supply  upon  a 
single  pump,  came  within  the  exception  of  the  Labor  Law.   (People 
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ex  rel.  TJsoy  v.  Waring,  52  App.  Div.  36).  But  in  that  case  the 
pump  was  installed  and  the  work  commenced  to  guard  against 
danger  to  life  and  property  which  then  existed  and  rendered  neces- 
sary the  immediate  installation  of  said  pump.  The  matter  in 
question  presents  no  such  condition.  No  claim  is  made  that  life 
or  property  were  in  danger  at  the  time  the  contract  was  let  and  that 
the  work  was  commenced  to  protect  such  life  or  property,  or  that 
any  situation  has  since  arisen  which  was  not  to  be  expected  in  the 
ordinary  progress  of  such  work. 

The  term  "  extraordinary  emergency  "  cannot  reasonably  be  held 
to  contemplate  conditions  of  danger  which  necessarily  exist  and 
inhere  in  the  work  to  be  done  and  which  will  always  be  present 
from  the  beginning  to  the  end  of  the  work.  (United  States  v. 
Sheridan-Kirk  Contract  Company,  149  Fed.  Eep.,  809). 

The  above  case  presents  facts  practically  similar  to  the  matter 
in  question. 

In  my  opinion  the  facts  in  this  matter  do  not  show  the  existence 
of  any  "  extraordinary  emergency  ''  which  would  permit  the  Acme 
Engineering  and  Contracting  Company  to  require  or  permit  its 
laborers,  workmen  or  mechanics  to  work  more  than  eight  hours  a 
day  under  the  exception  of  section  3  of  the  Labor  Law. 
Tours  truly, 

WILLLiM  S.  JACKSOIT, 

Attorney-General. 


State  Water  Supply  Commission  —  Bonds, 

Issue  of  temporary  certificates  of  indebtedness  for  the  improve- 
ment of  the  Genesee  Eiver. 

STATE  OF  NEW  YORK, 

ATTORNEY-GENEItAI.'s    OfFICE, 

Albany,  August  5,  1908. 

To  the  Honorable,  the  State  Comptroller.: 

Dear  Sir. —  Your  letter  of  July  22d  is  received  transmitting 
certified  copy  of  an  extract  of  the  minutes  of  the  State  Water  Sup- 
ply Commission  in  reference  to  the  issuance  of  temporary  certifi- 
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cates  of  indebtediiess  under  the  provisions  of  chapter  734  of  the 
Laws  of  1904  and  the  acts  amendatory  thereof  and  chapter  466  of 
the  Laws  of  1908,  for  the  improvement  of  the  Genesee  river. 

The  annual  supply  bill,  being  chapter  466  of  the  Laws  of  1908, 
provides  as  follows : 

"  The  sum  of  $25,000,  or  so  much  thereof  as  may  be  neces- 
sary, to  be  advanced  as  follows  and  for  the  following  purposes : 

"  The  State  Water  Supply  Commission  is  directed  to  deter- 
mine whether  the  flow  of  the  Genesee  River  shall  be  regulated 
under  the  River  Improvement  act  *  *  *  and  if  they 
shall  determine  that  said  river  shall  be  regulated  under  the 
said  act,  then  the  State  Treasurer  is  authorized  and  directed 
to  loan  on  the  certificates  of  the  said  Commission,  to  be  issued 
as  in  said  River  Improvement  act  provided,  such  portion  of 
the  aforesaid  $25,000  as  may  be  necessary  to  enable  the  said 
Commission  to  complete  the  preliminary  surveys  and  carry 
forward  the  proceeding  for  the  regulation  of  the  flow  of  said 
river     *     *     */^ 

Under  this  phraseology  it  would  seem  to  me  that  the  State  Water 
Supply  Commission  should  determine  by  a  definite  resolution  what 
amount  of  these  certificates  should  be  issued  to  accomplish  the  pur- 
poses set  forth  in  the  statute. 

Section  12  of  chapter  734  of  the  Laws  of  1904,  as  amended  by 
chapter  354  of  the  Laws  of  1908,  provides  that  the  amounts  for 
which  these  certificates  may  be  issued  shall  be  approved  by  the 
Comptroller.  There  seems  to  be  no  provision  in  the  proposed  form 
of  certificate  for  such  approval. 

The  proposed  form  of  certificate  provides  that  the  amount 
thereof  is  due  at  the  office  of  the  Commission.  The  statute  pro- 
vides that  such  certificates  shall  be  payable  from  the  river  improve- 
ment fund  in  like  manner  and  effect  as  requisitions  by  the  Com- 
mission. I  suggest  a  modification  of  the  form  to  make  it  corre- 
spond in  this  respect  to  the  statute. 

The  general  purpose  of  the  statute  being  the  improvement  of  the 
water-courses  in  this  State  and  the  regulation  of  the  flow  of  water 
therein,    is   unquestionably   a  proper   State  function.      Certain 
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aspects  of  the  statute  have  been  passed  upon  by  the  Ciourt  of 
Appeak  in  the  case  of  State  Water  Supply  Commission  v.  Curtis, 
reported  in  Vol.  192  of  New  York  Eeports,  at  page  319 
and  approved  by  that  court.  The  issuance  of  bonds  and  certificates 
of  indebtedness  under  that  statute  cannot  therefore  be  said  to  be  in 
violation  of  section  1  of  Article  VII  of  the  Constitution  which 
directs  that  the  credit  of  the  State  shall  not  in  any  manner  be 
given  or  loaned  to  or  in  aid  of  any  individual,  association  or  cor- 
poration, nor  of  section  9  of  Article  VIII  of  the  Constitution 
which  provides  that  neither  the  credit  nor  the  money  of  the  State 
shall  be  given  or  loaned  to  or  in  aid  of  any  association,  corporation 
or  private  undertaking;  but  neither  the  credit  of  the  State  nor  of 
any  political  subdivision  thereof  seems  to  be  pledged  as  security 
for  either  the  bonds  or  certificates  of  indebtedness  provided  for  in 
this  statute.  As  the  Court  of  Appeals  suggested  in  the  case 
referred  to,  at  page  3'28 : 

"  It  nowhere  assumes  to  pledge  the  credit  of  the  State  or 
any  political  subdivision  thereof  for  the  payment  of  compen- 
sation to  the  land  owners.  We  can  discover  no  language  in 
the  act  which  can  be  construed  to  have  any  such  effect,  nor 
indeed  is  it  easy  to  perceive  what  security  is  afforded  for  the 
payment  of  the  bonds  or  certificates  of  indebtedness  which  the 
State  Water  Supply  Commission  is  authorized  to  issue  except 
the  proceeds  of  the  assessments  if  they  shall  be  collected." 

While  the  Legislature  has  undoubted  control  over  the  general 
funds  of  the  State  within  the  constitutional  limitations  above 
referred  to,  yet  under  section  5  of  Article  VII  of  the  Constitution, 
it  would  not  be  competent  for  the  fiscal  officers  of  the  State  to 
invest  the  sinking  fund  or  other  trust  funds  of  the  State  in  these 
securities.  Compliance  with  the  provision  in  the  supply  bill,  above 
quoted,  should  be  had  out  of  general  funds  in  the  State  treasury. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey 'General. 
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Commission  on  New  Prisons. 

Site  for  Sing  Sing  Prison.    Award  of  prizes  for  architectural  com- 
petition, protest  of  S.  J.  Barrows  unavailing. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  13,  1908. 

Hon.  Martin  H.  Glynn,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Your  favor  of  the  20th  ultimo  inclosing  papers 
relating  to  the  award  of  prizes  made  by  the  Board  of  Award  in 
the  architectural  competition  of  designs  for  a  new  prison  to  take 
the  place  of  Sing  Sing  prison  and  asking  my  advice  what  action 
ought  to  be  taken  by  your  department  in  regard  to  the  payment  of 
the  bills  for  services  of  competing  architects  in  view  of  the  fact 
that  Mr.  tSamuel  J.  Barrows,  one  of  the  members  of  the  Board  of 
Award  as  well  as  one  of  the  Commissioners  of  the  Commission, 
has  filed  a  protest  against  the  award  of  the  first  three  prizes  made 
by  said  Board  of  Award,  is  duly  received- 

The  commission  on  new  prisons  to  take  the  place  of  Sing  Sing 
prison  was  created  by  Laws  1906,  chapter  670.  By  section  2  of 
such  act,  the  Governor  was  authorized  to  appoint  a  commission  of 
not  less  than  three,  nor  more  than  five  persons  to  carry  into  effect 
the  provisions  of  such  act.  Said  commission  is  to  be  known  as  the 
Commission  on  Xew  Prisons,  and  shall  appoint  one  of  its  members 
president,  and  shall  be  authorized  to  elect  a  secretary  and  employ 
clerical  assistance,  and  fix  their  compensation.  By  section  3  of 
such  act,  it  was  made  the  duty  of  such  commission  to  select  a  suit- 
able site  for  such  new  State  prison,  etc.  Said  section  3  was 
amended  by  Laws  1907,  chapter  521 ;  seven  new  sections  were  by 
such  amendment  added  to  the  original  act  By  section  9  of  said 
act  as  amended,  it  was  provided  that  the  State  Architect  should 
make,  under  the  direction  of  the  commission,  floor  plans  of  the 
buildings,  which  it  should  determine  necessary  to  erect  on  such  site, 
showing  in  a  general  way  their  requirements.  When  such  plans 
were  prepared,  the  said  commission  should  give  notice  by  advertise- 
ment in  not  less  than  five  daily  newspapers  published  in  the  State, 
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that  tho  fumishiTig  of  designs^  plans,  specifications,  and  estimates 
for  the  construction  of  such  buildings,  etc.,  was  open  to  public 
competition.  It  also  was  provided  by  said  section  that  said 
commission  should  make  such  rules  and  regulations  governing  such 
competition  as  in  its  judgment  was  necessary. 

By  section  10  of  said  act  as  amended,  it  was  provided  that  the 
members  of  said  commission,  the  State  Architect  and  an  exper- 
ienced prison  physician  to  be  designated  by  said  commission, 
should  constitute  a  board,  to  which  all  plans,  specifications  and 
estimates  should  be  submitted.  The  last  named  section  was  fur- 
ther amended  by  Laws  1908,  chapter  214,  and  I  will  quote  said 
section  as  now  amended  and  as  now  in  force,  in  full : 

"  The  meonbers  of  said  Commission,  the  State  Architect, 
and  an  experienced  prison  physician  to  be  designated  by  said 
Oomonission  shall  constitute  a  Board  to  which  all  plans,  spec- 
ifications and  estimates  shall  be  submitted.  N"o  plan  shall 
bear  the  name  or  any  distinguished  mark  of  the  architect,  but 
shall  be  aocompanied  with  a  sealed  envelope  containing  his 
name  and  post  office  address.  Plans  and  sealed  envelopes  so 
received  shall  be  numbered  in  duplicate  and  in  the  numerical 
order  in  which  they  are  received.  The  said  Board  shall 
examine  all  plans  submitted  to  it,  and  shall  select  therefrom  its 
first,  second  and  third  choice,  and  so  designate  by  number,  but 
no  such  selection  shall  be  made  without  the  concurrence  of  the 
State  Architect.  When  such  selection  is  made  the  envelope 
numbered  corresponding  to  the  number  of  the  plans  shall  be 
opened  and  the  Board  shall  notify  the  designer  that  he  has 
been  awarded  first,  second  or  third  place,  as  the  case  may  be. 
The  plans,  specifications  and  estimates  so  selected  shall  be 
the  absolute  property  of  the  State,  but  such  award  shall  not  be 
deemed  to  be  an  acceptance  of  any  plan  so  submitted  and 
selected.  Such  buildings  shall  be  erected  in  substantial  com- 
pliance with  the  plans  so  selected  by  such  Board  as  its  first 
choice  as  the  said  plans  shall  be  or  may  be  modified  by  the 
said  Commission  with  the  approval  of  the  State  Architect,  and 
said  Commission  may  employ  the  architect  or  architects  sub- 
mitting 8uch  plans  to  revise  the  details  thereof,  to  supervise 
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the  erection  of  such  buildings  in  accordance  therewith,  or  as 
modified  as  aforesaid,  and  to  perform  such  other  duties  in 
connection  with  the  erection  of  such  buildings  as  the  said 
Commission  shall  determine.  All  contracts  in  connection 
therewith  and  all  estimates  for  the  payment  of  money  shall 
be  authorized  by  the  said  Commission  and  approved  by  the 

State  Architect  prior  to  their  audit  by  the  Comptroller/* 
By  section  11  of  said  act  as  amended,  the  said  Commission  was 
authorized  to  use,  not  exceeding  $10,000  of  the  money  therein 
appropriated  for  the  awards  to  be  made  by  said  Board  under  the 
provisions  of  section  10. 

I  assume  that  the  State  Architect  under  the  direction  of  the 
Commission  made  the  necessary  floor  plans  of  the  buildings  which 
it  determined  necessary  to  erect  on  such  site,  showing  in  a  general 
way  their  requirements  as  reqiiired  by  section  9  of  said  act,  and 
that  said  Commission  gave  the  necessary  notice  by  advertisement 
in  not  less  than  five  daily  newspapers  published  in  the  State,  that 
the  furnishing  of  designs,  plans,  specifications  and  estimates  for 
the  construction  of  such  buildings,  was  open  to  public  competition 
as  in  and  by  section  9  aforesaid  required. 

From  the  papers  accompanying  your  inquiry  it  appears  that 
thirty-four  plans  were  submitted  to  such  Board  of  Award  and  the 
merits  of  each  fully  discussed  by  the  members  of  such  Board. 
Though  Mr.  Barrows,  the  protestant  herein,  took  part  in  the 
deliberations  of  such  Board,  and  claims  to  have,  at  its  meeting,  pro- 
tested against  the  award  made  by  such  Board  he,  nevertheless, 
signed  the  certificate  of  award,  made  by  such  Board,  as  appears 
from  the  minutes  of  the  meeting  at  which  such  award  was  made. 
The  minutes  of  such  meeting  as  appears  from  the  papers  reads  as 
follows : 

"  We,  the  undersigned,  members  of  the  Board  of  Award  in 
the  competition  for  plans  for  the  new  State  prison  to  take  the 
place  of  Sing  Sing,  acting  under  the  provisions  of  Section  10 
of  Chapter  521  of  the  Laws  of  1907,  as  amended  by  Section 
1  of  Chapter  214  of  the  Laws  of  1908,  hereby  certify  that  we 
have  opened  the  packages  containing  all  plans,  specifications 
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and  estimates,  consisting  of  thirty-four,  submitted  in  such 
competition,  and  have  numbered  the  plans  and  sealed 
envelopes  so  received  as  directed  in  said  section,  and  after 
having  examined  all  such  plans,  specifications  and  estimates, 
the  majority  of  said  Board  have  designated  plan  No.  28  as 
the  first  cfhoice  of  said  Board;  plan  No.  30  as  the  second 
choice ;  and  plan  No.  20  as  the  third  choice ;  and  plans  Nos. 
3,  5,  15,  22,  29,  32  and  33,  as  the  seven  designs  which  said 
Board  deems  next  most  meritorious. 
Dated  Albany,  N.  Y.,  June  27,  1908. 

(Signed)  Chas.  G.  Howard, 

Thomas  W.  Hynes, 
Samuel  J.  Barrows, 
Elisha  M.  Johnson, 
J.  B.  Ransom, 
Franklin   B.   Ware, 
C.  V.  Collins." 

The  contemplated  work  herein  is  one  of  large  magnitude  and 
involving  the  expenditure  of  a  vast  sum  of  money.  Architects  all 
over  the  country  were  invited  to  submit  their  plans,  specifications, 
etc.  Thirty-four  plans  were  submitted,  which  no  doubt,  differed  in 
some  material  parts  and  details  from  the  others.  The  architects 
submitting  such  plans  are  no  doubt,  men  of  high  standing  in  their 
profession  and  of  many  years  experience  and  practice.  It  is  not 
therefore  surprising,  that  while  the  merits  of  each  plan  were  under 
consideration  and  examination  by  such  Board  of  Award,  honest 
differences  of  opinion  as  well  as  matters  of  judgment,  should  arise 
between  the  members  of  sucfh  Board,  as  to  which  plan  was  entitled 
to  be  designated  as  the  first  choice. 

According  to  the  papers  submitted  to  me,  the  matters  now  set 
forth  in  the  protest  of  Mr.  Barrows  and  which  has  been  presented 
and  filed  with  you  as  State  Comptroller,  were  duly  discussed  and 
considered  by  such  Board  before  it  made  its  award.  Such  award 
has  been  made  and  in  the  unanimous  opinion  and  judgment  of 
such  Board,  plan  N"o.  28  is  entitled  to  first  choice,  a  certificate  to 
that  effect  having  been  signed  by  all  of  the  members  of  such  Board, 
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including  Mr.  Barrows,  the  protestant  herein,  and  Mr.  Ware  the 
State  Architect. 

The  provisions  of  the  statute  in  queetion  are,  in  my  judgment, 
mandatory.  The  Board  of  Award  herein  are  the  sole  judges  as  to 
which  plan  shall  be  designated  as  the  plan  entitled  to  first  choice, 
and  their  award  when  made,  in  so  far  as  it  relates  to  any  protest 
against  or  objections  to  such  award,  having  been  filed  with  you  as 
State  Comptroller,  is  conclusive. 

The  protest  of  Mr.  Barrows  which  has  been  presented  and  filed 
with  you  as  State  Comptroller  is  in  my  opinion,  unavailing. 

You  therefore  have  the  authority  to  audit  the  bills,  for  services 
of  competing  architects,  provided  the  payment  of  said  bills  is 
aiithorized  by  the  State  Commission  and  approved  by  the  State 
Architect. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Generah 


Barge  Cavul  Law. 

Whether  Comptroller  should  recognize  notices  of  liens  by  cor- 
porations against  moneys  to  be  paid  by  State. 

(See  opinion  July  1,  1907.) 

STATE  OF  NEW  YORK, 

Attobney-Genekal's  Office, 

Albany,  August  21,  1908. 

Hon.  Martin  H.  Gi-ynn,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  August  13,  1908,  inclosing  notice  of 
lien  upon  claims  against  the  State  of  New  York,  stating  that  it  is 
embarrassing  to  be  annoyed  with  such  notices,  and  asking  opinion 
whether  it  is  imperative  that  you  withhold  payments  until  the 
respective  liens  are  satisfied,  is  received. 

From  the  notice  given  you  it  appears  that  John  M.  Pollock 
made  an  agreement  with  a  corporation  to  solicit  persons  having 
claims  against  the  State  of  New  York  to  employ  this  corporation 
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to  take  charge  of  the  collection  of  their  claims,  and  that  out  of 
the  awards  made  to  such  claimants  12^  per  cent,  should  belong 
to  Pollock.  He  estimates  that  the  corporation  will  receive  from 
the  claimants  procured  by  him  $592,896.67,  and  that  for  his  part 
in  this  arrangement  there  is  a  balance  due  him  of  $37,056.03. 

Pollock  does  not  claim  to  be  an  attorney-at-law  and  the  cor- 
poration, of  course,  was  not  an  attorney-at-law. 

There  is  serious  doubt  as  to  the  validity  of  any  such  contract 
or  scheme  as  between  him  and  the  corporation.  Probably  it  is 
wholly  void  as  against  good  morals  and  public  policy.  (Auer- 
bach  V.  Carrie,  119  App.  Div.  175.)  Such  a  transaction  with  an 
attorney  would  subject  the  attorney  to  disbarment  and  imprison- 
ment. (Code  Civ.  Pro.,  §  75 ;  Matter  of  Clarke,  184  N.  Y.  222 ; 
Hirschbach  v.  Ketcham,  5  App.  Div.  324.)  But  it  is  not  neces- 
sary to  now  give  an  opinion  upon  that  phase  of  it. 

From  anything  that  is  shown  in  the  papers  served  upon  you. 
Pollock  has  no  lien  upon  the  claims  or  awards.  The  owners  of 
those  claims  or  awards  have  made  no  contract  giving  him  any 
interest  in  them. 

The  claims  filed  in  the  Court  of  Claims  contain  nothing  about 
any  corporation,  but  show  that  the  respective  claimants  appear  by 
a  regular  attorney-at-law. 

This  attorney-at-law  has  a  lion  upon  his  client's  claim  or  award 
(Code  Civ.  Pro.,  §  66)  which  must  be  released  or  waived  before 
payment  is  niade  by  the  Comptroller.     (Code  Civ.  Pro.,  §  269.) 

What  Pollock^s  title  may  have  been  or  whether  he  employed 
the  methods  of  the  "  decoy ,^'  "  barker,"  "  capper,"  "  lightning  rod 
agent "  or  vendor  of  "  Bohemian  oats  "  he  does  not  inform  us, 
but  whatever  they  were  neither  he  nor  the  corporation  has  any 
legal  lien  upon  the  claims  or  awards  in  question. 

The  opinion  given  to  you  July  1,  1907,  upon  the  subject  of  an 
alleged  lien  of  the  corporation  and  the  advice  then  given  is  re- 
iterated. 

"  Under  the  circumstances,  I  advise  you  to  ignore  both  these 
notices  of  lien  and  all  others  of  similar  character." 

I  herewith  return  the  notice  and  papers. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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Taa:  Lair,  section  198  —  Code  of  Civil  Procedure,  sections  1446, 

1450. 

Merriewold  Park  Hotel  Company,  whether  purchaser  on  mort- 
gage sale  may  redeem  by  payment  of  taxes  and  interest  to 
Comptroller. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  3,  1908. 

Hon.  Martin  H.  Glynn,  State  Comptroller,  Albany^  N.  Y.: 

Dear  Sir. —  Your  several  letters  relating  to  the  sale  of  the 
Merriewold  Park  hotel  property,  and  the  inclosed  papers  showing 
that  a  certificate  of  sale  had  been  given  to  the  Comptroller  in 
1900,  and  that  prior  to  the  issuance  of  the  warrant  to  the  sheriff 
a  mortgage  existed  upon  the  property  which  has  since  been  fore^ 
closed  without  making  you  a  party,  and  that  now  the  purchaser 
on  mortgage  sale  offers  to  pay  the  taxes  and  interest  and  asking 
advice,  are  received. 

The  statute  does  not  appear  to  make  a  tax  upon  corporations 
under  section  198  of  the  Tax  Law  superior  to  a  mortgage  given 
prior  to  the  issuance  of  the  warrant  for  the  collection  of  the  tax. 

The  proceedings  for  redemption  of  real  property  sold  under 
such  warrant  are  the  same  as  where  real  estate  has  been  sold  under 
execution  upon  a  judgment  of  a  court  of  record.  "  The  sheriff 
*  *  *  shall  proceed  upon  the  same  in  all  respects  and  with  like 
effect  and  in  the  same  manner  as  prescribed  by  law  in  respect  to 
executions  issued  against  property,"  etc. 

Unless  the  owner  or  the  holder  of  a  lien  has  redeemed  the 
property  by  paying  the  amount  bid  upon  the  sale  with  interest  as 
provided  in  section  1446  or  section  1450  of  the  Code  of  Civil 
Procedure,  the  sheriff  should  give  a  deed  to  the  holder  of  the 
certificate  of  sale  fifteen  months  after  the  date  of  the  sale. 

If  this  property  is  worth  more  than  the  mortgage  and  costs  of 
foreclosure  the  purchaser  would  be  justified  in  insisting  upon  his 
right  to  a  conveyance,  and  paying  the  amount  of  the  mortgage,  or 
in  case  of  foreclosure  and  sale,  taking  the  surplus. 
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Otherwise,  I  would  advise  you  to  receive  the  amount  of  the  tax 
and  to  release  all  claims  under  and  cancel  the  certificate  of  sale. 
I  herewith  return  the  notice,  affidavit  and  letter. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


CanaU  —  Bridges  —  Contracts, 

Construction  of  lift  bridge  over  Oswego  Canal  at  North  Salina 
street,  Syracuse.  Whether  special  agreement  for  additional 
work  by  Contractor  John  M.  Shultz  will  increase  expense 
thereof  and  require  the  consent  of  the  Canal  Board  under 
section  130  of  the  Canal  Law. 

STATE  OF  NEW  YOKK, 

Attorney-General's  Office, 

Albany,  September  22,  1908. 

Hon.  Martin  H.  Glynn,  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  September  5,  1908,  inclosing  origi- 
nal contract  of  John  M.  Schultz  for  constructing  a  lift  bridge 
over  the  Oswego  Canal  at  Syracuse,  and  special  agreement  for 
additional  work  to  bo  done  by  the  contractor,  and  copies  of  letters 
from  yourself  to  the  State  Engineer  and  his  reply,  and  asking 
opinion  whether  this  additional  expense  is  a  proper  charge  for 
the  State  to  pay,  is  received. 

Li  the  contract.  Sub.  6  of  Clauses  of  General  Application,  the 
right  is  reserved  to  "  make  such  additions  to  or  changes  in  the 
plans  and  specifications  as  may  prove  necessary  and  the  contract 
shall  not  be  invalidated  thereby,  but  a  fair  allowance  or  de- 
duction shall  be  made  for  such  additions  or  changes." 

It  is  my  opinion  that  the  work  of  removing  the  wrecked  concrete, 
springing  the  girders  back  to  their  true  position  and  rebuilding  the 
'  concrete  counterwright  on  practically  the  same  plan  as  before, 
except  that  the  re-enforcing  rods  should  extend  through  the  web 
of  the  face  tail  attachment  to  the  girder  into  a  section  of  concrete 
three  feet  in  length  on  the  opposite  side  of  the  girder,"  is  such  a 
change  of  plan  as  will  increase  the  expense  of  the  work  and  there- 
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fore  requires  submission  to  and  consent  of  the  canal  board  as  spec- 
ified in  section  130  of  the  Canal  Law. 

The  State  Engineer  states  that  the  amount  will  not  exceed  the 
sum  appropriated,  but  the  contract  with  the  changes  contemplated, 
leaves  the  amount  indefinite  and  it  possibly  may  exceed  the  appro- 
priation. 

Chap.  668,  Laws  of  1906,  providing  for  the  building  of  this 
bridge  contains  this  language : 

"  No  part  of  the  money  hereby  appropriated,  shall  be 
available  until  a  contract  for  the  completion  of  such  bridge  and 
necessary  machinery  for  operating  the  same  within  the  sum  of 
seventy-five  thousand  dollars  less  any  expense  incurred  for 
plans,  specifications  and  advertising,  shall  have  been  made  with 
a  responsible  bidder  and  the  performance  thereof  secured  by 
•a  sufficient  bond  approved  by  the  Comptroller  and  filed  in  his 
office." 

It  is  my  opinion  that  this  requires  a  definite  statement  in  the 
contract  that  the  amount  to  be  paid  shall  not  exceed  the  sum  of 
seventy-five  thousand  dollars,  less  expenses  incurred  for  plans, 
specifications  and  advertising. 

After  compliance  with  these  conditions,  I  deem  it  a  proper 
charge  for  the  State  to  pay. 

I  herewith  return  the  original  contract  and  special  agreement 
Tours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-GeneraL 


Tax  Law  —  Section  1876  —  Savings  Banks. 

Where   portion    of    moneys    are    invested    in    municipal   bonds, 
whether  exempt  from  payment  of  franchise  tax. 

STATE  OF  NEW  YORK, 

Attoenet-General's  Office, 

Albany,  October  7,  1908. 
To  the  Honorable,  the  State  Comptroller,  Albany,  N.  Y.: 

Dear  Sir. —  I  have  before  me  a  letter  of  Samuel  H.  Beach, 
president  of  the  Rome  Savings  Bank,  dated  September  30,  1908, 
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asking  for  your  opinion  npon  chapter  256  of  the  Laws  of  1908, 
which  provides  for  the  exemption  from  taxation  of  bonds  of  a  muni- 
cipal corporation.  Mr.  Beach  asks  whether  this  law  relieves  savings 
banks  of  paying  a  franchise  tax  from  such  portion  of  their  assets 
which  consist  of  municipal  bonds,  and  if  so,  whether  it  applies  to 
outstanding  issues  of  municipal  bonds  or  only  to  those  issued  sub- 
sequent to  the  passage  of  that  law. 

I  am  of  the  opinion  that  this  law  does  not  so  relieve  savings 
banks  from  the  payment  of  such  a  franchise  tax,  for  the  reason  that 
the  franchise  tax  contemplated  by  section  IS-Tb  of  the  Tax  Law  is 
not  a  tax  upon  property  but  a  tax  upon  a  corporation  for  the  priv- 
ilege of  exercising  its  corporate  franchise,  said  section  reading  as 
follows: 

"  Section  187b.  Tax  on  savings  banks.  Every  savings  bank 
incorporated,  organized  or  formed  under,  by  or  pursuant  to  a 
law  of  this  State  shall  pay  annually  for  the  privilege  of 
exercising  corporate  franchise  or  carrying  on  its  business  in 
such  corporate  or  organized  capacity  an  annual  tax  which 
shall  be  equal  to  one  per  centum  on  the  par  value  of  its  sur- 
plus and  undivided  earnings." 

In  the  case  of  People  ex  rel.  U.  S.  A.  P.  Co.,  v.  Knight,  174 
N.  T.,  475,  where  a  franchise  tax  imposed  under  section  182  of 
the  Tax  Law  was  involved.  Judge  Vann  said : 

"  This  is  not  a  tax  upon  property,  although  it  is  measured 
by  the  value  of  property,  but  upon  the  right  of  a  corporation 
to  exist  and  exercise  the  powers  granted  by  its  charter.  These 
forms  of  taxation  do  not  all  rest  upon  the  same  principle.  The 
organization  tax  is  in  the  nature  of  a  license  fee  for  the  right 
to  become  a  corporation.  The  tax  upon  real  estate  is  a  direct 
tax  upon  real  property  and  the  tax  upon  the  capital  stock  is 
an  indirect  tax  upon  personal  property,  while  the  franchise 
tax  is  not  laid  upon  property  at  all,  but  is  imposed  upon  the 
corporation  for  the  privilege  of  carrying  on  the  business  in 
this  State  and  exercising  the  corporate  franchises  granted 
by  the  state." 
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In  the  case  of  Monroe  County  Savings  Bank  v.  The  City  of 
Rochester,  37  N.  Y.,  365,  the  tax  in  question  was  imposed  pur- 
suant to  statute  upon  the  franchise  granted  to  a  domestic  corpora- 
tion, and  it  is  claimed  that  the  tax  was  void  because  the  corpora- 
tion, a  savings  bank,  had  invested  part  of  its  funds  in  United  States 
bonds.    The  Court  said : 

"  It  now  becomes  important  to  inquire  whether  the  assess- 
ment in  the  case  now  before  us  is  affected  by  the  fact  that  the 
banks  have  invested  a  portion  of  their  moneys  received  from 
depositors  or  of  the  profits  arising  from  such  moneys  in  bonds 
or  securities  of  the  United  States  which  are  exempt  from  tax- 
ation. In  my  opinion  if  the  whole  of  the  plaintiff's  funds 
were  so  invested  it  would  not  affect  the  validity  of  the  act. 
The  tax  being  levied  upon  the  franchises  and  privileges  of  the 
corporation  u  special  use  which  it  makes  of  this  lawful  power 
is  quite  important.  It  is  provided  that  where  a  State  tax  is 
laid  upon  the  property  of  an  individual  or  a  corporation,  so 
much  of  their  property  as  is  invested  in  United  States  bonds 
is  to  be  treated  for  the  purpose  of  assessment  as  if  it  did  not 
exist,  but  this  rule  can  have  no  application  to  an  assessment 
upon  a  franchise  for  a  reference  to  property  is  made  only  to 
ascertain  the  value  of  the  thing  assessed." 

Monroe  County  Savings  Bank  v.  Rochester,  37  N.  Y.,  365. 

I  am  of  the  opinion  that  in  estimating  the  amount  of  the  fran- 
chise tax  due  from  savings  banks,  pursuant  to  the  provisions  of 
said  section  187b  of  the  Tax  Law,  assets  consisting  of  municipal 
bonds  may  properly  be  taken  into  consideration  as  the  tax  is  not 
upon  property  but  upon  the  right  to  exercise  corporate  franchises, 
and  the  property  of  the  corporation  is  used  only  as  a  measure  for 
the  purpose  of  estimating  the  amount  of  the  tax. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-Oenerah 
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OPINIONS  RENDERED  THE  STATE  ENGINEER  AND 

SURVEYOR. 


Highways. 

Change  of  culverts  for  necessary  drainage  through  lands  of  the 
Utica  and  Mohawk  Valley  Railway  Co.  Steps  necessary  to 
accomplish,  expense  of,  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  /ani^ry  2,  1908. 

Hon.  Louis  B.  Harrison,  Division  Engineer,  Eastern  Division, 
Albany,  N.  Y.: 

Dear  Sir. —  I  hereby  acknowledge  receipt  of  your  communication 
♦of  October  16,  1907,  inclosing  franchise  permit  issued  by  the  high- 
way commissioners  of  the  town  of  Little  Falls  to  the  Utica  & 
Mohawk  Valley  Railway  Company,  and  asking  for  an  opinion  as 
to  whether  the  four  culverts  made  for  the  purpose  of  draining  the 
macadam  road  may  legally  be  extended  so  as  to  take  the  water 
under  or  through  the  railway  road  bed,  so  as  to  properly  drain  the 
highway,  and  if  so  what  steps  are  necessary  to  accomplish  it  and  at 
whose  expense. 

You  do  not  state  whether  this  railroad  is  constructed  within  the 
highway  where  the  extension  of  these  culverts  is  desired,  and  I  am 
not  informed  whether  the  construction  of  the  highway  has  been 
completed. 

If  the  railroad  is  not  within  the  highway  it  is  my  opinion  that 
the  culverts  may  be  extended  through  the  railroad  lands,  or  any 
lands,  for  the  purpose  of  necessary  drainage  of  the  highway.  Sec- 
tion 4  of  chapter  717  of  the  Laws  of  1907,  grants  the  power  and 
prescribes  the  method  at  the  time  of  making  the  improvement. 

"And  whenever,  in  the  construction  of  any  such  improved 
highway,  it  may  be  necessary,  as  an  incident  to  the  proper 
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construction  and  maintenance  thereof,  to  open  or  maintain 
ditches  or  drains  upon  adjacent  lands  for  tlie  purpose  of  prop- 
erly draining  such  highway,  the  owner  of  the  adjacent  lands 
shall  be  compensated  for  the  amount  of  damages,  if  any,  sus- 
tained by  said  owner  in  consequence  of  the  entry  upon  his 
lands  and  construction  of  the  drains  hereby  authorized  as  pro- 
vided in  the  highway  law,  and  the  amount  of  such  damages 
shall  be  included  as  a  part  of  the  cost  of  such  improvement." 

Section  13  of  said  chapter  717  provides  for  draining  after  com- 
pletion of  the  highway. 

"  The  highway  commissioner  of  the  town  within  which  such 
highway  or  section  thereof  is  situated  shall  have  the  right  to 
enter  upon  any  lands  adjacent  thereto  and  open  any  existing 
ditch  or  drain,  or  dig  a  new  ditch  or  drain  for  the  free  passage 
of  water  for  the  purposes  of  draining  such  highway." 

The  expenses  of  damages  incident  thereto  are  a  town  charge.  K 
the  highway  commissioner  fails  to  properly  drain  it,  the  State 
Engineer  may  do  so  and  the  expense  is  a  town  charge. 

In  case  the  railroad  is  within  the  highway,  it  is  my  opinion  that 
under  the  conditions  of  the  franchise  permit  the  railroad  company 
must,  at  its  own  expense,  extend  the  culverts  sufficiently  to  make 
necessary  drainage.  In  accepting  the  right  to  build  its  road  along 
the  highway,  the  railway  company  agreed : 

"  The  said  railroad  company,  its  successors  and  assigns,  shall 
construct,  macadamize  and  at  all  times  maintain  and  keep  in 
proper  repair,  and  remove  all  obstructions  caused  by  landslides 
at  its  own  expense,  that  portion  of  the  said  highway  through 
or  along  which  its  tracks  are  or  may  be  constructed  imder  the 
consent  hereby  granted  under  the  direction  and  to  the  satis- 
faction of  the  highway  commissioners  of  the  said  town,  and  in 
case  of  its  neglect  so  to  do,  the  highway  commissioners  of  said 
town  may  construct,  macadamize  and  cause  to  be  repaired 
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such  portion  of  said  highway  and  the  said  railroad  company, 
its  successors,  or  assigns  shall  pay  the  cost  and  expense  of  the 
same  upon  demand." 

The  latter  part  of  section  93  of  the  Railroad  Law  makes  lawful 
such  a  provision  by  authorizing  local  authorities  to  make  their  con- 
sent depend  upon  certain  specified  conditions  and  "  also  any  other 
matter  conceming  which,  in  their  judgment,  further  conditions 
woidd  be  for  the  public  interest." 

Drainage  by  means  of  these  culverts  are  necessary  repairs  in- 
cluded in  the  conditions  of  the  consent  and  the  part  of  it  above 
quoted  prescribes  the  procedure  against  the  railroad  company. 

In  my  opinion,  if  the  proper  drainage  of  this  highway  is  ob- 
structed by  the  railroad  constructed  in  the  highway,  the  railroad 
company  may  be  compelled  by  mandamus  to  construct  proper  cul- 
verts under  or  through  its  road.  Section  11  of  the  Railroad  Law 
provides : 

"  Every  railroad  corporation  which  shall  build  its  road 
along,  across  or  upon  any  *  *  *  highway  which  the  route  of 
its  road  shall  intercept  or  touch,  shall  restore  the  *  *  *  high- 
way thus  intercepted  or  touched  to  its  former  state,  or  to  such 
state  as  not  to  have  unnecessarily  impaired  its  usefulness." 

The  Court  of  Appeals  has  held  that  mandamus  on  the  relation  of 
the  highway  commissioner  may  properly  issue  to  compel  the  per- 
formance of  this  duty,  by  making  repairs  and  changing  the  track 
from  one  side  of  the  highway  to  the  other.  (People  ex  rel.  Greene 
et  al.  V.  D.  &  C.  R.  R.  Co.,  58  K  Y.  152 ;  People  ex  rel.  Bacon 
V.  K  Y.  C.  R  R.,  164  N.  Y.  289.) 

The  Court  of  Appeals  has  also  decided  that  this  duty  to  restore 
is  a  continuing  duty  which  includes  the  making  of  repairs.   (People 
V.  N.  Y.  C.  R.  R.,  74  N.  Y.  302 ;  Coit  v.  L.  R.  Co.,  36  N.  Y.  214; 
Bryant  v.  Town  of  Randolph,  133  K  Y.  7.) 
The  permit  is  herewith  returned  to  you  as  requested. 

Yours  truly, 

W.  S.  JACKSON, 

A  ttomey-Oeneral. 
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Highway  Law — {Chap.  717,  Laws  1907) — Railroads  —  Fnin- 

chises. 

Tracks  on  highways,  removal  or  change  location  of.     Power  of 
State  Engineer  r^arding. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

AxBANY,  January  6,  1908. 

Hon.  Frederick  Skene,  State  Engineer  and  Surveyor,  Albany, 
N.  Y.: 

Dear  Sir. —  Replying  to  your  communication  of  August  22, 
1907,  asking  for  an  opinion  as  to  (1)  whether  the  Highway  Law, 
chapter  717,  Laws  of  1907,  authorizes  the  removal  of  railroad 
tracks  entirely  from  the  highways  improved  by  State  aid;  and 
(2)  whether  the  railroad  company  can  be  required  to  relay  or 
change  the  location  of  its  tracks  in  the  highway  in  a  manner  ap- 
propriate for  the  improvement. 

Where  the  written  consent  of  the  local  authorities,  given  under 
section  93  of  the  Railroad  Law  (chapter  494,  Laws  of  1901),  con- 
tains conditions  requiring  the  railroad  company  to  remove  its 
tracks  or  make  highway  improvements,  or  similar  provisions  as  to 
repairs  or  changes,  there  is  no  doubt  such  removal  or  changes  can 
be  required  as  the  conditions  justify.  The  consent  granted  should 
be  examined  in  each  instance. 

In  case  there  is  no  reservation  of  the  right  to  remove  tracks  or 
exclude  them  from  the  highway  in  the  permit,  I  am  of  the  opinion 
that  the  railroad  cannot  be  deprived  of  its  franchise  or  excluded 
from  the  highway. 

Consent  of  the  local  authorities  once  given  cannot  be  revoked 
by  them.  (D.,  L.  &  W.  R.  R.  Co.  v.  Buifalo,  4  App.  Div.  562.) 
But  under  the  provisions  of  section  11  of  the  Railroad  Law,  which 
provides : 

"  Every  railroad  corporation  which  shall  build  its  road 
along,   across  or  upon  any     *     *     *     highway  which  the 
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route  of  its  road  shall  intercept  or  touch,  shall  restore  the 
*  *  *  highway  thus  intercepted  or  touched  to  its  former 
state  or  to  such  state  as  not  to  have  unnecessarily  impaired 
its  usefulness." 

I  am  of  the  opinion  that  the  location  of  the  railroad  tracks  may 
be  changed  or  such  other  changes  may  be  made  as  are  reasonably 
required  to  secure  and  keep  unimpaired  the  usefulness  of  the 
highway,  including  the  making  of  improvements  by  the  State 
Engineer  under  the  Higby-Armstrong  Law.  The  statute  itself 
prohibits  the  construction  of  railroads  upon  any  improved  high- 
way, but  is  silent  as  to  what  may  be  done  where  the  railroad  al- 
ready exists  in  the  highway  to  be  improved. 

The  courts  have  construed  section  11  of  the  Railroad  Law  as 
imposing  a  continuing  duty  upon  railroads  to  keep  highways 
restored  and  to  make  repairs,  and  where,  by  an  increase  of  busi- 
ness, on  a  highway,  the  facilities  first  provided  became  inadequate, 
it  has  been  held  that  the  railroad  company  must  make  such  changes 
as  are  reasonably  necessary  for  the  needs  of  the  public.  (Hatch 
V.  S.  B.  &  N.  R.  R.  Co.,  50  Hun,  64;  Town  of  Windsor  v.  D.  & 
H.  C.  Co.,  92  Hun,  127.)  In  each  of  the  cases  cited,  an  action  in 
equity  to  enforce  performance  of  this  duty  was  sustained.  In 
other  cases  railroads  have  been  compelled  by  mandamus  to  per- 
fonn  the  duty  of  restoring  and  keeping  in  repair. 

{People  ex  rel.  Green,  et  ah,  v,  D.  &  C.  R.  R,  Co.,  58  N.  Y. 
152 ;  People  ex  rel  Bacon  v.  N.  Y.  C.  &  11.  R.  R.  R. 
Co.,  164  N.  Y.  289 ;  People  ex  rel.  Frost  v.  N.  Y.  C. 
£  H.  R.  R.  R.  Co.,  61  Hun,  494.) 

In  the  case  of  Geneva  v.  G.  W.  Traction  Company,  112  App. 
Biv.  581,  it  was  held  that  all  contract  rights  acquired  by  a  rail- 
way company  under  a  municipal  franchise,  are  subject  to  the 
police  power  of  the  municipality,  and  the  obligations  of  such  con- 
tracts are  not  impaired  within  the  meaning  of  the  Constitution  by 
requiring  the  company  to  alter  its  tracks,  and  that  the  courts  will 
not  review  the  discretion  of  those  having  statutory  jusisdiction 
over  the  streets  in  the  exercise  of  their  daty  to  repair. 
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The  railroad  company  must  be  deemed  to  hold  the  right  to  have 
its  tracks  in  the  highway  subject  to  the  right  of  those  in  control 
of  the  highway  to  make  such  improvements,  alterations  and  repairs 
as  are  reasonably  necessary  to  render  it  adequate  for  the  increasing 
needs  and  uses  of  the  public  for  business  and  travel. 

The  State  Engineer  has  not  power  arbitrarily  to  require  changes 
in  railroad  tracks,  but  he  may  require  such  as  are  reasonably 
necessary  for  the  improvement  of  the  highways  under  said  law 
and  the  railroads  may  be  compelled  to  make  the  changes  accord- 
ingly by  means  of  appropriate  action  or  proceeding  prosecuted  by 
the  State  Engineer  and  Highway  Commissioners  who  have  official 
control  of  the  highways. 

Tours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-GeneraL 


Highways  —  State  Aid  Improvement  Act. 

Construction    brick    pavement    on    highway    already    improved. 
Statute  authorizes  but  one  improvement, 

STATE  OF  NEW  YORK, 

Attoeney-General's  Office, 

Albany,  January  7,  1908. 

Hon.  Frederick  Skene,  State  Engineer  and  Surveyor,  Albany, 
N.  Y.: 

Dear  Sir. —  The  receipt  of  your  communication  of  January  4, 
1908,  is  hereby  acknowledged. 

Tou  ask  for  my  opinion  as  to  whether  a  highway,  which  has 
already  been  improved  under  the  State  Aid  Highway  Improve- 
ment Act,  may  again  be  improved  by  now  constructing  a  brick 
pavement  in  the  place  of  the  macadam  road  which  has  been  built. 

In  my  opinion  the  statute  (chapter  115  of  the  Laws  of  1898,  as 
amended  by  chapter  717  of  the  Laws  of  1907)  authorizes  only  one 
•'  improvement  "  of  a  highway  by  the  State  Engineer. 

It  provides  for  determining  the  section  of  highway  to  be  im- 
proved, (sections  1,  2  and  3)  the  making  of  plans  and  the  selec- 
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tion  of  material,  (section  4)  the  approval  of  the  board  of  super- 
visors, (section  6)  the  making  of  the  contract  for  '  construction  of 
such  highway  or  section  thereof,  according  to  such  plans  and 
specifications,"  (section  8)  for  payment  therefor  (sections  9  and 
10)  and  acceptance  thereof  after  completion.  (Section  12)  "  The 
State  Engineer  and  Surveyor  shall  maintain  such  highways  or 
sections  thereof  after  their  completion  and  keep  the  same  in  re- 
pair.'*    (Id,  section  12.) 

The  statute  seems  to  contemplate  a  permanent  improvement  of 
the  highway  and  makes  no  provision  for  a  second  or  other  im- 
provement in  case  the  prior  improvement  becomes  unsatisfactory. 

The  part  of  section  12  heretofore  quoted  requires  the  State  Engi- 
neer to  maintain  the  improved  highway  after  its  completion  and 
keep  it  in  repair,  and,  in  my  opinion,  excludes  the  idea  that  after 
the  improvement  is  completed  it  may  be  regarded  as  not  having 
been  improved  at  all,  and  by  new  proceedings  then  instituted  be 
paved  or  otherwise  again  improved  at  State  expense  as  often  as  the 
supervisors  or  others  change  their  minds. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Canals  —  Bridges. 

Shinnecock  and  Peconic  canal.  Interest  and  title  to  by  State  of 
New  York.  Authority  of  State  Engineer  to  approve  plans 
for  bridge  submitted  by  town  of  Southampton,  Suffolk 
county. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany^  January  9,  1908. 

Hon.  Frederick  Skene,  State  Engineer  and  Surveyor,  Albany, 
N.  Y.: 

Dear  Sir. —  Eeceipt  of  your  communication  of  January  7,  1908, 
is  hereby  acknowledged. 
You  state  that  the  town  of  Southampton,  Suffolk  county,  N.  Y., 
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requests  the  State  Engineer  to  approve  the  plans  for  a  bridge  it 
contemplates  building  over  the  Shinnecock  and  Peconic  canal, 
and  ask  for  my  opinion  in  answer  to  the  following  questions : 

1.  Does  the  State  of  New  York  have  any  interest  in  or  title  to 
the  Shinnecock  and  Peconic  canal? 

2.  Is  the  clear  distance  from  mean  tide  to  the  lowest  point  of  an 
overhead  bridge  fixed  by  the  laws  of  this  State  ? 

3.  Does  the  State  have  authority  to  fix  such  clearance  ? 

First.  The  first  question  is  answered  in  the  affirmative.  This 
canal  was  built,  pursuant  to  chapter  508,  Laws  of  1884,  by  the 
Superintendent  of  Public  Works.  By  that  statute  title  to  all  lands 
acquired  for  it  vested  in  the  State  of  New  York. 

Section  8  provides  that  "  the  said  channel  or  canal  shall  be 
maintained  at  the  expense  of  the  county  of  SuflFolk  and  the  prop- 
erty acquired  in  the  construction  thereof  shall  belong  to  the  State." 

Second.  I  have  been  unable  to  find  any  statute  fixing  the  clear 
distance  from  mean  high  tide  to  the  lowest  point  of  an  overhead 
bridge. 

Third.  In  my  opinion  the  State,  by  act  of  its  Legislature,  has 
the  power  to  fix  such  clearance.  But  I  suppose  the  inquiry  is  as 
to  the  authority  of  the  Engineer  over  bridges  upon  this  canal. 

Section  9  of  the  statute  under  which  this  canal  was  constructed 
makes  it  the  duty  of  the  State  Engineer  to  advise  and  assist  the 
Superintendent  of  Public  Works  in  all  matters  relating  to  its  con- 
struction, but  there  his  duty  seems  to  end. 

Section  145  of  the  Highway  Law  makes  it  the  duty  of  the  State 
Engineer  and  Surveyor  to  grant  or  withhold  the  approval  of  iron 
or  steel  bridges  with  span  of  two  hundred  feet,  or  other  bridges 
with  span  of  one  hundred  feet  built  for  towns.  He  could,  of 
course,  withhold  approval  unless  constructed  at  a  suitable  hoigrht. 
Otherwise,  I  do  not  find  that  the  'State  Engineer  has  authority  over 
this  canal. 

The  "  Canal  Law"  (chapter  338,  section  1,  Laws  of  1894)  ap- 
plies only  to  the  canals  named  in  it  and  this  is  not  one  of  them 
(See  opinion  of  Saxton,  J.,  Court  of  Claims,  May  22,  1902,  Claim 
No.  5132).  From  year  to  year  money  has  been  appropriated  for 
this  canal  for  specific  purposes,  but  T  am  unable  to  find  any  statute 
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that  imposes  any  general  duty  or  authority  concerning  it  except  its 
construction  by  the  State  and  its  maintenance  by  the  county  of 
Suffolk. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-OeneraL 


Highways  —  Higbie-A  rmstrong  A ct. 

State  Aid  Improvement.     Cutting  of   ditches  by   private   indi- 
viduals.    Penalty  for. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  January  30,  1 908. 

Hon.  Louis  B.  Harbison,  Division  Engineer,  Eastern  Division, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  October  31,  1907,  inclosing  letter 
of  F.  N".  Sanders,  asking  advice  as  to  the  acts  of  a  person  who 
has,  without  authority,  cut  a  ditch  which  discharges  water  upon 
and  injures  a  highway  being  improved  by  State  aid,  and  who 
threatens  to  otherwise  interfere  with  the  highway,  is  received. 

There  is  a  remedy  by  criminal  prosecution,  the  act  being  a  mis- 
demeanor, under  section  385  of  the  Penal  Code,  subdivision  3, 
which  provides  that  an  act  is  a  misdemeanor  which : 

"  3.  Unlawfully  interferes  with,  obstructs  or  tends  to  ob- 
struct *  *  *  a  public  *  *  *  street  or  highway 
»     »     *  yy 

People  V.  Crounse,  51  Hun,  489 ;  People  v.  Lochfelw,  102 
N.  ¥.,  1;  Flynn  v.  Taylor,  127  N.  Y.  596. 

Any  person  can  make  an  information  for  a  warrant  and  it  is 
the  duty  of  the  district  attorney  of  the  county  to  conduct  the 
piofiecution. 

Another  remedy  is  an  action  in  equity  by  the  town  under  sec- 
tion 15  of  the  Highway  Law  to  restrain  the  defendant  from  inter- 
fering with  the  highway. 
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Town  of  East  Chester  v.  N.  Y,  Co.,  30  Misc.  571 ;  Village 
of  Hempstead  v.  Ball  Elec.  Co.,  9  App.  Div.  48 ;  Vil- 
lage of  Oxford  V.  Willoughby,  181  N.  Y.  155 ;  Town 
of  Clay  V.  Hart,  35  Misc.,  110. 

In  my  opinion  the  fact  that  this  highway  is  temporarily  under- 
going improvements  under  the  supervision  of  the  State  Engineer 
does  not  affect  the  right  or  duty  of  the  highway  commissioner  of 
the  town  to  take  appropriate  means  to  prevent  unlawful  inter- 
ference with  the  highway. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-Oeneral. 


Barge  Canal  Law. 

Contract  No.  3.  Alteration  or  proposed  change  in  Guard-gate. 
State  officers  in  charge  not  limited  as  to  change  of  plans  or 
specifications. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  6,  1908. 

Hon.  W.  K.  Hill,  Special  Deputy  State  Engineer,  Albany,  N.  F.; 

Dear  Sir. — Your  letter  of  January  30,  1908,  asking  for  opinion 
as  to  alteration  in-  Contract  No.  3,  Barge  Canal,  in  respect  to  a 
guard-gate,  is  received. 

Sections  7,  8,  9  and  10  of  the  contract  authorize  all  such  addi- 
tions or  changes  in  the  plans  and  specifications,  covering  the  work, 
as  may  be  necessary,  and  in  my  opinion,  authorize  the  proposed 
change  in  the  guard-gate  from  a  37i-foot  opening  to  a  50-foot 
opening.  It  seems  to  me  these  sections  do  not  authorize  the  con- 
tractor to  refuse  to  complete  the  work  as  changed ;  neither  can  the 
State  deprive  him  of  a  part  of  the  contract  because  changed.  So 
long  as  he  properly  performs  the  work  according  to  the  contract, 
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he  is  entitled  to  continue  it.  The  amount  of  his  compensation  is 
determinable  by  the  quantities  of  work  and  material,  according  to 
the  terms  of  his  contract.  If  he  refuses  to  perform  his  contract, 
it  may  be  suspended  and  the  work  completed  by  the  Superintend- 
ent of  Public  Works,  but  he  cannot  arbitrarily  be  deprived  of  a 
part  of  the  work,  like  the  building  of  a  lock  or  bridge,  merely  be- 
cause it  is  larger  or  smaller  than  originally  intended.  The  words 
**  changes  or  alterations  "  in  plans  and  specifications,  do  not  mean 
the  entire  elimination  of  part  of  the  work  from  an  executed  con- 
tract and  making  a  new  contract  with  some  other  contractor  to  do 
the  work  thus  eliminated.  There  is,  however,  an  exception  in  the 
event  mentioned  in  section  7  of  the  Barge  Canal  Law  and  ex- 
pressly consented  to  in  this  contract  in  section  13.  This  provision 
reserves  the  right  of  the  Superintendent  of  Public  Works  to  "enter 
upon  and  complete  any  item  of  the  contract  which  shall  exceed  in 
quantity  the  engineer's  estimate  by  fifteen  per  centum,  or  to  make 
a  special  contract  for  such  excess  as  the  Canal  Board  may  deter- 
mine." 

Apparently  the  special  contract  relates  to  the  excess  only.  It  is 
not  now  necessary  to  search  for  the  meaning  of  this  provision  as  I 
am  advised  that  it  does  not  apply  to  this  particular  case. 

I  am  of  the  opinion  that  the  plans  and  specifications  may  be 
changed  as  proposed  and  the  contractor  required  to  perform  the 
work  of  construction  as  changed  and  the  fact  that  work  was 
stopped  or  eliminated  because  of  an  alteration  heretofore  contem- 
plated, does  not  aifect  the  right  to  make  further  changes  now  and 
to  require  work  to  be  done  which,  at  some  time,  was  proposed  to  be 
eliminated.  Neither  the  contract  nor  the  statute  limits  the  State 
oflSoers  in  charge  of  the  work  in  the  number  of  times  they  may 
change  the  plans  and  s-pecifications. 

The  opinions  given  to  the  Canal  Board  June  10th  and  Septem- 
ber 24,  1907,  as  to  changes  in  contracts  No.  4  and  No.  6,  further 
illustrate  my  conclusions  upon  this  subject. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomei/'OeneraL 
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Highways  —  Contracts, 

Peekskill-Salem  Center  Road  improvement,  contract  with  Scofield 
Company,  assignment  of  to  Ryan  &  Yale,  filing  mechanic's 
liens,  etc. 

STATE  OF  NEW  YORK, 

Attorxey-Genekal's  Office, 

Albany,  Febnuiry  14,  1908. 

Hon.  Frederick  Skene,  State  Engineer  and  Surveyor,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  letter  of  February  7th  asking  opinion  as  to 
the  propriety  of  an  assignment  of  highway  improvement  contract 
of  the  Scofield  Company  by  it5  receivers  in  bankruptcy  to  Ryan 
&  Yale  and  the  effect  of  the  filing  of  a  mechanic's  liens  against 
the  fund,  is  received. 

There  is  no  objection  to  the  assignment  of  the  contract  and  the 
form  of  the  assignment  inclosed  is  appropriate,  except  that  it 
should  provide  against  liability  on  account  of  the  liens  filed  against 
the  Scofield  Company.  Liens  filed  in  pursuance  of  the  laws  of 
the  State  are  not  affected  by  bankruptcy.  (Collier  on  Bank- 
ruptcy, 558,  6th  ed.) 

If  the  trustees  in  bankruptcy  were  to  be  paid,  the  fund  in  their 
hands  would  probably  still  be  subject  to  the  liens  and  the  rights  of 
all  parties  could  be  determined  in  the  United  States  District  Court 
as  a  part  of  the  bankruptcy  proceedings.  (Matter  of  Cramond, 
17  Am.  Bankruptcy  Repts,  22.)  In  the  case  cited,  however,  the 
matter  was  tried  in  the  bankruptcy  court  by  consent  and  it  may  be 
that  the  lienors  would  have  a  legal  right  to  have  their  cases  de- 
termined in  a  State  court.  If  the  lienors  consent  to  the  payment 
by  the  State  to  the  trustee,  or  receivers  in  bankruptcy,  the  assign- 
ment may  be  by  you  consented  to  as  it  is;  otherwise,  there  should 
be  a  provision  that  the  State  hold  the  amount  subject  to  the  de- 
termination of  the  liens,  or  there  should  be  a  bond  given  as  pro- 
vided in  sections  5  and  20  of  the  Lien  Law.     Whatever  changes 
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are  made  in  the  assignment  must  be  consented  to  in  writing  by  the 
surety  company. 

I  suggest  that  the  assignment  should  be  changed  by  striking  out 
the  word  "  now  "  and  after  "  Company  "  inserting  '  after  the  sat- 
isfaction or  release  of  liens  which  are  or  may  be  perfected  against 
the  same." 

The  filing  of  the  liens  would  not  affect  the  status  of  Kyan  &  Yale 
as  contractors.  The  liens  affect  only  the  fund  payable  to  the 
Scofield  Company. 

I  herewith  return  the  proposed  assignment  and  the  order  of  the 
district  court. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Barge  Canal  Law  —  Surplus  Waters  —  Oswego  River. 

Whether  the  State  by  providing  Shenandoah  Mill  Site  with  water, 
would  render  itself  liable  to  neighboring  parties  claiming  re- 
duction in  water  supply  in  consequence  thereof. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  5,  1908. 

Hon.  William  R.  Hill,  Special  Deputy  State  Engineer,  A  Ibany, 
N.  Y.: 

Dear  Sir. —  Your  letter  of  February  5,  1908,  relating  to  the 
use  of  surplus  waters  of  the  Oswego  river,  and  asking  opinion  as  to 
the  propriety  of  the  State  giving  the  Shenandoah  Mills  site  a 
supply  of  water  by  culverts  leading  out  of  the  river  without  pro- 
viding gates  to  control  the  supply,  and  whether  the  State  would  be 
liable  for  claims  for  a  reduction  of  water  supply  from  neighboring 
parties  whose  amount  of  water  is  to  be  controlled  by  the  State,  is 
received. 
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Previously  I  had  received  communications  from  yourself,  the 
State  Engineer  and  Advisory  Board  of  Consulting  Engineers,  to- 
gether with  accompanying  maps  and  protests  of  citizens  relating  to 
alleged  rights  in  the  surplus  waters  of  the  Oswego  river  at  Oswego 
and  Fulton. 

By  chapter  241  of  the  Laws  of  1823,  a  corporation  was  created 
and  given  authority  to  take  the  surplus  waters  of  the  Oswego  river 
by  means  of  a  hydraulic  canal  on  the  east  side,  and  a  like  corpora- 
tion was  authorized  to  take  surplus  waters  by  a  similar  canal  on 
the  west  side  of  the  river,  and  these  corporations  were  empowered 
to  lease  surplus  waters  "  for  a  limited  time  for  mills  or  other  hy- 
draulic purposes."  To  the  State  was  reserved  the  right  to  take  all 
the  water  required  for  its  canal  purposes.  The  two  canal  com- 
panies and  their  several  tenants  have  had  frequent  litigation  dur- 
ing the  past  fifty  years  as  to  their  respective  rights.  Frequent  com- 
plaints have  been  made  that  the  State  officials  were  permitting  or 
assisting  some  water  users  to  have  more  than  their  share  of  water, 
and  a  litigation  is  now  pending  in  which  it  is  sought  to  have  the 
court  determine  the  rights  of  all  the  parties  and  restrain  by  in- 
junction those  taking  more  than  their  fair  portion,  and  the  Attor- 
ney-General has  been  requested  to  voluntarily  appear  as  a  party  to 
the  action.  The  Fulton  Light,  Heat  and  Power  Company  and 
•Milton  J.  Warner,  have  commenced  a  proceeding  in  the  Court  of 
Claims  to  recover  from  the  State  $3,428,028.16  for  taking  the 
water  of  the  Oswego  river  and  destroying  their  water  power  and 
appropriating  a  small  quantity  of  land.  This  same  company, 
through  L.  W.  Emerick,  has  demanded  that  the  State  Engineer 
repair  the  walls  of  their  hydraulic  canal  at  Fulton.  If  the  State 
must  pay  the  destruction  of  this  hydraulic  canal,  as  stated  in  its 
claim,  then  there  is  no  obligation  to  repair  it. 

I  advise  that  you  permit  this  company  to  make  temporary  re- 
pairs if  it  desires  and  to  use  the  hydraulic  canal  until  the  changes 
contemplated  by  your  Barge  canal  plans  are  made  and  await  the 
determination  of  the  court  as  to  the  rights  to  the  water  and  water 
power.     These    matters    involve,    among    others,    the    questions 
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whether  the  State  ever  parted  with  title  to  the  Oswego  river,  a 
navigable  stream,  and  whether  it  may  not  take  all  the  land  and 
water  of  this  river  without  compensation  to  adjacent  owners,  and 
whether  the  statute  granting  the  right  to  use  surplus  waters  was 
more  than  a  revocable  license,  and  whether  even  if  the  charter  to 
these  water  users  is  to  be  regarded  as  a  contract  with  the  State,  the 
State  did  not  reserve  all  the  waters  and  rights  necessary  for  the 
Barge  canal,  and  what  account  must  be  taken  of  the  additional 
surplus  water  in  the  Oswego  river  which  will  come  from  the  Delta 
reservoir  and  other  sources  which  heretofore  did  not  flow  into  the 
Oswego  river;  and  the  further  incidental  question  as  to  whether 
surplus  waters  of  the  Oswego  river  should  be  distributed  among 
users  'by  means  of  gates  in  the  Barge  canal  maintained  by  the 
State.  It  must  be  remembered  that  the  Legislature  has  forbidden 
the  leasing,  selling  or  disposing  of  any  waters,  surplus  or  other- 
wise, until  after  the  Barge  canal  is  completed  and  until  authorized 
by  statute  (chapter  494,  Laws  of  1907). 

I  am  unable  to  guess  what  some  future  Legislature  will  deem 
proper  terms,  conditions  and  restrictions,  and,  therefore,  am 
unable  to  advise  as  to  what  you  should  do  about  providing  means 
to  dispose  of  the  surplus  water,  or  for  its  distribution  among  ex- 
pectant users.  But,  it  would  seem  prudent  to  provide  gates  in  all 
culverts  leading  out  of  the  river  so  as  to  control  or  shut  off  the 
supply  of  water. 

If  the  opinion  or  decision  of  the  Attorney-General  would  finally 
decide  these  important  matters,  I  would  be  pleased  to  pass  upon 
them,  'but  in  the  litigation  now  pending  the  courts  are  called  upon 
to  decide  them.  It  seems  to  me  that  it  is  not  advisable  for  me  to 
write  an  opinion  which  will  have  no  binding  force,  which  will  not 
obviate  the  litigation  and  which  may  possibly  embarrass  some 
future  Attorney-General  in  representing  the  interests  of  the  State. 

Will  you  do  me  the  favor  to  bring  this  to  the  attention  of  the 
Advisory  Board  of  Consulting  Engineers  ? 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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Barge  Canal  Law. 

Authority  of  State  Engineer  to  make  such  deviation  in  route  as  to 
include  the  bottoming  out  of  the  old  Erie  canal  at  Holly, 
Orleans  county,  making  harbor  for  loaded  boats. 

STATE  OF  NEW  YOIIK, 

Attorney-General's  Office, 

Albany,  March  6,  1908. 

Hon.  William  R.  Hill,  Special  Deputy  State  Engineer,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  communication  of  March  2,  1908,  inclosing 
copy  of  letter  of  Honorable  Frederick  C.  Stevens  and  map,  and 
asking  opinion  as  to  whether  the  old  canal,  so-called,  at  Holly,  can 
be  bottomed  out  so  as  to  make  a  harbor  for  loaded  boats  as  a  part 
of  the  work  of  improving  the  Erie  canal  under  the  provisions  of 
chapter  147,  Laws  of  1903,  is  received. 

The  work  to  be  performed  under  the  Barge  Canal  Law  is 
definitely  stated  in  it  The  law  was  submitted  to  the  people  for 
-their  approval.  Section  4  of  article  7  of  the  Constitution  of  the 
State  forbids  the  use  of  the  money  for  which  such  a  debt  was 
created  for  any  purpose  other  than  that  stated  in  the  law  to  which 
the  people  gave  their  assent. 

The  statute  provides  that  the  route  of  the  Erie  canal  as  im- 
proved, from  about  one  mile  east  of  South  Greece,  shall  be  as 
follows : 

"  Thence  following  substantially  the  route  of  the  present 
Erie  Canal,  with  the  necessary  change  in  alignment  near 
Medina,  to  a  junction  with  the  Niagara  River  at  Tonawanda." 

The  old  canal  at  Holly  is  not  the  route  of  the  present  canal.  I 
am  informed  that  the  proposed  harbor  is  one-half  mile  from  the 
present  route  of  the  Erie  canal  and  Barge  canal.  It  is  not 
specifically  mentioned  in  the  Barge  Canal  Law,  although  there  is 
provision  for  some  harbors.  The  omission  would  indicate  that  it 
was  not  deemed  necessary  or  appropriate  by  the  Legislature. 

The  State  Engineer  is  "  authorized  and  required  to  make  such 
deviations  as  may  be  necessary  or  desirable  for  altering  the  align- 
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ments,  reducing  curvature,  better  placing  of  structures  and  their 
approaches,  securing  better  foundations,  or  generally  for  any  pur- 
pose tending  to  improve  the  canal  and  render  its  navigation  safer 
and  easier/'  ('Sect ion  3.)  And  he  is  authorized  to  take  and  use 
such  land,  waters  and  structures  as  are  in  his  judgment  necessary 
for  the  purposes  of  the  work.     (Section  4.) 

In  my  opinion,  unless  this  harbor  is  necessary  for  the  purposes 
of  this  work  and  improvement,  and  this  deviation  is  necessary  for 
the  purposes  for  which  deviations  are  authorized,  it  cannot  be 
done  as  a  part  of  the  improvement  of  the  Erie  canal  under  chapter 
147,  Laws  of  1903,  and  cannot  be  paid  for  out  of  the  Barge  canal 
funds. 

Yours  truly, 

WILLIAM  S.  JACKISON, 

Attomey-Oeneral. 


Barge  Canal  —  Riparian  Owners. 

Form  of  notice  for  appropriation  of  lands  adjacent  to  rivers  and 

streams. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  26,  1908. 

Hon.  W.  R.  Hill,  Special  Deputy  State  Engineer,  Albany,  N.  Y.  : 

Dear  Sir. —  Replying  to  your  request  of  the  4th  instant,  for  ad- 
vice as  to  the  form  of  notices  of  appropriation  of  lands  adjacent 
to  rivers  and  streams. 

You  have  heretofore  been  using  the  following  clause: 

"Also  all  of  the  right,  title  and  interest  of  the  owner  of  the 
land  in  the  bed  of  said  river,  also  his  right,  title  and  interest 
as  riparian  owner." 

I  am  informed  that  the  only  natural  streams  to  be  improved  or 
canalized  are  the  Mohawk,  the  Oneida,  the  Oswego  and  the  Seneca 
rivers  and  Wood  or  Fish  creek.  All  these  streams  have  been  held 
by  the  courts  to  be  navigable  streams.    Moreover,  it  has  been  held 
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in  many  cases  and  the  State  will  undoubtedly  take  the  position  that 
the  State  is  now  the  proprietor  of  the  lands  under  water  in  those 
streams  and  may  improve  the  same  without  compensation  except 
for  uplands  taken. 

As  a  rule  the  appropriation  of  uplands  will  bo  for  the  purposes 
of  raising  the  flow  line  on  account  of  the  construction  of  dams,  or 
for  spoiling.  In  case  of  higher  flowage  only,  it  will  not  interfere 
with  the  use  of  the  stream  as  a  canal  if  the  riparian  owner  con- 
tinues to  have  access  to  the  water  and  to  use  the  same  for  ordinary 
domestic  purposes.  There  would  be  no  advantage,  therefore,  to 
the  State  is  taking  from  him  the  right  to  so  use  the  stream  and 
any  compensation  made  to  him  therefore  in  such  a  case  would  be 
without  benefit  to  the  State.  Where  upland  for  spoiling  is  needed, 
the  State  will  become  the  riparian  owner  by  appropriation  of  the 
upland,  with  all  the  rights  incident  thereto.  In  both  those  cases 
your  description  should  bound  the  upland  to  be  taken  by  the 
natural  water  line. 

The  clause  you  have  been  using  is  prima  facie,  a  confession  that 
the  riparian  owner  has  riparian  rights  superior  to  the  rights  of  the 
State  in  the  improvement  of  the  stream  and  that  he  owns  the  bed 
of  the  stream.  Even  if  such  a  confession  is  not  conclusive  as 
against  the  State  in  the  Court  of  CSaims,  it  is  inconsistent  with 
the  attitude  which  the  State  takes  and  should  not  appear  upon  the 
records  except  where  in  special  cases  it  may  be  true.  Moreover, 
if  the  riparian  owner  has  any  technical  fee  to  the  bed  of  the  stream 
or  at  any  particular  point  has  the  right  to  use  the  power  of  the 
flowing  water,  such  rights  are  subordinate  to  the  right  of  the  State 
to  improve  the  stream  for  the  purposes  of  navigation,  and  there- 
fore, any  consequent  injury  to  those  rights  affords  no  ground  for 
.^mpensation. 

I  advise,  therefore,  that  the  clause  heretofore  used  be  omitted 
in  the  future  from  all  notices  of  appropriation  where  upland  is 
desired  for  increased  flowage  area  only  or  where  desired  for  spoil- 
ing only  or  for  both  those  purposes  combined  only.  In  such  cases 
I  advise  that  the  upland  only  be  described  by  metes  and  bounds, 
stating  the  area  thereof. 

At  points  where  permanent  structures  are  to  be  located  within 
or  without  the  limits  of  the  natural  stream  special  situations  may 
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arise  so  as  to  require  special  form  of  notice.     In  such  cases  I 
suggest  that  you  consult  this  department  in  reference  thereto. 

The  recommendations  of  this  letter  will  supersede  those  in  my 
letter  to  you  of  January  28th. 

Yours  truly, 

WILLIAM  S.  JACESON, 

Attomey-Oeneral. 


Barge  Canal  —  Surplus  Waters. 

Use  of,  by  millowners  along  Oswego  river  at  Fulton.     Construc- 
tion of  bulkhead  by  State,  Contract  No.  10. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  March  28,  1908. 

Hon.  Freberick  Skene,  State  Engineer  and  Surveyor,  Albany, 
N.  Y.: 

Dear  Sir. —  Replying  to  your  request  of  the  26th  instant  for 
advice  as  to  the  propriety  of  changes  desired  by  owners  of  mills 
on  the  east  side  of  the  Oswego  river  below  the  lower  dam  at 
Fulton,  Contract  No.  10. 

These  mills  have  been  using  water  drawn  from  above  this  dam 
through  gates  in  a  bulkhead  constructed  by  the  State  many  years 
ago.  The  gates  have  been  enlarged  since  the  bulkhead  was  con- 
structed, the  last  enlargement  having  been  made  by  the  owners 
of  these  mills  about  one  year  ago.  Contract  No.  10,  now  under 
execution,  provides  for  a  new  bulkhead  near  the  former  site,  and 
for  gate  openings  substantially  equal  in  capacity  to  that  of  the 
existing  openings.  The  construction  thus  planned  is  adapted  to 
the  continuance  of  the  present  use  of  river  water  for  power  pur- 
poses by  (the  mill  owners  at  this  pointt.  The  change  of  present  plans 
desired  by  these  owners  involves  the  building  of  a  bulkhead  much 
longer,  and  gates  much  larger,  than  the  present  gates;  also  the 
deepening  of  the  channel  in  the  bed  of  the  river  above,  so  as  to 
increase  the  race  flow  through  the  gates.  The  mill  proprietors 
offer  to  share  in  the  extra  expense  to  be  necessitated.  It  is  even 
represented  that  by  reason  of  certain  other  compensating  changes 
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of  plan  to  become  possible,  no  actual  increase  of  cost  will  accrue 
to  the  State.  A  substantial  addition  to  the  flow  of  the  Oswego 
river  is  to  arise  from  the  surplus  waters  spilling  from  the  en- 
larged Erie  canal,  which  increase  at  Pulton  might  be  drawn 
through  these  gates.  An  increase  of  head  at  this  point  is  also 
to  arise  by  reason  of  the  raising  of  the  dam  by  the  State.  The 
change  desired  in  the  contract  is  not  necessary  ta  serve  the  in- 
terests of  the  State  nor  necessary  to  the  pending  improvement  or 
navigation  of  the  canals. 

Chapter  147  of  the  Laws  of  1903,  as  amended,  contains  no 
express  direction  of  the  Legislature  as  to  the  accommodation  of 
plans  to  the  continued  private  use  of  water  power  along  the  exist- 
ing canals  nor  along  natural  streams  to  be  canalized.  But,  that 
statute,  as  I  imderstand  it,  has  up  to  the  year  1907,  been  treated 
by  your  Department,  and  as  I  believe  properly,  to  authorize  plans 
accommodated  to  the  continuance  of  existing  uses  of  water  power 
by  private  users,  except  where  it  would  interfere  with  the  public 
improvement  intended.  In  the  present  case  no  interference  with 
such  use  is  to  result  from  present  plans  when  completed.  The 
St^te  is  under  no  obligation  to  alter  Contract  No.  10  to  further 
the  private  interests  of  such  power  users.  To  provide  for  the 
draft  of  a  larger  feed  than  is  now  being  enjoyed  by  these  mills 
is  to  anticipate. a  use  of  water  which  the  Legislature  may  never 
authorize.  To  purposely  alter  or  adapt  plans  to  an  increased 
draft  by  present  users  of  water  along  present  canals  or  along 
streams  to  be  canalized  would  be  unauthorized,  whethe'r  private 
interests  offered  to  pay  the  expense,  or  where  no  additional  ex- 
pense would  be  involved.  That  conclusion  is  enforced  by  the 
provisions  of  chapter  494  of  the  Laws  of  1907,  amending  chap- 
ter 147  of  the  Laws  of  1903,  as  follows: 

"  Section  16. —  The  waters,  surplus  or  otherwise  created 
or  impounded  as  a  result  of  the  improvement  of  the  Erie, 
Champlain  and  Oswego  canals,  pursuant  to  the  provisions 
of  this  act  or  from  the  construction  of  any  dam  or  dams, 
mole  or  moles,  or  reservoir  or  reservoirs  or  other  structures 
connected  therewith,  shall  not  be  leased,  sold  or  otherwise 
disposed  of  until  the  improvement  of  said  canals,  as  con- 
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templated  in  this  act  and  the  amendments  thereto,  shall  have 
been  finally  completed  nor  thereafter  until  authorized  by 
statute  setting  forth  specific  terms,  conditions  and  restric- 
tions governing  the  same." 

That  amendment  plainly  implies  that  it  is  the  purpose  of  the 
State  that  the  disposition  of  the  water  powers  connected  with  the 
canals  and  navigable  streams  named  shall  remain  in  statu  quo 
until  comprehensive  action  shall  be  taken  dealing  with  the  enor- 
mous value  of  this  water  power,  in  order  that  the  State  at  large 
may  realize  the  benefits  thereof.  To  adapt  present  plans  to  the 
use  of  larger  volumes  by  present  users  would  be  unauthorized  by 
present  statutes  and  in  violation  of  the  purpose  embraced  in  the 
amendatory  statute  last  quoted. 

I  advise  you,  therefore,  that  the  change  requested  in  Contract 
Xo.  10  may  not  be  lawfully  made. 
Yours  truly, 

WILLIAM  S.  JACKSOX, 

Attorney-General. 


Highway  Law  —  Oood  Roads. 

Responsibility  for  injuries  caused  in  blasting  operations,  Mid- 
dletown-Cuddeback  road  Xo.  313,  Orange  county. 

STATE  OF  NEW  YOKE, 

Attorney-General's  Ootfice, 

Albany,  April  8,  1908. 

Hon.  Louis  B.  Hakrison,  Division  Engineer,  Eastern  Division, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  April  6,  1908,  with  inclosures,  ask- 
ing my  opinion  whether  the  State  or  the  State  Engineer  may  be 
responsible  for  damages  to  the  Orange  County  Power  Company 
for  injuries  caused  by  blasting  operations  by  the  Shanley  Com- 
pany, contractors,  constructing  improved  highways,  known  as 
Middletown-Cuddebackville  (section  2)  Road  Xo.  3113,  in  Orange 
county,  is  received. 
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The  contract  entered  into  between  the  contractor  and  the 
people  of  the  State  of  New  York  for  doing  this  work,  provides : 

"  The  contractors  *  *  *  assumes  all  responsibility  for 
damages  to  person  or  property  that  may  accrue  during  the 
prosecution  of  this  work  through  the  negligence  of  himself, 
his  agents  or  employees,  or  from  any  other  cause,  and  to  save 
the  State  harmless  therefrom." 

The  bond  given  secures  the  true  and  faithful  compliance  with 
and  performance  of  all  the  terms,  covenants  and  conditions  of  the 
contract.     (Contract,  page  41;  bond,  page  47.) 

It  is  my  opinion  that  neither  the  State  nor  the  State  Engineer 
is  liable  for  any  such  damage,  and  that  you  have  no  interest  in 
the  matter  except  to  see  that  the  contract  is  fulfilled. 

The  contractor  would  be  liable  for  damages  caused  by  failing  to 
use  ordinary  reasonable  care  and  precaution  in  blasting.      (2 
Thomas  on  Negligence;  26,  69-26,  72,  and  cases  cited.) 
Yours  truly, 

WILLIA^tf  S.  JACKSON, 

Attorney-General. 


Barge  Canal  —  Bridges, 

Alteration  in  railroad  bridge  crossing  Seneca  river  near  Baldwins- 
ville.  Whether  State  or  railroad  company  should  bear  ex- 
pense of. 

STATE  OF  NEW  YORK, 

Attorney-6enebal.'s  Office, 

Albany,  April  9,  1908. 

Hon.  W.  R.  Hill,  Special  Deputy  State  Engineer,  Albany,  N.  Y.  : 

Dear  Sir. —  Your  communication  of  March  25,  1908,  asking 
opinion  as  to  whether  the  railroad  company  or  the  State  must  pay 
the  expense  of  alterations  for  Bai^e  canal  purposes  in  the  Lehigh 
Valley  railroad  bridge  which  crosses  the  Seneca  river  about  six- 
teen miles  west  of  Baldwinsville,  is  received. 
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In  opinions  given  to  your  departanent  May  18,  1905,  June  7, 
1906,  July  1,  August  2,  August  9,  August  15,  August  22,  and 
October  17,  1907,  by  my  predecessor  and  myself,  the  subject  of 
bnilding  bridges  over  the  Barge  canal  has  been  pretty  well  covered, 
and  it  is  not  necessary  now  .to  repeat  the  argument  that  supported 
the  conclusions  then  reached*  One  of  those  conclusions  was  that 
wherever  railroad  bridges  exist  over  navigable  rivers,  they  so  exist 
under  a  revocable  license  or  as  the  structures  of  trespassers  and  the 
State  is  not  bound  to  pay  for  any  alterations  or  changes  necessary 
to  be  made  in  such  bridges  for  the  improvement  of  navigation. 

C  B.  &  Q,  Ry.  Co.  v.  Drainage  Commissioners,  200  U.  S., 
5&1;  N.  Y.  &  N.  E.  By.  Co.  v.  Bristol,  151  U.  S., 
556;  C.  B.  &  Q.  By.  Co.  v.  Chicago,  166  U.  8.,  226, 
255;  Oibson  v.  U.  8.,  166  U.  8.,  269;  Scranton  v. 
Wheeler,  179  U.  8.  141 ;  Cook  v.  Boston  &  L.  B.  B., 
133  Mass.,  185;  III.  Cent.  B.  B.  Co.  v.  Ill,  14« 
U.  8.,  388,  446 ;  United  Bridge  Co.  v.  U.  8.,  204 
U.  8.,  364;  West  Chicago  8treet  B.  B.  v.  Chicago, 
201  U.  8.,  506. 

The  State  did  not  grant  the  title  to  the  beds  of  navigable  streams 
and  did  not  divest  itself  of  the  power  to  control  and  improve  them. 

The  bridge  in  question  is  located  across  the  Seneca  river  in  the 
towns  of  Brutus  and  Cato  in  the  county  of  Cayuga.  In  May, 
1790,  a  survey  and  m«ps  of  land  called  the  Military  tract  were 
made  by  Simeon  DeWitt,  Surveyor-General.  The  lot  lines  shown 
on  the  map  run  along  the  bank  of  the  Seneca  river  and  not  along 
its  centre.  (See  map  Township  No.  4,  Brutus.)  The  field  notes 
describe  the  lines  in  nearly  every  instance  as  commencing  at  or 
numing  to  a  tree  or  stake  on  the  bank  of  the  Seneca  river.  (See 
field  book  No.  11,  pages  83,  84,  85,  191,  192,  193  and  229 ;  field 
book  No.  8,  page  277 ;  and  field  book  No.  24,  pages  138  and  150, 
in  the  oflSce  of  the  Secretary  of  State.)  The  particular  lots  on 
which  this  bridge  stands  are  No.  41  on  the  north  side  and  No.  54 
on  the  south  side  of  the  river.  Parts  of  the  descriptions  of  the 
adjacent  lots  are  as  follows: 
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Lot  39  —  running  south  to  a  stake  on  Seneca  river ;  Xo.  40  — 
beginning  at  the  southeast  comer  at  a  stake  standing  on  the  Seneca 
river  marked  maple  tree ;  No.  41  —  running  south  to  a  stake  stand- 
ing on  the  Seneca  river  marked  white  ash  tree ;  No.  42  —  to  a 
stake  on  the  north  bank  of  the  Seneca  river  marked  maple  tree; 
No.  44  —  south  bounds  running  west  to  an  ash  stake  standing  on 
the  east  bank  of  the  East  Seneca  river,  east  bounds  running  north 
to  an  elm  stake  standing  on  the  south  bank  of  the  Seneca  river ; 
No.  53  —  beginning  at  an  elm  stake  standing  on  the  south  bank 
of  the  Seneca  river ;  No.  54  —  running  north  to  a  stake  on  the 
south  bank  of  the  river ;  No.  55  —  running  north  to  a  stake  on  the 
Seneca  river. 

In  the  description  of  each  or  lots  39,  40,  41,  42  and  44,  which 
are  on  the  north  side  of  the  river,  it  is  stated  that  "  the  south 
bounds  are  constituted  by  a  part  of  the  Seneca  river  "  and  in  the 
description  of  lots  53,  54,  55  and  56,  which  are  south  of  the  river, 
that  *'  the  north  bounds  are  constituted  by  a  part  of  the  Seneca 
river." 

These  descriptions  show  a  line  of  stakes  or  trees  on  each  bank 
of  the  river  which  mark  the  comers  and  lines  of  these  lots, 
and  in  my  opinion  show  that  the  State  never  granted  the  lands 
between  the  banks  of  this  river.  In  field  book  No.  11,  at  page  83, 
is  shown  a  map  of  Flag  Island,  Middle  Island  and  Trap  Island  in 
Seneca  river  described  as  "  opposite  lots  41  and  42  "  and  a  map 
of  Hickory  Island  "  opposite  lot  39  and  40 "  and  Brutus  Island 
and  a  ten-acre  island  "  opposite  lot  35." 

This  to  me  is  further  proof  that  the  line  of  lots  did  not  run  to 
the  middle  of  the  stream.  The  grant  from  the  State  of  the  subdi- 
visions of  these  lots  contains  definite  descriptions  from  these  comer 
stakes  and  trees.  That  of  subdivision  3  of  lot  41  is  as  follows: 
(Field  book  11,  page  229).  Beginning  at  the  southwest  corner 
of  lot  41  (a  stake  marked  white  ash  tree  on  the  bank  of  the  river) 
*  *  *  thence  south  51  chains  79  links  to  a  stake  on  the  shore 
of  Seneca  river  standing  8  links  west  of  a  button  wood  marked  F, 
thence  along  the  river  upstream  to  the  place  of  beginning,  con- 
taining 170  acres.  (-Sold  to  Aaron  Remir,  March  12,  1821). 
Another  subdivision  begins  in  the  southwest  comer  of  lot  41  on 
the  north  shore  of  the  Seneca  river     *     *     *     thence  south  51 
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chains  and  70  links  to  said  Seneca  river,  etc.  (Granted  December 
4,  1906,  to  Eobert  Troup,  book  22  of  Patents).  Lot  54  as  dis- 
tinguished on  the  map  but  reserving  the  one  hundred  acres  in  a 
square  from  the  northeast  corner  was  granted  to  Jacob  Scriver, 
July  8,  1790. 

That  this  river  was  navigable,  was  actually  navigated  and  was 
treated  as  a  navigable  stream  is  shown  by  the  many  acts  of  the 
Legislature  respecting  it. 

In  1792  the  Western  Inland  Lock  Navigation  Company  was 
authorized  to  establish  lock  navigation  from  the  Hudson  river  to 
Seneca  lake. 

By  chapter  2,  Laws  of  1798,  the  river  formed  by  the  outlets  of 
Seneca  and  Cayuga  lakes  was  declared  a  public  highway,  and  all 
obstructions  to  navigation  were  prohibited. 

By  chapter  87,  Laws  of  1802,  Robert  Troup  and  his  associates 
were  authorized  to  build  a  dam  across  Seneca  river  but  not  to 
raise  the  water  on  any  other  person's  land;  and  by  chapter  111, 
Laws  of  1804,  he  was  forbidden  to  obstruct  the  passage  of  boats 
up  or  down  the  stream. 

By  chapter  106,  Laws  of  1803,  because  of  complaint  made  by 
Indians,  obstructions  in  the  Seneca  river  preventing  the  free  pas- 
sage of  salmon  up  the  river  were  forbidden,  and  obstructions 
already  there  were  ordered  removed. 

After  the  Western  Inland  Lock  Navigation  Company  had  relin- 
quished all  rights  west  of  Oneida  lake,  Jonas  C.  Baldwin,  by  chap- 
ter 54,  Laws  of  1809,  was  authorized  to  build  a  dam  across  Seneca 
river  at  such  a  height  as  necessary  for  improving  navigation,  the 
channel  to  be  thirty  feet  in  width  with  an  apron  of  even  ascent  to 
admit  the  passage  of  boats  and  rafts  down  and  fish  up  the  river 
and  he  was  required  to  erect  and  maintain  a  canal  and  lock  for  the 
passage  of  the  largest  boats  usually  employed  in  said  river,  the 
lock  to  be  twelve  feet  wide  and  seventy-seven  one-half  feet  long. 

Canalization  of  this  part  of  the  Seneca  river  and  of  the  por- 
tion between  Seneca  and  Cayuga  lakes  and  the  various  statutes 
relating  thereto  from  that  time  may  be  found  in  Whitford's  His- 
tory of  New  York  Canals,  at  pages  472  and  565  (Sup.  to  Report 
of  State  Engineer,  1905). 
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In  at  least  one  case  it  has  been  judicially  declared  a  navigable 
river. 

W.  W.  M.  Co.  V.  Shanakan,  128  N.  Y.,  345,  356. 

It  is  mj  opinion  that  the  railroad  company,  and  not'  the  State 
of  New  York,  must  bear  the  expense  of  the  alterations  to  the 
brid^  in  question. 

Yours  truly, 

WILLIAM  S.  JACKBON, 

A  ttomey-Oeneral. 


Barge  Canal  Law  —  Contracts. 

Contract  No.  3.  Question  of  elimination  construction  of  guard- 
gate  at  Crocker's  Reef  from  contract  without  consent  of  con- 
tractors. 

(See  Opinion,  October  8,  1906.) 

STATE  OF  NEW  YOEX, 

Attoeney-Geneeal's  Office, 

Albany,  April  21,  1908. 

Hon.  Feedeeick  Skene,  State  Engineer  and  Surveyor^  Albany, 
N.  Y.: 

Dear  Sir. —  Your  communication  of  March  26,  1908,  stating 
that  the  questions  whether  the  elimination  from  the  plans  of  con- 
tract No.  3  of  the  construction  of  the  guard-gate  without  the  con- 
sent of  the  contractors  is  legal,  and  as  to  whether  the  proposed  new 
50-foot  guard-gate  should  be  by  an  alteration  agreement  or  by  a 
new  and  separate  contract,  and  as  to  what  is  the  best  method  of 
procedure  have  been  referred  to  a  committee  consisting  of  the  At- 
torney-General, the  Superintendent  of  Public  Works  and  the  State 
Engineer  to  investigate  and  report  to  the  Canal  Board,  and  asking 
my  opinion  as  to  the  same,  is  received.. 

The  steps  to  be  taken  in  making  such  a  change  were  stated  in 
the  opinion  of  this  office  dated  October  8,  1906,  as  follows: 
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"  I  am,  therefore,  of  the  opinion  that  the  Superintendent 
of  Public  Works  and  the  State  Engineer  have  the  right,  with 
the  approval  of  the  Canal  Board,  to  make  such  changes  in 
the  plans  and  specifications  as  may  be  deemed  necessary  to 
accomplish  the  changes  desired,  and  that  they  have  the  right 
to  eliminate  from  the  contract  heretofore  made  any  items  of 
work  or  material  which  will  be  rendered  useless  under  the 
changed  plans  and  specifications. 

"  I  am  also  of  the  opinion  that  the  plans  and  specifications 
for  the  proposed  structure  should  be  prepared  and  filed  in 
the  oflBice  of  the  State  Engineer,  and  inasmuch  as  the  changes 
will  probably  involve  an  increased  expense,  that  a  written 
statement,  setting  forth  the  object  of  the  change,  its  character, 
amount  and  the  expense  thereof,  should  be  submitted  to  the 
Canal  Board  ani  their  assent  thereto  obtained  at  a  r^ular 
meeting  when  you,  as  State  Enginer,  are  present. 

"  I  am  also  of  the  opinion  that  copies  of  the  revised  plans 
and  specifications,  together  with  the  action  of  the  Oanal 
Board  approving  the  same,  should  immediately  be  given  to 
the  contractors  so  that  they  may  know  of  the  changes  which 
are  to  be  made  and  notice  at  the  same  time  be  given  to  the 
contractors  eliminating  from  the  contract  such  items  of  work 
or  material  as  will  be  rendered  unnecessary  under  the  changed 
plans  and  specifications,  and  if  the  new  plans  and  specifica- 
tions involve  the  performance  of  the  labor  and  furnishing  of 
material  which  are  not  fairly  included  within  the  present 
contract,  a  new  contract  should  be  entered  into  according  to 
law  for  the  construction  of  the  guard-gate  and  such  attach- 
ments and  appliances  as  are  not  included  within  the  present 
contract.  This  contract  could  be  made  with  the  present  con- 
tractors with  any  other  person,  firm  or  corporation,  who  would 
agree  to  do  the  work  for  the  least  expense  to  the  State.'' 

I  am  informed  that  the  original  contract  provided  for  the  con- 
struction of  a  guard-gate  with  two  openings  of  37^2  feet  each 
separated  by  a  central  pier.  Afterwards,  another  construction 
was  contemplated  of  locks  with  a  chamber  width  of  45   feet. 


Digiti 


ized  by  Google 


228  Repoet  of  the  Attorney-Geneeal. 

Now  it  is  proposed  to  construct  a  gate  with  a  fifty-foot  opening 
having  an  entirely  different  form  and  construction  so  that  the 
plans  and  specifications  are  in  no  way  similar  to  those  of  the 
original  gate  and  the  prices  and  quantities  in  the  original  contract 
cannot  be  applied  to  any  portion  of  it. 

The  correspondence  between  the  contractors  and  the  l^eputy 
State  Engineer  shows  that  ineffectual  attempts  have  been  made 
to  agree  with  the  contractors  and  that  they  protest  against  and  d  > 
not  consent  to  the  elimination  of  the  guard-gate  from  the  contract. 
The  elimination  of  this  work  from  the  contract  was  legal  although 
not  consented  to  by  the  contractors.  In  section  7  of  the  contract 
they  consent  in  advance  to  such  deductions  from  or  changes  in 
the  plans  of  the  work  as  may  be  necessary,  and  no  other  or  further 
consent  on  the  part  of  the  contractors  is  required.  Neither  the 
statute  nor  the  contract  limits  the  number  of  alterations  or  the 
time  of  making  them,  except  that  they  must  be  necessary  and  must 
be  made  before  the  final  completion  of  the  work.  The  proposed 
new  construction  will  cost  more  than  one-third  in  excess  of  the 
original  estimate  for  this  gate.  Therefore,  I  am  of  the  opinion 
that  it  constitutes  an  item  in  the  contract  that  ^  will  exceed  the 
engineer's  estimate  by  more  than  fifteen  per  cent."  and  that  fact 
should  be  certified  to  the  Canal  Board  for  it  to  determine  how  this 
guard-gate  construction  shall  be  completed.  In  my  opini(/n  when 
a  material  alteration  like  this  is  made  by  eliminating  a  part  of 
the  construction  and  substituting  in  its  place  something  entirely 
dissimilar,  so  that  there  is  no  approximate  relation  between  the 
quantities  and  prices  of  the  two  and  the  fair  price  for  the  con- 
struction of  the  latter  cannot  be  determined  by  the  prices  and 
quantities  for  the  original,  the  contractor  cannot  be  compelled  and 
he  is  not  of  right  entitled  to  make  the  substitution,  and  a  special 
contract  should  be  made  for  it,  or  the  Superintendent  of  Public 
Works  should  do  the  work.  (See  last  part  of  section  7  of  the 
Barge  Canal  Law,  and  sections  12  and  13  of  the  contract.) 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttorney-Oeneral. 
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Barge  Ca/nal  Law  —  Contracts  —  Bridges. 

Change  of  plans  in  Contract  ISTo.  7,  lengthening  bridges,  etc.  Claim 

of  labor  of  contractor  in  preparing  shop  drawings,  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  21,  1908. 
Hon.  W.  R.  Hill,  Special  Deputy  State  Engineer,  Albany,  N.  Y.: 

Dear  Sir. —  Your  communication  of  March  4,  1908,  asking 
opinion  whether,  owing  to  change  of  plans  in  the  construction  of 
bridges  embraced  in  Contract  No.  7,  a  claim  for  labor  of  the  con- 
tractor in  preparing  shop  drawings  which  will  be  of  no  value  to 
the  contractor  or  the  State,  and  material  obtained  from  rolling 
mills  which  will  be  wasted,  can  be  paid  by  items  included  in  the 
alteration  agreement,  or  if  there  is  any  other  way  in  which  the 
account  can  be  settled  without  the  contractors  applying  to  the 
Court  of  Claims,  is  received. 

The  contract  provides  for  alterations  as  follows: 

"  7.  It  is  mutually  agreed  that  the  State  reserves  the  right 
until  the  fiTial  completion  and  acceptance  of  the  work,  to  make 
STMch  additioTis  to  or  deductions  from  such  work  or  changes  in 
th^  plans  and  specifications  covering  the  work,  as  may  be  nec- 
essary, and  the  Contract  shall  not  be  invalidated  thereby,  and 
no  claim  shall  be  made  bv  the  Contractor  for  any  loss  of 
profits  because  of  any  siich  change  or  by  reason  of  any  varia- 
tion between  the  quantities  of  the  approximate  estimate  and 
the  quantities  of  the  work  as  done." 

If  the  c  ntractar  in  goml  faith  did  work  or  furnished  material 
before  the  alteration  wliich  is  rendered  unavailable  and  useless 
because  of  the  change,  he  is  entitled  to  the  contract  price  for  doing 
?uch  work  and  for  such  material.  If  the  amount  cannot  be  de- 
termined by  the  prices  fixed  in  the  contract,  then  he  is  entitled 
to  be  paid  quantum  meruit,  but  he  cannot  be  paid  for  loss  of 
profits. 

By  sections  325  to  335  of  the  specifications  the  contractor  is 
required  to  furnish  shop  drawings  and  blue  prints,  the  cost  of  which 
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is  included  in  the  contract  price  of  the  various  items  of  work,  and 
in  my  opinion,  he  is  entitled  to  be  paid  the  fair  expense  of  making 
such  as  are  rendered  of  no  value  by  reason  of  the  alteration.  Like- 
wise, if  material  has  been  injured  by  partial  use  or  preparation  for 
use,  he  is  entitled  to  be  reimbursed  for  the  deterioration  in  value. 

In  case  the  alteration  is  such  that  it  amounts  to  an  elimination 
of  all  the  remainder  of  the  work  contemplated  by  the  original  con- 
tract and  the  change  is  such  as  to  require  the  engineer  to  certify 
to  the  Canal  Board  that  some  item  in  the  alteration  will  exceed  in 
quantity  the  engineer's  estimate  by  more  than  15  per  cent,  as  pro- 
vided in  section  7  of  the  Barge  Canal  Law  and  a  special  or  new 
contract  is  required  for  such  alteration,  then  it  would  be  mani- 
festly improper  to  include  in  a  new  contract  payment  for  work 
and  materials  already  furnished  under  the  original  contract. 

In  such  case  it  should  be  paid  as  an  item  of  a  completed  con- 
tract. 

But  if  the  original  contract  is  continued  in  other  respects  or  the 
alteration  is  done  as  a  part  of  the  original  contract,  this  payment 
may  be  made  as  provided  in  section  9  of  the  Barge  Canal  Law, 
and  section  30  of  the  contract.  Whenever  the  amount  cannot  be 
ascertained  by  computation  from  the  contract  price  and  the  con- 
tractor will  not  accept  the  engineer's  estimate,  the  amount  should 
be  determined  by  the  Court  of  Claims. 
Yours  truly, 

WILLIAM  S.  JACKBON, 

Attomey-OeneraL 


Barge  Carud  Lata  —  Bridges. 

Eeconstruction  new  bridges,  D.  &  H.  R.  R.  Co.  near  Whitehall, 
and  elimination  certain  bridges  and  crossings.  Settlement 
with  railroad  company  regarding. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 
Albany,  N.  Y.,  Apri^l  23,  1908. 
Hon.  W.  R.  Hill,  Special  Depviy  State  Engineer,  Alhamy,  N.  Y.: 
Dear  Sir. —  Your  letters  of  April  6  and  21,  1908,  asking  advice 
as  to  settlement  of  the  Delaware  and  Hudson  Company's  railroad 
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bridge  matters  over  the  Barge  canal,  and  as  to  whether  benefits 
accruing  to  the  company  by  the  abandoning  of  the  present  canal 
over  which  this  railroad  now  maintains  bridges  and  which  need 
not  be  maintained  after  the  completion  of  the  Barge  canal,  to- 
gether with  map  and  estimate,  are  received. 

From  the  sketch  and  estimate  which  you  enclose  it  appears  that 
there  are  at  present  over  the  Erie  canal,  Champlain  canal  and 
the  Wood  creek  some  thirteen  bridges  maintained  by  this  railroad 
company  which  may  be  eliminated  by  the  construction  of  the 
Barge  canal  and  the  consequent  abandonment  of  the  present  water- 
ways, and  there  may  also  be  eliminated  certain  switches  and  spur 
tracks  which  will  be  a  saving  and  benefit  to  the  railroad  company 
to  the  amount  of  $354,000,  and  the  cost  of  bridges  and  structures 
over  the  Barge  canal  and  for  necessary  switches  and  spur  tracks 
will  be  approximately  $201,000,  an  excess  of  $153,000  of  benefits 
over  damages.  The  bridges  for  this  railroad  over  the  Barge  canal 
will  be  located  where  there  have  been  no  bridges  heretofore  and 
the  lands  being  owned  by  the  railroad  company  must  be  appro- 
priated by  the  State.  The  compensation  to  the  railroad  corapanj 
could  be  fixed  by  agreement  with  the  special  examiners  and  ap- 
praisers approved  by  the  Canal  Board  unless  their  office  no  longer 
?xists.  (Ch.  335,  Laws  of  1904.)  The  benefits  to  accrue  to  the 
•ailroad  company  may  be  deducted  from  any  damages  sustained 
liecause  of  the  appropriation.  (Whitney  v.  The  State,  96  N.  Y. 
240;  Bauman-v.  Eos?,  167  U.  S.  548;  Eldridge  v.  Binghamton. 
120  K  Y.  309;  3  Joyce  on  Damages,  section  2188.) 

But  these  canals  have  not  been  abandoned ;  the  time  when  they 
may  be  is  uncertain,  and  it  is  possible  that  the  Legislature  may  re- 
peal the  Barge  C-anal  Law  before  the  lands  now  used  are  rendered 
useless. 

The  sale  of  abandoned  canal  lands  is  directed  in  section  5  of 
the  Barge  Canal  Law,  but  no  contract  of  sale  can  be  made  now 
hy  the  Commissioners  of  the  Land  Office  (Public  Lands  Law,  sec- 
tion 250),  because  the  necessary  determination  and  certificate  that 
the  lands  have  been  abandoned  and  that  they  may  be  sold  cannot 
he  made  by  the  Canal  Board.  (Canal  Law,  section  10,  subds.  1 
and  2.) 

Certainly  these  matters  should  be  taken  into  account  in  settling 
with  the  railroad  company  and  some  arrangement  should  be  en- 
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tered  into  whereby,  upon  abandonment  of  the  canals  and  convey- 
ance of  the  right  of  way  over  the  lands  where  the  present  bridges 
are  so  that  they  may  be  removed  and  the  channels  filled,  the  rail- 
road company  shall  pay  back  to  the  State  an  appropriate  sum  for 
the  realization  of  such  benefits. 

If  the  court  should  decide  that  only  present  conditions  may  be 
taken  into  account  and  judicial  notice  may  not  be  taken  of  the 
conditions  which  make  needless  "the  continuation  of  these  struc- 
tures, at  least  the  present  officials  may  direct  attention  to  the 
equities  existing  so  that  future  members  of  the  Canal  Board  and 
the  Commissioners  of  the  Land  Office  may  compel  restitution  to 
the  State  before  permitting  this  company  to  fill  in  the  channels 
spanned  by  these  bridges. 

It  presents  a  condition  not  in  terms  provided  for  by  law  and 
the  attention  of  the  Legislature  should  be  directed  to  it  so  that 
authority  may  be  given  to  make  a  contract,  or  appropriate  pro- 
cedure may  be  prescribed  to  secure  the  rights  of  the  State. 

I  advise  that  unless  the  railroad  company  makes  a  fair  propo- 
sition of  settlement  that  shall  include  an  allowance  for  the  bene- 
fits that  will  accrue  by  reason  of  the  elimination  of  these  bridges 
and  structures,  the  whole  subject  be  left  for  adjustment  in  the 
Court  of  Claims. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-Oeneral. 


Barge  Canal  —  Contracts. 

Contract  No.  14,  Opening  of  quarry  on  lands  appropriated  at 
Crescent  Dam.  Use  of  quarry  stone  by  Acme  Engineering 
Company. 

STATE  OF  NEW  YORK, 

Attorney-Generai/s  Office, 

Albany,  April  27,  1908. 
Hon.  W.  E.  Hill,  Special  Deputy  State  Engineer,  Albany ,  N,  Y.: 

Dear  Sir. —  Eeplying  to  your  favor  of  this  date,   asking  for 
advice  concerning  the  opening  of  a  quarry  on  the  lands  appro- 
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priated  for  the  new  canal,  at  Orescent  dam,  which  will  be  sub- 
merged on  the  completion  of  the  dam : 

You  state  that  the  Superintendent  of  Public  Works  has  objected 
to  a  proposed  alteration  of  Contract  No.  14,  with  a  view  of  per- 
mitting a  contractor  to  quarry  this  rock  and  use  it  in  the  con- 
struction work.. 

It  appears  that  both  your  Department  and  the  Superintendent 
of  Public  Works  concur  in  the  opinion  that  it  would  be  to  the 
advantage  of  the  State  to  allow  the  contractor  to  use  stone  which 
may  be  obtained  from  this  quarry  on  account  of  the  good  character 
of  the  stone. 

It  also  appears  that,  on  December  28,  1906,  the  State  Engineer, 
by  way  of  permit,  allowed  material  from  a  spoil  bank  to  be  taken, 
with  the  consent  of  the  contractor,  by  other  parties,  the  taking  of 
which  was  advantageous  to  the  State, 

It  seems  to  me  that,  in  this  case,  the  same  practice  properly 
may  be  followed,  and  that  the  State  Engineer  might  execute  a 
permit  on  the  contractor's  making  application  therefor,  which 
permit  should  recite  that  it  is  granted  upon  condition  that  the 
applicant  will  pay  the  State  such  price  as  you  consider  reasonable 
for  the  value  of  the  stone  lying  in  the  quarry,  and  that  the  same 
shall  be  taken  in  such  a  way  as  not  to  interfere  with  the  interests 
of  the  State  in  any  way  or  with  the  prosecution  of  the  contract. 

I  would  advise  that  the  permit  should  be  approved  in  form  by 
the  Superintendent  of  Public  Works,  inasmuch  as  there  is  no 
express  authority  of  statute  for  the  making  of  such  a  permit. 

I  suggest  further  that  the  permit  should  not  refer  in  any  way 
to  the  existing  contract  between  the  Acme  Engineering  and  Con- 
tracting Company  and  the  State,  except  to  recite  that  the  granting 
of  the  permit  shall  not  be  deemed  to  alter,  in  any  manner  what- 
soever, the  contract  now  existing  between  said  company  and  the 
State. 

The  moneys  paid  under  the  conditions  of  the  permit  should,  as 
suggested  by  the  Superintendent  of  Public  Works,  be  turned  into 
the  treasury  for  the  benefit  of  the  general  fund. 
Tours  truly, 

WILLIAM  S.  JACESON, 

Attorney-General. 

(Enclosures  returned.) 
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Barge  Canal  Law. 

Oonstruction  Sections  4  and  6,  regarding  appropriation  additional 
land  outside  of  "Blue-Line''  (Ontario  Knitting  Company, 
Oswego).    Whether  assent  of  Canal  Board  is  necessary. 

(See  Opinions  March  5th  and  24th.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  30,  1908. 

Hon.  Frederick  Skene,  State  Engineer  and  Surveyor,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  letter  of  April  29,  1908,  asking  opinion  as 
to  the  construction  of  section  4,  and  section  6  of  the  Barge  Canal 
Law,  and  inclosing  a  letter  of  Hon.  W.  R  Hill,  Special  Deputy 
State  Engineer,  is  received. 

The  questions  arise  upon  the  following  facts.  Plans,  specifica- 
tions and  map  of  work  to  be  done  and  materials  furnished  were 
prepared  by  the  State  Engineer,  adopted  by  the  Canal  Board,  and 
duly  and  properly  filed  as  required  by  section  6.  The  State 
Engineer  made  an  accurate  survey  and  map  of  the  lands  then  by 
him  deemed  necessary  for  the  use  of  the  canal  and  purposes  of  the 
work,  and  filed  the  required  maps  and  certificates,  and  the  Super- 
intendent of  Public  Works  served  notices  of  appropriation  as 
required  in  section  4,  and  a  contract  was  made  for  the  doing  of  the 
work  accordingly. 

The  easterly  wall  of  the  canal  as  planned  butts  against  the  wall 
of  the  building  of  the  Ontario  Knitting  Company  at  Oswego,  and 
would  not  have  sufficient  strength  to  hold  the  water  in  the  canal 
without  lateral  pressure  against  the  walls  of  the  building,  and  if 
at  any  time  there  should  be  an  excavation  made  on  the  property 
adjacent  to  this  wall,  it  would  result  in  the  destruction  of  the  wall. 

After  the  contract  had  been  partly  completed  the  State  Engineer 
decided  that  the  land  already  appropriated  was  insufficient,  and 
that  in  order  to  have  the  work  as  planned  properly  done,  it  was 
necessary  to  take  land,  which  included  the  Knitting  Company's 
building,   and,  without  the  assent  of  the  Canal  Board,  he  pro- 
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ceeded  to  make  a  survey  and  map  of  the  additional  land  required 
and  filed  it  and  the  proper  copies  and  certificate  to  appropriate  the 
additional  land. 

In  my  opinion,  this  last  approp^-iation  of  land  was  valid. 

The  "accurate  survey  and  map"  of  lands  taken  required  in 
section  4,  are  entirely  separate  and  distinct  from  the  "maps, 
plans  and  specifications  for  the  work  to  be  done  and  materials  fur- 
nished '*  required  in  section  6. 

The  maps,  plana  and  specifications  for  the  work  must  be  adopted 
by  the  Canal  Board.  An  alteration  in  the  maps,  plans  and  spec- 
ifications for  the  work  cannot  be  made  before  or  during  the  progress 
of  the  work  without  the  consent  and  approval  of  the  Superin- 
tendent of  Public  Works  and  the  State  Engineer.  If  the  change 
of  plans  or  specifications  for  the  work  will  increase  the  expense  of 
any  such  work,  or  create  a  claim  for  damages  arising  therefrom, 
the  assent  of  the  Oanal  Board  thereto  is  required. 

But  the  duty  of  acquiring  the  necessary  site  or  lands  for  the  use 
of  the  canals  and  the  purposes  of  the  work,  and  of  deciding  what  is 
necessary  therefor,  is  -confided  to  the  judgment  of  the  State 
Engineer.     (Section  4.) 

In  opinions  heretofore  given,  upon  the -subject  of  alterations, 
about  which  there  seems  to  have  been  some  misunderstanding,  it 
was  stated  that  the  assent  of  the  Canal  Board  is  required  where  the 
alt^^tion  will  increase  the  expense  of  the  work  or  create  a  claim 
for  damages  arising  therefrom. 

The  opinion  given  March  5,  1908,  was  in  response  to  a  letter 
of  the  Superintendent  of  February  29,  1908,  in  which  the  ques- 
tion was  stated  as  f oUows : 

"What  I  desire  to  know  is,  whether  in  your  opinion,  the 
taking  of  land  outside  the  canal  limits  as  defined  by  plans 
approved  by  the  Canal  Board,  is  to  be  construed  as  such  a 
change  of  plans  as  that  it  may  not  be  made  excepting  with  the 
approval  of  the  Canal  Board,  in  the  event  that  the  taking  of 
such  additional  land  shall  increase  the  cost  or  '  create  a  claim 
against  the  State  for  damages  arising  therefrom.' " 

The  opinion  given  March  24,  1908,  expressly  states  that:  "  This 
advice  is  given  upon  the  assumption  that  taking  the  lands  men- 
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tioned  would  increase  the  expense  of  the  work  or  create  a  claim 
against  the  State,"  and  was  supplemental  to  the  former  opinion. 

In  the  case  now  under  discussion  there  is  no  change  in  plans  or 
specifications  for  the  work,  no  increase  in  the  expense  of  the  work 
and  no  claim  for  damages  arising  therefrom  will  be  created. 
Therefore,  the  assent  of  the  Canal  Board  is  not  needed  to  make  the 
appropriation  valid. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-General. 


Highway    Law  —  State    Aid    Improvement  —  Higbie-Armstrong 

Act. 

State  Engineer  may  authorize  construction  of  road  within  limits 
of  incorporated  village  or  city  less  than  a  mile  in  length  to 
form  connecting  link.     (Chapter  715,  Laws  of  1907.) 

STATE  OF  NEW  YOKK, 

Attobney-Geneeal's  Office, 

Albany,  May  18,  1908. 

Hon.  Fredeeick  Skene,  State  Engineer  and  Surveyor,  Albany, 
N.  F.; 

Dear  Sir. —  Your  communication  of  April  25,  1908,  asking 
opinion  whether  a  portion  of  highway,  less  than  a  mile  in  length, 
connecting  improved  sections  of  highway,  can  he  constructed 
through  an  incorporated  village  under  the  State  aid  act,  although 
not  on  the  map  of  roads  authorized  to  be  improved  by  chapter  715 
of  the  Laws  of  1907 ;  and  also  in  case  such  connecting  link  may  be 
constructed  under  section  15,  it  may  be  done  irrespective  of  the 
consecutive  list  of  roads,  is  received. 

Chapter  715  of  the  Laws  of  1907  approves  of  a  map  made  by 
the  State  Engineer  and  provides  that  the  highways  designated  upon 
it  "  being  of  sufficient  public  importance  to  be  improved  and  neces- 
sary to  provide  for  an  appropriate  State  and  county  system  of 
improved  main  market  highways  shall  be  the  highways  from  which 
shall  be  selected  the  highways  to  be  improved  with  any  funds  made 
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available  by  the  issuance  of  bonds  as  provided  by  section  12,  article 
VII  of  the  Constitution;  and  no  highways  shall  hereafter  be  imr 
proved  with  such  funds  in  addition  to  that  designated,  except  as 
may  be  hereafter  added  to  the  map  by  legislative  enactment^' 
(Section  1.) 

This  map  was  made  in  compliance  with  chapter  468  of  the 
Laws  of  1906  which  require  boards  of  supervisors  to  certify  to  the 
State  Engineer  the  highways  deemed  by  them  to  be  of  sufficient 
importance  to  be  improved,  and  the  State  Engineer  to  certify  the 
highways  so  designated  by  the  supervisors  and  such  others  as  he 
deemed  proper  for  improvement.  The  purpose  was  to  enable  the 
Legislature  to  provide  a  State  and  county  system  of  improved 
highways  and  an  equitable  apportionment  among  the  counties. 
Chapter  717  of  the  Laws  of  1907  renumbered  the  sections  of  this 
law  and  provided  in  section  15  that 

"  Whenever  in  any  county  and  highways  or  sections  thereof 
have  been  *  *  *  improved  under  this  act  and  it  seems 
advantageous  to  such  state  engineer  that  a  section  or  sections 
of  highway  not  exceeding  one  mile  in  length  should  be  con- 
structed *  *  *  such  connecting  highway  through  an  in- 
corporated village  *  *  *  he  may  construct  the  same  and 
the  expenses  thereof  shall  be  paid  for  as  provided  in  section 


The  intention  of  the  Legislature  must  be  determined  by  the 
purpose  of  the  act,  the  language  used  and  contemporaneous  legis- 
lation upon  kindred  subjects.  The  same  Legislature  which  re- 
vised the  section  requiring  the  map  and  passed  the  law  approving 
the  map  inserted  section  15  which  does  not  pertain  to  the  estab- 
lishment of  a  system  of  highways,  but  was  intended  to  apply  only 
to  a  small  connecting  link  made  necessary  because  an  incorporated 
village  had  failed  to  pave  or  macadamize  or  have  in  proper  con- 
dition that  part  of  the  highway. 

Such  construction  through  incorporated  villages  is  not  expected 
to  be  general,  but  rare  and  exceptional.  It  must  be  maintained 
and  kept  in  repair  at  the  expouso  of  the  village;  elsewhere  im- 
proved highways  are  kept  in  repair  by  the  State  Engineer  (sec- 
tion 12)  towns  paying  only  $50  per  mile  therefor. 
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In  my  opinion  such  connecting  link  between  the  two  sections 
of  improved  highway  may  be  constructed,  although  not  designated 
on  the  map  approved  by  the  Legislature  in  chapter  717  of  the 
Laws  of  1907. 

The  order  in  which  the  highways  may  be  improved  and  the 
number  of  miles  of  such  improvement  in  each  county  per  year  is 
provided  for  in  chapter  715  of  the  Laws  of  1907,  but  it  expressly 
states  that  such  mileage  is  "  exclusive  of  the  streets  and  highways 
within  an  incorporated  village."  Section  15  of  chapter  717  seems 
to  provide  a  special  procedure  in  constructing  this  connecting  link. 
The  engineer  may  serve  a  notice  whenever  he  deems  it  advan- 
tageous that  such  connecting  section  be  built,  "  and  it  shall  be  the 
duty  of  the  board  of  supervisors  to  provide  for  the  construction 
of  such  connecting  highway  or  section  thereof  within  one  year  after 
the  service  and  filing  of  such  notice  under  this  act." 

It  is  my  opinion  that  the  State  Engineer  may  serve  and  file 
the  proper  notice  and  such  improvement  may  be  made  irrespective 
of  the  consecutive  order  required  in  other  cases. 
Tours  truly, 

WILLIAM  S.  JACESON, 

Attomey-Oeneral. 


Barge  Canal. 

Eemoval  and  reburial  of  bodies  from  Fonda  cemetery,  to  be  paid 
for  as  extra  and  unspecified  work. 

STATE  OF  NEW  YORK, 

Attobney-Genebal's  Office, 

Albany,  May  20,  1908. 

Hon.  Frederick  Skene,  State  Eji/jineer  and  Surveyor,  Albany, 
N.  Y.: 

Dear  Sir. — .Tour  communication  of  May  4,  1908,  enclosing 
copy  of  letter  of  E.  J.  Pickwick,  and  asking  opinion  whether  the 
State  Engineer  may  include  an  item  for  the  removal  of  bodies 
from  land,  formerly  a  cemetery,  for  Barge  canal  purposes  and 
suitably  burying  them  and  have  the  expense  of  same  paid  out  of 
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Barge  canal  funds  as  extra  unspecified  work  on  canal  contract 
N"o.  14,  is  received. 

The  cemetery  association,  or  those  owning  lots  or  rights  in  this 
cemetery,  are  entitled  to  compensation  for  the  land  taken,  and 
as  a  part  of  that  compensation  the  expense  of  the  removal  of  bodies 
and  obtaining  other  suitable  burying  plots  should  be  included,  but 
in  this  case  no  relative,  lot  owner  or  interested  person  will  re- 
move the  bodies.  It  would  shock  hoth  the  sense  and  sensibilities 
of  the  community  to  throw  the  broken  coffins  and  their  contents 
out  upon  the  dirt  heaps  and  spoil  areas.  Probably  such  a  condi- 
tion was  unthought  of  by  the  Legislature  when  they  enacted  the 
Barge  Canal  Law,  and  they  made  no  provision  in  terms  for  buy- 
ing new  cemetery  lots  in  which  to  bury  bodies  from  old  burying 
grounds.  The  State  does,  however,  authorize  that  to  be  done  which 
is  necessary  for  the  improvement  and  in  my  opinion  it  is  proper 
to  arrange  with  the  contractor  to  remove  these  bodies  and  suitably 
bury  them  elsewhere  and  pay  him  therefor  as  an  item  of  extra 
or  unspecified  work.  There  should  be  compliance  with  section  6 
of  the  Barge  Canal  Law  respecting  extra  work  and  alterations. 
Tours  truly, 

WILLIAM  S.  JTACKBON, 

A  ttorney-  Oeneral. 


Barge  Canal  Lata  —  Contracts. 

Work  of  dredging  Mohawk  river  at  Eexford  Flats.     Division  of 
Contract  No.  20  into  sections. 

STATE  OF  NEW  YORK, 

Attoeney-General's  Office, 

Albany,  May  23,  1909. 

Hon.  William  R.  Hill,  Special  Deputy  State  Engineer,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  letter  of  May  20,  1908,  with  inclosures,  ask- 
ing whether  the  work  of  dredging  the  Mohawk  river  (Contract 
No.  20)  can  be  divided  into  sections,  so  that  one  section  can  be 
accepted  by  the  State  Engineer  upon  completion,  and  prior  to 
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the  completion  of  the  entire  contract  in  compliance  with  the 
recommendations  of  the  Advisory  Board  of  Consulting  Engineers, 
is  received. 

The  recommendations  of  the  Advisory  Board  are  as  follows : 

"  1.  That  the  contract  should  be  divided  into  sections,  each 
section  extending  over  one  pool  level. 

2.  That  the  contractor  be  required  to  maintain  each  sec- 
tion until  it  has  been  completed  and  accepted. 

3.  That  upon  the  satisfactory  completion  of  any  one  sec- 
tion said  section  shall  be  accepted  and  the  contractor  re- 
lieved of  further  maintenance  of  work  on  that  section,  his 
bond  however  remaining  in  force  and  the  usual  retained  per- 
centage withheld  until  the  completion  of  the  entire  contract. 

4.  That  the  order  of  work  be  under  the  control  of  the 
State  Engineer  and  so  arranged  as  to  damage  as  little  as 
possible  work  already  completed. 

5.  That  the  price  for  excavation  be  increased  from  44 
cents  per  cubic  yard,  as  now  provided  in  the  contract,  to  46 
cents  per  cubic  yard." 

The  Barge  Canal  Law  (chapter  147,  Laws  of  1903,  section  6), 
provides : 

"All  the  work  herein  authorized  shall  be  done  by  contract. 
Before  any  such  contract  shall  be  made  the  State  Engineer 
shall  divide  the  whole  work  into  such  sections  or  portions  as 
may  be  deemed  for  the  best  interests  of  the  State  in  con- 
tracting for  the  same  and  shall  make  maps,  plans  and  specifi- 
cations for  the  work  to  be  done  and  materials  furnished  for 
each  of  the  sections  into  which  said  work  is  divided/^ 

Section  7  provides  for  combining  in  one  advertisement  as  many 
pieces  of  work  as  practicable.  There  sfeems  to  be  no  limit  to  the 
nimiber  of  divisions  or  sections  or  pieces  of  work  or  the  number 
of  contracts. 

I  am  unable  to  find  anything  in  the  statute  which  expressly  or 
impliedly  forbids  the  State  accepting  a  part  of  the  work  as  com- 
pleted and  relieving  the  contractor  from  the  responsibility  of  pro- 
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tecting  or  preserving  it  from  the  time  of  such  acceptance,  although 
the  whole  contract  is  not  completed. 

The  reservation  of  10  per  cent,  of  the  contract  price  as  provided 
in  section  9  until  the  contract  is  completed  does  not  it  seems  to 
me  prevent  such  acceptance  of  a  portion  of  the  work  before  the 
whole  is  completed. 

In  my  opinion  there  is  no  legal  objection  to  the  contract  being 
made  in  compliance  with  the  said  recommendations  of  the  Ad- 
visory Board  of  Consulting  Engineers. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-General. 


Barge  Canal  —  Bridges. 

Paving  approach  to  bridge,  Ninth  and  Broad  streets,  Waterford. 
Whether  expenses  of  should  be  paid  from  Barge  Canal  fund. 

STATE  OF  NEW  YORK, 

Attorney-Generai/s  Office, 

Albany,  May  28,  1908. 

lion.  WiivLiAM  R.  Hill,  Special  Deputy  State  Engineer,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  letter  of  May  21,  1908,  and  former  letter, 
inclosing  copy  of  letter  from  James  McPhillips,  village  attorney, 
asking  opinion  as  to  whether  you  should  provide  for  paving  the 
approaches  to  the  Barge  canal  bridge  on  Ninth  and  Broad  streets 
in  the  village  of  Waterford  and  have  the  expense  thereof  paid  from 
Barge  canal  funds,  are  received. 

The  Barge  Canal  Law,  chapter  147  of  the  Laws  of  1903,  section 
3,  provides: 

"  New  bridges  shall  be  built  over  the  canals  to  take  the 
place  of  existing  bridges  wherever  required  or  rendered 
necessary  by  the  new  location  of  the  canals," 
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There  is  nothing  expressly  authorizing  the  building  of  ap- 
proaches to  bridges,  but  such  authority  is  necessarily  implied  and 
the  courts  have  decided  that  such  approaches  are  parts  of  the 
bridge.  (Carpenter  v.  Cohoes,  81  N.  Y.  21 ;  Hayes  v.  IsT.  Y.  C. 
E.  E.,  9  Hun,  63;  Veeder  v.  Little  Falls,  100  K  Y.  343.) 

It  is  the  duty  of  the  State  Engineer  and  Canal  Board  to  exer- 
cise their  judgment  and  discretion  in  determining  the  material  for 
and  the  manner  of  construction  of  such  bridges  and  approaches 
thereto  upon  the  lands  appropriated  therefor.  (See  opinion  to 
State  Engineer,  July  19,  1907.)  If  it  is  deemed  necessary  and 
appropriate  for  the  proper  construction  of  this  bridge  to  pave  the 
approaches  leading  from  the  street  to  the  bridge  with  the  same 
material  used  upon  other  portions  of  the  street,  it  may  be  so  done 
and  paid  for  as  a  part  of  the  Barge  canal  work. 

The  village  of  Waterford  was  authorized  to  pave  its  streets  by 
chapter  263,  Laws  of  1900,  but  that  statute  was  repealed  by 
chapter  315  of  the  Laws  of  1902.  I  assume  that  the  paving  of 
the  streets  in  question  is  being  done  pursuant  to  the  General  Vil- 
lage Law,  chapter  44,  Laws  of  1907,  in  which  case  the  railroad 
company  pays  for  paving  between  and  for  two  feet  outside  of  its 
tracks,  and  the  village  pays  one-half  the  remainder  and  the  ad- 
jacent property  owners  the  other  half. 

I  am  imable  to  find  any  statute  making  these  provisions  ap- 
plicable to  Barge  canal  bridge  approaches.  Section  116  of  the 
Canal  Law  authorizes  the  payment  by  the  State  and  a  municipality 
of  proportionate  shares  of  the  cost  of  building  a  bridge  over  the 
canal  when  the  municipality  desires  a  more  costly  structure  than 
the  Superintendent  of  Public  Works  deems  necessary.  There  is 
no  provision  of  this  kind  relative  to  the  construction  of  Barge 
canal  bridges.  The  Legislature  should  authorize  an  apportion- 
ment of  the  expense  of  paving  under  such  circumstances,  or 
where  municipalities  desire  a  more  expensive  structure  than  the 
State  Engineer  deems  necessary,  in  order  to  preserve  the  con- 
tinuity of  a  street. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

AttofTiey-OeneraL 
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Barge  Canal  Law  —  Patents  —  Oswego  river  uplands. 

Right  of  State  to  title  to  land  under  water  and  on  shores  adjacent 
to  the  Oswego  river,  and  liability  of  State  for  diversion  of 
water  to  detriment  of  land  owners. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  3,  1908. 

Hon.  W^  R.  Hill,  Special  Deputy  State  Engineer,  Albany, 
N.  Y.: 

Dear  Sir. —  Under  date  of  May  20th,  you  informed  me  that 
the  Advisory  Board  of  Consulting  Engineers  took  action  as 
follows : 

"  Resolved,  That  the  State  Engineer  be  requested  to  obtain 
from  the  Attorney-General  an  opinion  as  to  the  rights  of  the 
State  to  the  title  of  the  land  under  water  and  on  the  adjoin- 
ing shores  at  the  side  of  the  so-called  Battle  Island  Dam,  and 
the  rights  as  to  the  use  of  the  water  by  abutting  owners,  and 
the  liability  of  the  State  by  reason  of  the  diversion  of  water 
to  the  detriment  of  such  upland  owners." 

In  reply  you  are  advised  as  follows : 

The  patents  of  the  upland  adjacent  to  the  Oswego  river  at  the 
first  dam  below  Fulton,  sometimes  called  Battle  Island  Dam,  do 
not  by  their  terms  include  the  river,  and  may  not  properly  (as 
against  the  State)  be  construed  to  carry  the  bed.  The  islands  in 
this  river  which  the  State  has  sold  have  been  patented  separately 
from  the  main  land.  The  islands  at  the  point  in  question  and 
denominated  on  the  original  survey  as  Van  Valkenburgh's  large 
and  small  island,  do  not  appear  to  have  been  patented.  The 
State  owns  the  river  bed  and  the  water  therein.  The  adjacent 
shores  of  the  main  land  under  the  patents  are  private  property  ex- 
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cept  as  appropriations  have  been  made  by  the  State  subsequently 
in  connection  with  canal  construction  and  improvement.  Private 
ownership  of  the  shore  alone  gives  the  owner  no  rights  to  the 
water  inconsistent  with  navigation  improvement.  Diversion  of 
the  water  in  this  case  by  the  State  to  the  prejudice  of  the  upland 
owner,  and  when  done  for  public  purposes,  especially  in  the  im- 
provement of  navigation,  does  not  entitle  the  upland  owner  to 
compensation.  The  Oswego  river  is,  moreover,  actually  navigable 
and  has  been  navigated  from  the  earliest  times,  both  for  travel 
and  commerce.  The  outlet  of  the  central  lakes  has  been  declared 
by  statute  to  be  a  public  highway  and  since  1827  this^river  has 
constituted  a  part  of  the  canal  system  of  the  State.  Under  all 
these  circumstances,  the  State  has  the  right  to  improve  the  river 
for  navigation  purposes  and  without  compensation  for  any  re- 
sulting interference  with  private  use  of  the  water  by  owners  of 
the  banks.  In  such  ease,  moreover,  the  water  could  be  diverted 
by  a  side-cut  around  a  rift  or  a  dam  and  then  returned  without 
liability  to  private  owners  of  the  banks  lying  between  the  points 
of  diversion  and  return.  For  any  flooding  by  dams  or  for  side- 
cuts  or  other  constructions  made  upon  upland  held  imder  private 
ownership,  compensation  would  of  course  have  to  be  made.  The 
many  former  public  improvements,  as  well  as  constructions  by 
private  persons  of  hydraulic  works  within  the  original  water  line 
of  the  river  under  license  from  the  State,  or  under  acquiescence 
of  State  oflBcers,  have  so  changed  appearance,  that  it  may  be  diflS- 
cult  to  determine  the  location  of  the  original  bed  of  the  stream. 
No  assumptions  should  be  made  against  the  State's  interest  in 
respect  to  what  is  upland  now,  but  a  careful  examination  into  the 
history  of  the  shore  at  each  point,  should  be  instituted  before 
appropriation  maps  are  made  and  served.  As  to  the  extent  of 
the  upland  ownership  by  the  State,  it  is  suggested  that  the  earliest 
blue  line  maps  should  be  followed  in  preference  to  later  maps 
showing  less  land  in  the  State,  imless  of  course,  legal  abandon- 
ment and  release  by  the  State  have  been  made. 

The  map  of  proposed  Contract  Xo.  37,  shows  no  blue  line  at 
the  south  end  of  the  present  dam,  although  the  canal  map  of  1874 
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in  the  State  Engineer's  office  shows  an  upland  appropriation  by 
the  State  at  that  point. 

Yours  truly, 

WILLIAM  S.  jrA£!KSOIT, 

Attomey-Oeneral. 


Highways. 

Acquiring  land  for;  whether  State  Engineer  may  occupy  until 
absolute  completion  of  purchase. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  11,  1908. 

Hon.  Louis  B.  Harrison,  Division  Engineer,  Albany,  N,  Y.: 

Dear  Sir. — Your  letter  of  April  11,  1908,  asking  whether  you 
hare  the  right  to  direct  a  contractor  to  proceed  to  occupy  premises 
for  the  purposes  of  constructing  a  road  in  cases  where  the  land  has 
not  actually  been  deeded,  but  where  steps  have  been  taken  by  the 
board  of  supervisors  toward  procuring  the  land,  is  received. 

The  acquiring  of  land  for  highway  purposes  is  provided  for  in 
sections  4  and  5  of  chapter  717  of  the  Laws  of  1907: 

'•  The  board  of  supervisors  must  make  provision  for  secur- 
ing the  requisite  right  of  way  as  provided  by  law."  (Id., 
sec.  4r). 

This  provision  must  be  made  "  prior  to  the  actual  commence- 
ment of  the  work  of  improvement.''    (Id.,  sec.  7). 

It  cannot  be  said  that  such  provision  has  been  made  until  a  pur- 
chase has  been  completed,  or  until  the  report  of  duly  appointed 
commissioners  shall  have  been  confirmed  by  the  court,  pursuant  to 
sections  3  and  5  of  chapter  240  of  the  laws  of  1901. 
Your  question  should  be  answered  in  the  negative. 
Yours  truly, 

WILLIAM  S.  JACKBON, 

A  Homey-  Oenerah 


Digiti 


ized  by  Google 


246  Report  of  the  Attorney-Qenekal. 


Barge  Canal  —  Bridges  —  Railroads. 

Tracks  leading  to  the  Keenan  Lime  Kiln  at  Smith's  Basin,  au- 
thority of  State  Engineer  to  enter  into  an  agreement  with  the 
railroad  or  company  to  construct  bridge  over. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  23,  1908. 

Hon.  W.  R  Hill,  Special  Deputy  State  Engineer,  Albany,  N,  Y.: 

Dear  Sir. —  Yourl  etters  of  June  9th  and  18th,  asking  whether 
your  department  should  enter  into  an  agreement  with  the  D.  &  H. 
Railroad  Comapny,  which  owns  the  rails  and  fastenings  of  a  spur 
track  leading  from  its  main  tracks  to  the  Keenan  Lime  Company, 
or  with  the  Keenan  Land  Company,  which  owns  the  right  of  way 
and  ties,  for  the  construction  of  a  new  railroad  bridge  over  the 
Barge  canal,  to  take  the  place  of  an  existing  bridge,  are  received. 

In  my  opinion,  whatever  agreement  is  entered  into  should  be 
with  the  owner  of  the  land,  wihch  appears  to  be  the  Keenan  Lime 
Company. 

The  Barge  Canal  Law,  chapter  147,  Laws  of  1903,  provides: 
"  New  bridges  shall  be  built  over  the  canals  to  take  the  place  of 
existing  bridges  wherever  required  or  rendered  necessary  by  the 
new  location  of  the  canals." 

The  State  Engineer  does  not  seem  to  be  given  authority  to  make 
a  binding  agreement  relating  to  compensation  for  lands  and 
structures  appropriated.  Where  land  is  so  appropriated  and  a 
bridge  is  necessary,  compensation  sufficient  to  build  a  bridge  may 
be  awarded  to  the  owner  of  the  land  and  a  bridge  permitted  to  be 
built  upon  plans  duly  approved,  of  the  dimensions  required  by  sec- 
tion 3  of  the  Barge  Canal  Law. 

The  Legislature  has  authorized  the  special  examiner  and 
appraiser,  upon  application  of  the  owner  of  the  lands  or  structures 
to  be  appropriated,  or  upon  the  application  of  the  Superintendent 
of  Public  Works,  to  make  agreements  relating  to  compensation, 
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when  approved  by  the  Superintendent  of  Public  Works  and  the 
Canal  Board  (Laws  1908,  chapter  195). 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Barge  Canal  —  Contracts. 

Alterations  and  changes  in.    Whether  contractor  should  be  required 
to  sign  a  new  agreement,  etc. 

(See  Opinions  Feb.  28th  and  April  21,  1908). 

STATE  OF  NEW  YOKK, 

Attorney-General's  Office, 

Albany,  July  2,  1908. 

Hon.  WiLLLi.M  R.  Hill,  Special  Deputy  State  En^irteer,  A  Ibany, 
N.  Y.: 
Dear  Sir. —  Your  letter  of  June  26,  1908,  inclosing  copy  of 
letter  of  Hon.  Frederick  C.  Stevens,  asking  my  opinion  as  to 
whether,  when  an  alteration  in  the  work  or  plans  of  a  Barge  canal 
contract  is  determined  upon,  the  contractor  should  be  requested 
to  sign  a  new  agreement,  specifically  assenting  to  such  alteration, 
or  whether  there  should  be  merely  a  notification  given  to  the  con- 
tractor of  the  change  of  plans  and  specifications  ..adopted,  is 
received. 

The  statute  and  contract  provide  for  alterations  and  changes, 
and  no  new  contract  with,  or  consent  of,  the  contractor  is  required 
in  order  to  make  thenu  Alterations  made  in  accordance  with  tJie 
statute  and  contract  are  consented  to  at  the  time  the  contract  is 
executed.  Notice  containing  specifications  of  such  changes  and  of 
the  plans  as  changed  is  sufficient.  An  additional  signed  agreement 
■  as  to  the  changes  is  also  sufficient  and  performs  the  additional 
office  of  an  admission  that  the  changes  are  properly  and  rightfully 
made.  Because  of  this  admission,  eliminating  possible  disputes, 
an  alteration  agreement  signed  by  the  contractor  is  of  value,  but 
not  essential. 

Tours  truly, 

WILLIAM  S.  JACESON, 

Attamey-Oeneral. 
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Barge  Canal  —  Riparian  Bights. 

Hudson,  Mohawk  and  Oswego  rivers  and  branches.  Deeds  be- 
tween private  riparian  owners  not  conclusive  as  to  title  of 
State. 

STATE  OF  NEW  YORK, 

ATTORNEY-GENElEfcAL's    OfFICE, 

Albany,  X.  Y.,  July  10,  1908. 

Hon.  W.  R.  Hill,  Special  Deputy  State  Engineer,  Albany,  N.  Y.: 

Dear  Sir. —  Replying  to  your  inquiry  of  the  8th  inst.  in  re  ri- 
parian owners: 

The  deeds  made  between  riparian  owners  are  not  conclusive 
upon  the  State  as  to  their  rights  in  streams  and  should  not  govern 
in  the  preparation  of  appropriation  maps  and  descriptions  of  up- 
land to  be  taken.  Where  the  State  owns  the  bed  and  waters  oi  a 
.^tream,  its  title  extends  to  the  high-water  mark  on  both  banks,  if 
the  banks  are  owned  by  private  proprietors. 

Generally  speaking,  the  State  should  be  treated  as  the  proprie- 
tor of  the  bed  and  waters  of  the  Hudson,  Mohawk,  Oswego, 
Seneca,  Genesee  and  Niagara  rivers  and  Tonawanda  and  North- 
ern Wood  creeks.  That  statement,  however,  probably  needs 
qualification  in  respect  to  the  headwaters  of  those  streams 
where  they  are  so  small  as  never  to  have  been  actually  navigable. 
Practically  speaking,  it  should  be  assumed  that  the  State's  proprie- 
torship extends  up  the  stream  as  far  as  the  same  has  been  navi- 
gated. At  the  present  time  it,  of  course,  requires  some  research 
to  determine  where  that  point  would  be  in  rivers  which  were  for- 
merly navigated  by  much  smaller  craft  than  are  now  used. 

In  respect  to  the  branches  of  the  rivers  named,  unless  such 
branches  are  navigable  within  the  above  definition,  they  should  be 
treated  as  wholly  private. 

Where  you  are  planning  to  change  or  interfere  with  the  waters 
of  streams  not  heretofore  affected  by  the  canals,  or  at  places  not 
heretofore  affected  by  the  canals,  and  you  desire  in  connection 
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therewith  to  be  able  to  estimate  damages  likely  to  be  incurred,  and 
you  find  that  any  improvements  exist  thereon  such  as  docks  or 
other  navigation  structures  erected  by  private  parties,  or  dams 
erected  by  private  parties,  I  suggest  that  you  have  an  examina- 
tion made  in  the  office  of  the  Commissioners  of  the  Land  Office  to 
discover  if  grants  under  water  were  made  at  such  points,  for  in 
that  case  it  is  probable  that  appropriation  notices  will  have  to  in- 
clude such  lands  or  structures,  and  compensation  be  paid.  I  sug- 
gest for  the  like  reason,  where  you  find  private  dams  to  exist,  that 
an  examination  of  any  special  statute  under  which  they  may  have 
been  erected  be  made,  in  which  this  department  will  be  glad  to 
assist  you.  There  are  from  two  to  three  hundred  such  special  acts 
in  the  Session  Laws.  To  aid  in  this  last  research,  your  men  on  the 
ground,  by  careful  inquiry,  could  get  information  assisting  to 
identify  the  names  of  the  i>arties  to  whom  such  rights  might  have 
been  given,  for  in  some  cases  without  such  clue,  it  is  impossible 
to  know  the  location  to  which  the  special  acts  apply. 
Yours  truly, 

WILLIAM  S.  JACESON, 

Attomey-Oeneral. 


Barge  Canal  Law — Contrapts. 

Contract  No.  17,  taken  from  Scofield  Company  and  relet  to  Alex- 
ander Murdoch.  Use  of  broken  gtone  and  gravel  on  second- 
class  concrete,  price  per  cubic  yard,  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  N.  Y.,  July  15,  1908. 

Hon.  William  R.  Hill,  Special  Deputy  State  Engineer,  Albany, 
N.  T.: 

Dear  Sir. —  Your  letter  of  June  23,  1908,  enclosing  copy  of 
specifications  for  Barge  Canal  Contract  No.  17,  and  stating  that 
the  original  contract  was  taken  from  the  insolvent  Scofield  Com- 
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pany,  i^advertised  and  let  to  Alexander  Murdoch,  March  3,  1908, 
and  asking  opinion  as  to  whether  Murdoch  is  entitled  to  $3.04  per 
cubic  yard  for  second-class  concrete,  as  provided  for  in  the  altera- 
tion agreement  made  with  the  Scofield  Company,  or  $6.86  per 
cubic  yard  as  specified  in  the  new  contract  made  upon  the  bid 
of  Murdoch,  and  also  whether  a  deduction  of  ten  cents  per  cubic 
yard  for  ballast  or  concrete  in  which  gravel  instead  of  broken  stone 
is  used,  may  be  made  as  provided  in  section  24a  and  26a  Note  of 
the  Specifications,  and  whether  the  contractor  must  so  construct  the 
work  that  the  amount  of  concrete  and  ballast  made  of  gravel  can 
be  readily  measured,  is  received. 

The  new  contractor  is  entitled  to  be  paid  the  prices  he  bid  for 
doing  the  work,  and  his  price  for  second-class  concrete  was  $6.86 
per  cubic  yard.  But  there  were  two  kinds  of  second-class  con- 
crete, one  composed  of  broken  stone  and  the  other  of  gravel.  (Spl. 
Spec.,  section  23a.) 

The  contractor  was  required  to  name  his  price  for  broken  stone 
concrete  or  ballast,  and  if  he  uses  gravel,  ten  cents  per  cubic  yard 
is  to  be  deducted  from  that  price.  The  mere  adding  the  words 
"  broken  stone  or  gravel  *'  to  the  printed  words  "  second  class  con- 
crete "  does  not  change  the  specifications  nor  his  agreement  that 
he  will,  and  the  Engineer's  requirement  that  he  must  comply  with 
those  specifications.  The  special  specifications  are  part  of  his 
contract.  The  contractor  is  not  required  to  use  gravel;  he  may 
use  broken  stone.  If  he  does  use  gravel,  it  must  be  at  ten  cents 
per  cubic  yard  less.  That  is  the  condition  upon  which  the  con- 
tractor is  allowed  to  use  caravel.  (Spl.  Spec,  note.)  Section  25a 
of  the  special  specifications  requires  the  gravel  to  be  approved  in 
kind  and  quality  and  that  when  used,  it  shall  be  so  placed  in  the 
work  that  the  exact  amount  can  be  ascertained.  This  is  necessary 
in  order  that  the  amount  due  Murdoch  may  be  ascertained  and 
also  the  amount  to  be  paid  by  the  Scofield  Company's  surety,  be- 
cause of  failure  of  its  principal  to  perform  the  original  contract. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral 
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Barge  Canal  Law  —  Contracts. 

Contract  No.  261,  assigned  by  receiver  of  Scofield  Company  to 
Ryan  &  Yale,  payment  on  monthly  estimates,  etc. 

STATE  OF  NEW  YORX, 

Attorney-General's  Office, 
Albany,  N.  Y.,  July  15,  1908. 

Hon.  Frederick  Skene,  State  Engineer  and  Surveyor,  Albany, 
N.  T.: 

Dear  Sir. —  Your  letters  of  June  3d  and  23d,  enclosing  state- 
ment of  facts  and  Contract  No.  261,  assigned  by  the  receiver  of 
the  Scofield  Company  to  Ryan  &  Yale,  and  asking  opinion 
whether  pay^nent  may  be  made  to  Ryan  &  Yale  upon  monthly 
estimates  as  provided  in  the  contract,  or  whether  the  Comptroller 
should  hold  the  amount  due  Ryan  &  Yale  to  pay  the  indebtedness 
of  the  Scofield  Company  to  various  creditors  because  of  the  re- 
cital in  the  assignment  as  to  assuming  "  all  liabilities  of  the  con- 
tractor under  said  contract  and  shall  be  subject  to  the  terms  and 
conditions  thereof  to  the  same  extent  as  if  they  had,  as  contractors, 
duly  signed  the  same,"  is  received. 

In  my  opinion,  the  assignees  of  this  contract  do  not  assume  to 
pay  debts  of  the  Scofield  Company.  The  "  liabilities  of  the  con- 
tractor under  the  contract"  had  reference  to  liabilities  to  the  State, 
the  liability  to  pay  damages  resulting  to  or  from  the  work,  to  for- 
feit all  rights  under  the  contract  by  not  completing  the  work  and 
to  pay  for  someone  else  completing  it.  This  is  indicated  by  the 
words  which  follow :  "  To  the  same  extent  as  if  they  had,  as  con- 
tractors, duly  signed  the  same."  (The  contract.)  The  Comp- 
troller would  not  have  a  right  to  refuse  payment  of  the  monthly 
estimates  to  the  original  contractor  because  it  had  not  paid  all  its 
debts.  That  the  liability  mentioned  did  not  refer  to  the  indebted- 
ness owed  by  the  Scofield  Company  is  shown  by  the  provision  in 
the  assignment  that  all  moneys  earned  under  the  contract  prior 
to  November  30,  1907,  shall  be  paid  to  the  receiver  of  the  Sco- 
field Company  after  satisfaction  of  liens,  and  all  moneys  earned 
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under  said  contract  after  November  30,  1907,  shall  be  paid  to 
Ryan  &  Yale,  the  assignees.  Unless  there  are  notices  of  lien  filed 
against  the  amount  due  on  the  contract  to  Ryan  &  Yale,  they  are 
entitled  to  be  paid  on  monthly  estimates. 

I  herewith  return  contract  and  assignment  to  you. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttorney-GeneraL 


Barge  Canal  —  Railroads. 

Right  of  State  to  cross  tracks  of  the  Xew  York  Central  and  Hud- 
son River  Railroad  at  Fort  Plain,  by  a  proper  notice  of  appro- 
priation without  any  contract  with  the  company. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  August  3,  1908. 

Hon.  William  R  Hill,  Special  Deputy  State  En/jineer,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  letter  of  July  17,  1908,  asking  advice  as  to 
the  entering  into  the  contract  proposed  by  F.  B.  Freeman, 
Engineer  for  the  X.  Y.  C.  &  H.  R.  R.  R.  for  crossing  the  railroad 
tracks  of  that  company  at  Fort  Plain,  X.  Y.,  is  received. 

The  proposed  contract  binds  the  State  to  submit  all  plans  for  this 
crossing  for  approval  to  the  Engineer  of  the  railroad  company, 
and  that  all  work  be  done  under  his  supervision,  the  State  to  pay 
all  expenses  and  for  watchmen  and  all  loss,  damage  or  liability 
that  may  happen  in  consequence  of  the  use  of  such  crossing  due  to 
the  negligence  of  the  serv-ants  of  the  railroad  company  or  otherwise 
and  furnish  complete  indemnity  to  the  railroad  company  in  the 
premises. 

Under  the  Barge  Canal  Law,  the  right  to  cross  these  tracks  may 
be  acquired  for  the  purpose  of  the  Barge  Canal  work.  The  com- 
pensation to  be  paid  for  what  is  appropriated  is  for  the  Court  of 
Claims  to  determine,  unless  such  compensation  can  be  agreed  upon 
between  the  claimant  and  the  appraiser.     But  neither  the  State 
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Engineer  nor  the  Superintendent  of  Public  Works,  has  authority  to 
make  the  proi)osed  contract  with  the  railroad  company  on  behalf 
of  the  State. 

You  are  entirely  right  in  the  conclusion  stated  in  your  letter  that 
by  a  proper  notice  of  appropriation,  you  are  entitled  to  right  of 
way  across  the  tracks  without  any  further  action  on  your  part. 

Yours  truly, 

WILLIA^tl  S.  JACESON, 

Attomey-OeneraL 


Highways  —  Contracts. 

Construction  of  Canajoharic-Sprout-Brook  Road,  No.  345,  Mont- 
gomery County.  Duty  of  contractor  to  furnish  crushed  stone 
without  additional  charge  according  to  agreement. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  August  5,  1908. 

Hon.  Louis  B.  Harrison,  Divuion  Engineer,  Eastern  Division, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  August  4,  1908,  stating  that  the  con- 
tract with  the  Stewart-Kerbaugh  Shanley  Co.  for  constructing  the 
Canajoharie-Sprout  Brook  Eoad,  Xo.  34-5,  Montgomery  county, 
requires  the  contractor  to  furnish  crushed  stone  at  a  specified  price 
and  his  bid  was  made  upon  the  supposition  that  the  stone  to  be  used 
was  in  the  location  of  the  work,  and  it  now  appears  that  no  such 
stone  exists  in  that  location,  but  the  contractor  must  haid  stone 
some  five  miles  at  an  additional  cost  of  $1.00  per  cubic  yard,  and 
asking  opinion  as  to  whether  the  contractor  may  be  allowed  the 
additional  expense,  is  received. 

The  contractor  in  his  proposal  states  (page  32  of  the  contract) 
that  the  crushed  stone  is  ,to  be  satisfactory  to  the  State  Engineer 
and  Surveyor  and  that  "  it  is  intended  to  get  the  same  from  local 
stone."  Page  10  of  the  contract  specifies  the  quality  and  sizes  of 
the  stone,  but  there  is  no  suggestion  that  the  contractor  may  obtain 
or  must  obtain  the  same  from  any  particular  place. 
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On  page  40  of  the  contract  he  says : 

"  The  Contractor  further  agrees  that  he  is  fully  informed 
regarding  all  of  the  conditions  affecting  the  work  to  be  done 
and  labor  and  materials  to  be  furnished  for  the  completion  of 
this  contract,  and  that  his  information  was  secured  by  per- 
sonal investigation  and  research  and  not  from  the  estimates  of 
the  State  Engineer;  and  that  he  will  make  no  claim  against 
the  State  by  reason  of  estimates,  tests  or  representatiane  of  any 
officer  or  agent  of  the  State." 

I  am  unable  to  find  any  provision  in  the  contract  or  specifications 
that  makes  the  price  depend  upon  the  contractor's  ability  to  obtain 
material  at  any  particular  place,  or  that  justifies  an  extra  charge 
when  his  expectations  as  to  his  ability  to  obtain  materials  con- 
veniently or  cheaply,  are  not  realized.  The  fact  that  the  engineer 
believed  there  was  stone  to  be  found  near  the  work  and  so  indicated 
on  the  plans,  does  not  help  the  contractor,  for  he,  by  the  language 
quoted,  expressly  agrees  that  he  has  ascertained  for  himself  and 
will  make  no  claim  because  of  any  representation  of  any  officer 
of  the  State. 

It  is  my  opinion  that  the  contractor  must  furnish  stone  at  the 
prices  fixed  by  his  proposal. 

Tours  truly, 

WILLIAM  S.  JACESON, 

Attomey-Oeneral. 


Barge  Ccmal  —  Contracts. 

Contract  No.  9.  Buildings  appropriated  by  State,  whether  State 
should  pay  for  steam  engines,  derricks,  etc.,  taken  by  con- 
tractor. Distinction  between  "  real  estate "  and  "  personal 
property." 

STATE  OF  NEW  YORK, 

Attobney-Qeneral's  Office, 

Albany,  August  5,  1908. 

Hon.  William  R  Hill,  Special  Deputy  State  Engineer,  Albany, 
N.  Y.: 
Dear  Sir. — ^Your  letter  of  July  17,  1908,  asking  opinion  as  to 
the  rights  of  a  contractor  to  a  steam  engine,  wires,  cable^  buckets, 
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standing  derricks,  etc.,  which  were  in  buildings  on  land  of  Mr. 
Phipps  appropriated  for  the  Barge  Canal,  and  the  State's  liability 
to  pay  for  the  same,  and  inclosing  copy  of  letter  of  II.  J.  Donald- 
son, State  Examiner  and  Appraiser,  is  received. 

I  understand  that  there  was  an  appropriation  of  real  estate  only ; 
that  no  personal  property  was  taken  by  the  State  Engineer.  In 
such  case,  although  the  State  may  not  require  them,  the  owner  can- 
not be  com'pelled  to  separate  fixtures  that  have  become  a  part  of 
the  real  estate,  from  the  land. 

Personal  property  not  appropriated  need  not  be  paid  for  merely 
because  the  owner  leaves  it  on  the  land  taken.  The  map  and  notice 
informs  the  owner  what  of  his  property  is  required  by  the  State. 
It  is  frequently  difficult  to  determine  whether  engines,  cables,  wires, 
shafting  and  similar  property  have  become  so  attached  to  real  es- 
tate as  to  lose  their  character  as  personal  property.  The  decisions 
of  the  courts  are  not  uniform  on  the  subject  of  when  engines, 
boilers  and  machinery  are  fixtures. 

In  Andrews  v.  D.  P.  Co.,  132  N.  Y.  348,  it  was  held  that  an 
engine  so  affixed  to  the  foundation  that  it  could  be  removed  witJaout 
injury  to  the  foundation  or  the  building  in  which  it  was,  remained 
personal  property.  But  where  a  boiler  could  be  removed  only  by 
taking  up  the  sidewalk,  and  an  engine  built  upon  a  bed-plate  could 
not  be  removed  without  substantial  injury  to  the  building,  they 
were  held  to  be  real  estate. 

Finklemyer  v.  Bates,  92  N.  Y.  172. 
Voorhees  v.  McGinnis,  48  N.  Y.  278. 

The  rule  seems  to  be  that  articles  so  attached  to  a  building  that 
they  may  be  removed  without  injury,  each  article  being  in  itself 
a  complete  machine,  or  article  of  machinery  capable  of  being  used 
in  other  places  of  like  character,  are  personal  property.  (Matter 
of  Eureka  Moore  Co.,  86  Hun  309).  But  this  is  not  so  as  to  a 
hot  air  furnace  in  a  dwellinghouse.  (Pratt  v.  Baker,  92  Ilun 
331).  A  faucet  attached  to  a  hot  water  boiler  was  held  to  be 
real  estate,  but  chandeliers  attached  to  gas  pipes,  loose  boards  laid 
for  a  sidewalk,  and  a  child's  play  house  nailed  to  a  fence,  were 
personal  property  (Kirkham  v.  Lapp,  46  State  K  687).    Looms  iu 
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a  wooleu  factory  connected  with  an  engine  by  leather  belts  and 
fastened  to  the  floor  with  screws,  are  personal  property.  (Bur- 
dock V.  Gifford,  18  X.  Y.  28.) 

Pingrey  on  Real  Property  §  50  says: 

"  Physical  Annexation. —  Mere  physical  annexation  is  no 
longer  the  only  test.  But  whatever  is  affixed  to  the  soil 
becomes,  in  contemplation  of  law,  a  part  of  it,  and  is,  conse- 
quently, subjected  to  the  same  rights  of  property  as  the  soil 
itself.  But  it  must  be  borne  in  mind  that  many  exceptions 
have  become  engrafted  upon  this  rule.  But  to  make  machin- 
ery a  part  of  the  freehold,  it  should  be  annexed  to  the  soil. 
To  make  loose  machinery  or  utensils  where  such  property  is 
the  main  agent  or  principal  thing  in  prosecuting  the  business, 
a  fixture,  it  must  be  attached  to  the  realty  in  some  way,  or  at 
least  it  must  be  mechanically  fitted,  so  as  in  ordinary  under- 
standing to  constitute  it  a  part  of  the  structure  itself,  and  must 
be  essential  to  the  business.  It  must  be  permanently  attached 
to,  or  the  component  part  of,  some  erection,  structure  or 
machine  which  is  attached  to  the  freehold,  and  without  which 
the  erection,  structure  or  machine  would  be  imperfect  or 
incomplete." 

Under  the  contract  (sub-§  17a.)  the  buildings  to  be  removed 
from  the  lands  appropriated  become  the  property  of  the  contractor, 
who  may  dispose  of  them  as  he  sees  fit.  But  if  these  articles  were 
personal  property  the  contractor  had  no  right  to  use  them  without 
the  consent  of  the  owner.  The  State  is  not  however,  liable  for  the 
wrongful  acts  of  the  contractor.  The  question  is  not  free  from 
doubt,  but  it  seems  to  me  from  the  description  given  of  this  prop- 
erty, it  could  be  easily  detached  from  the  buildings  without  injury 
and  should  be  regarded  as  personal  property,  unless  some  court 
upon  the  facts  determir.es  otherwiFc.  The  State  should  pay  for  the 
real  estate  taken  and  leave  the  owner  to  his  remedy  against  the 
contractor  for  wrongfully  converting  his  personal  property. 
Yours  truly, 

WILLIAM  S.  JACESON, 

Attomey-Oeneral. 
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Highways  —  State  Roads  —  Contracts. 

Construction  Haynersville-Kaymertown  Road  ISTo;  478,  Rens- 
selaer county,  agreement  of  contractor  to  furnish  crushed 
"  local  stone,"  whether  additional  price  may  be  agreed  upon 
for  supplying  better  quality. 

(See  opijiion  August  5  and  September  22,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  9,  1908. 

Hon.  L.  B.  Harrison,  Division  Engineer,  Eastern  Division, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  September  8,  1908,  asking  opinion 
whether  an  extra  allowance  of  $1  per  cubic  yard  for  stone  for  the 
top  course  in  constructing  the  Haynersville-Raymertown  Road 
No.  478,  should  be  paid  because  of  the  contractor's  writing  the 
words  "  all  local  stone  "  in  the  bid  and  it  is  deemed  by  the  engi- 
neer necessary  to  obtain  stone  for  this  purpose  two  or  three  miles 
from  the  site  of  the  work,  or  whether  the  contractor,  at  the  price 
bid,  must  furnish  stone  such  as  the  State  Engineer  will  approve 
regardless  of  its  location,  is  received. 

In  an  opinion  given  by  this  Department  to  you  August  5,  1908, 
relative  to  the  Canajoharie-Sprout  Brook  Road  No.  345,  a  similar 
question  was  considered. 

The  contractor  agrees  that  "  The  crushed  stone  for  this  road  is 
to  be  satisfactory  to  the  State  Engineer  and  Surveyor,  and  it  is 
intended  to  get  the  same  from  all  local  stone.''  (Contract, 
page  32.) 

Page  10  of  the  contract  specifies  the  quality  and  sizes  of 
approved  stone  to  be  furnished. 

The  State  Engineer  may  require  satisfactory  and  approied 
stone  of  the  quality  and  sizes  specified  in  the  contract,  and  tlie 
contractor  is  not  entitled  to  additional  compensation  because  a 
supply  of  them  is  not  as  convenient  as  he  expected,  but  must  f  u  r- 
nish  them  at  the  contract  price  regardless  of  the  locality  wheie 
they  may  be  found.  Yours  truly, 

WILLIAM  S.  JACE:!S0N, 
9  Attorney-Oeneral. 
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Highways  —  State  Roads  —  Contracts, 

Construction  Haynersville-Kaymertown  Eoad  Xo.  478,  Eens- 
selaer  county,  additional  compensation  to  contractor  for  fur- 
nishing better  quality  of  crushed  stone. 

(See  opinions  August  5  and  September  9,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-Generai^'s  Office, 

Albany,  September  22,  1908. 

Hon.  L.  B.  Harrison,  Division  Engineer,  Eastern  Division, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  September  22,  1908,  stating  that  in 
the  opinion  of  September  9th  given  in  response  to  your  letter  of 
September  8th,  there  was  a  misunderstanding  as  to  the  facts,  and 
that  the  stone  designated  by  the  contractor  was  not  disapproved  of 
as  unsatisfactory,  but  that  it  is  now  desired  to  use  a  different  kind 
of  stone  for  the  top,  and  asking  whether  this  change  can  be  made 
and  additional  compensation  paid  to  the  contractor  therefor,  is 
received. 

The  engineer  cannot  arbitrarily  say  he  will  not  approve  and  is 
not  satisfied.  The  law  requires  that  he  must  approve  and  be 
satisfied  with  what  ought  to  be  approved  as  satisfactory. 

The  mere  fact  that  the  sample  of  Cambrian  quartzite  was  ac- 
cepted does  not  prevent  rejection  if,  when  used,  this  stone  does 
not  meet  the  requirements  of  the  contract  and  is  not  acceptable 
and  satisfactory  to  the  State  Engineer. 

If  it  is  not  satisfactory  and  does  not  reasonably  meet  your  ap- 
proval as  coming  fairly  within  the  stone  specified  in  the  contract 
for  the  purpose  required,  the  contractor  may  be  required  at  hid 
own  expense  to  procure  that  which  is  satisfactory,  at  the  contract 
price.  On  the  other  hand,  if  the  stone  proposed  by  the  contractor 
cannot  be  fairly  disapproved  of  and  rejected  as  unsatisfactory, 
but  is  reasonably  such  as  is  contemplated  by  the  terms  of  the 
contract,  and  now  the  State  Engineer  has  concluded  that  a  better 
and  more  expensive  kind  and  different  quality  of  stone  should  be 
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substituted,  the  change  can  be  made,  and  in  that  case  the  con- 
tractor is  entitled  to  an  additional  compensation. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Highway    Law  —  Chapter    3^0,   Laws    1908  —  State   Roads  — 

Contracts, 

Time  when  sections  130,  131,  280,  315  and  317  become  eflFective. 
Award  of  contracts  in  year  1908  by  State  Engineer  in  con- 
secutive order.  (Chapter  115,  Laws  1898,  section  120; 
chapter  330,  Laws  1908.) 

STATE  OF  NEW  YQHK, 

Attobney-Genkkal's  Office, 

Albany,  September  24,  1908. 

Hon.  Fredekick  Skene,  State  Engineer  and  Surveyor,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  communication  of  September  11,  1908,  ask- 
ing opinion  as  to  the  time  sections  130,  131,  280  and  315  of  chap- 
ter 330  of  the  Laws  of  1908  become  effective  and  whether  the 
State  Engineer  is  permitted  to  award  contracts  during  1908  other 
than  in  their  consecutive  order  on  the  list  of  roads  and  whether 
the  roads  in  the  route  described  in  section  120,  as  constituting  the 
State  system  are  to  be  taken  into  consideration  in  awarding  con- 
tracts in  1908  or  the  entire  matter  of  State  roads  remains  in- 
effective until  January  1,  1909,  is  received. 

Section  317  fixes  the  time  when  the  different  parts  of  the  High- 
way Law  take  effect. 

Sections  130  and  131  took  effect  immediately,  and  contracts 
must  be  made  by  the  State  Engineer  in  accordance  with  these 
provisions. 

Sections  280  and  317  took  effect  immediately. 

It  is  my  opinion  that  during  1908  contracts  must  be  awarded 
in  their  consecutive  order  on  the  list  of  roads  as  required  by  sec- 
tions 10  and  16  of  chapter  115,  Laws  of  1898,  as  amended. 
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The  repealing  section  (318)  and  section  120  do  not  take  effect 
until  January  1,  1909,  and,  therefore,  section  120  need  not  be 
considered  by  the  State  Engineer  in  awarding  contracts  in  1908. 
Only  that  part  of  section  315  "  relating  to  the  modification  of 
maps  by  boards  of  supervisors  '*  took  effect  immediately  and  the 
words  "  and  the  provisions  of  this  section  "  has  reference  to  sec- 
tion 317  in  which  they  occur  and  not  to  section  315. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Highway  Law  —  State  Roads  —  Contracts. 

Use  of  patented  pavements.  Whether  opportunity  for  competition 
may  be  given  by  State  Engineer,  and  contracts  for  use  of 
such  pavements  be  legally  made. 

STATE  OF  NEW  YORK, 

Attokney-Qenerax's  Office, 

AxBANT,  September  24,  1908. 

Hon.  L.  B.  Harbison,  Division  Engineer,  Eastern  Division, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  August  6,  1908,  asking  advice  as 
to  whether,  in  preparing  specifications  for  future  contracts  in  the 
Highway  Department,  the  State  Engineer  can  legally  include 
patented  pavements  in  competition  with  nonpatented  pavements 
or  material  for  surfacing  State  highways,  is  received. 

The  Court  of  Appeals  has  decided  the  principle  involved  in 
this  question  in  the  case  of  Warren  Brothers  Company  v.  City  of 
New  York,  190  N.  Y.  297. 

In  that  case  Judge  Haight  says: 

"  The  dictates  of  public  policy,  under  the  circumstances 
here  presented,  would  seem  to  require  that  the  owners  of 
patented  and  unpatented  pavements  should  bid  on  equal 
terms.  It  may  well  be  in  this  age  of  invention  and  progress 
that  the  wit  of  man  may  devise,  if  it  has  not  already,  a 
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smooth  and  noiseless  pavement  that  is  cheaper  and  more  en- 
during than  any  now  in  use.  If  this  proves  to  be  the  fact, 
there  is  no  reason  why  the  inventor  and  the  city  should  not 
profit  by  this  situation." 

It  will  be  necessary  to  make  specifications  which  will  permit 
competitive  bidding  by  the  owners  of  patented  and  impatented 
pavements  under  circumstances  feasible,  workable  and  affording 
a  fair  and  reasonable  opportunity  for  competition  similar  to  the 
method  adopted  in  the  case  cited. 

There  is  no  legal  objection  to  the  use  of  patented  material  or 
process  if  there  is  opportunity  for  fair  competition. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  Homey-General. 


Barge  Canal  Law. 

Resident  Engineer  has  full  authority  to  drive  upon  or  over  the  tow- 
path  of  the  canal  in  the  performance  of  his  duties  in  the  con- 
struction of  the  Barge  Canal  at  Whitehall  and  Dunham's 
Basin. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  N.  Y.,  October  13,  1908. 
Hon.  Fred  C.  Davis,  Resident  Engineer,  Whitehall,  N.  Y.: 

Dear  Sir. —  Your  letter  of  October  2,  1908,  stating  that  it  is 
your  duty  to  oversee  the  construction  of  the  Barge  canal  between 
Whitehall  and  Dunham's  Basin,  and  that  it  is  impossible  to  reach 
much  of  the  line  of  the  canal  south  of  Smith's  Basin  except  by 
using  the  towpath  of  the  old  canal,  and  asking  opinion  whether 
you  have  tho  right  to  use  the  towpath  and  drive  over  it  in  the 
discharge  of  your  duties  where  no  highway  is  available,  is  received. 
The  Canal  JLaw,  section  176,  prohibits  driving  on  the  towpath 
except  when  towing  boats  or  conveying  articles  to  or  from  boats. 
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"  But  this  provision  shall  not  apply  to  a  person  authorized 
by  canal  superintendent  or  canal  contractor  to  enter  upon  the 
towing  path  or  bank  opposite  thereto  for  the  purpose  of  ex- 
amining or  repairing  same  " 

The  Barge  Canal  Law,  enacted  subsequently  to  this  provision 
of  the  Canal  Law,  requires  the  State  Engineer  to  construct  the 
Barge  canal,  defines  its  route  and  provides  for  the  appointment  of 
resident  engineers.     (Laws  1903,  chapter  147,  section  8.) 

This  gives  to  the  State  Engineer  and  his  appointees  full  power 
and  authority  to  go  where  it  is  necessary  to  go  in  order  to  make 
the  improvement  or  to  do  any  work  or  perform  any  duty  essential, 
and  if  it  is  necessary  to  drive  upon  or  over  the  towpath  in  the  per- 
formance of  your  duties  you  do  not  violate  this  section  of  the  Canal 
Law  by  so  driving. 

You  do  not  need  to  be  authorized  by  the  Canal  Superintendent. 
The  Legislature  has  given  you  the  authority. 
Tours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General 


Highway  Law  —  Chapter  330,  Laws  1908  —  State  Roads. 

Road  No.  309,  Marlboro,  Ulster  County.  Portion  within  incor- 
porated village  of  Marlboro,  whether  State  Engineer  iuay 
eliminate  2,900  feet  and  construct  road  without  further  sub- 
mission of  plans  to  supervisors. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  N.  Y.,  October  15,  190S. 

Hon.  L.  B.  Harrison,  Division  Engineer,  Eastern  Divisioti, 
Albany,  N.  Y.: 
Dear  Sir. —  Your  letter  of  Octol)er  13,  1908,  stating  that  you 
have  advertised  for  bids  for  new  State  roads  in  different  counties 
in  the  order  required  by  law,  and  that  a  part  of  one  road  in  the 
town  of  Marlboro,  Ulster  county,  known  as  No.  309,  has  been  for 
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a  distance  of  2,900  feet  included  in  a  village  incorporated  since 
the  adoption  of  the  resolution  by  the  board  of  supervisors  approv- 
ing the  plans  and  specifications  and  transmission  of  certified  copy 
thereof  to  the  State  Engineer,  and  asking  opinion  as  to  whether  this 
2,900  feet  can  be  eliminated  without  resubmission  to  the  board 
of  supervisors,  received. 

In  my  opinion,  the  plans  and  specifications  and  section  of  high- 
way approved  by  the  board  of  supervisiors  cannot  be  changed  by 
eliminating  2,900  feet  thereof  without  resubmission  to  the  board, 
and  there  is  grave  doubt  as  to  the  power  to  make  such  change  by 
any  act  of  the  board  or  State  Engineer  or  both. 

It  is  my  opinion  that  the  cities  and  villages  referred  to  in  sec- 
tion 1  of  chapter  115,  Laws  of  1898,  are  those  in  existence  at 
Ihe  time  the  supervisors  take  action,  and  that  the  incorporation  of 
a  village  including  a  portion  of  the  road  after  the  proceedings  of 
the  board  of  supervisors  and  State  Engineer  have  fully  authorized 
the  improvement  does  not  affect  those  proceedings  nor  prevent  the 
letting  of  the  contract  to  improve  the  whole  highway  in  accord- 
ance with  the  plans  adopted  as  though  no  village  existed. 

This  conclusion  follows  a  careful  reading  of  section  6,  which 
contains  this  language.  When  a  board  of  supervisors  has  once 
adopted  the  resolution  approving  the  plans  and  specifications  of 
the  State  Engineer  and  directed  how  the  county's  share  of  the  ex- 
pense shall  be  paid  as  provided  in  section  10,  no  resoltUion  there- 
after adopted  by  such  board  shall  have  the  effect  of  rescmding  or 
annulling  such  prior  resolution." 

It  seems  to  me  that  the  rights  of  citizens,  the  State  and  the 
county  have  become  fixed  and  that  any  person  interested,  by  a 
proper  application  to  the  court,  could  compel  the  State  Engineer 
to  now  complete  the  improvement,  providing  the  proceedings  have 
been  as  the  statute  requires  and  the  contract  can  be  made  within 
the  estimate  as  provided  in  section  8. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttorney-General. 
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Barge  Canal  Law  —  Contrails  —  Removal  Buildi/ngs. 

Appropriation  of  property  of  Niagara,  Lockport  and  Ontario 
Power  Company  at  Baldwinsville.  AVhether  machinery  in 
buildings  to  be  removed  by  contractor,  may  be  considered  as 
his  property,  and  whether  he  may  rent  buildings  pending 
removal. 

(See  opinion,  x\ugust  5,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 
Albany,  N.  Y.,  October  23,  1908. 

Uon.  W.  R.  Hill,  Special  Deputy  State  Engineer,  Albany,  N.  Y,: 

Dear  Sir. —  Your  letter  with  copy  of  correspondence  between 
yourself,  Scott  Brothers,  Fred  D.  Corey,  the  attorney  for  the  Ni- 
agara, Lockport  and  Ontario  Power  Company,  H.  J.  Donaldson 
and  others,  relating  to  the  appropriation  of  lands  for  Barge  canal 
purposes  at  Baldwinsville,  and  asking  advice  as  to  whether  ma- 
chinery installed  in  the  buildings  on  the  land  appropriated  can  be 
ronsidfred  in  any  way  as  the  property  of  the  contractor,  is  re- 
ceived. 

By  the  correspondence  it  appears  that  on  the  land  was  a  bnild- 
irg  in  which  were  elec»trical  appliances,  machinery  and  wires  used 
in  transforming  and  conveying  electrical  energy  and  that  after  the 
appropriation  map  had  b?en  served  and  the  contract  let,  the  con- 
tractor, assuming  to  own  the  building  and  machinery,  leased  it  to 
the  ix)wer  company  for  $300  par  month  for  several  months  and 
now  claims  to  own  the  building,  machinery  and  plant,  and  the 
power  company  permits  the  contractor  to  have  the  plant  and  ma- 
chinery and  asks  the  State  to  pay  for  it  and  also  to  repay  the  rent 
it  paid  to  the  contractor  as  part  of  its  damages. 

The  only  right  the  contractor  has  is  under  section  I7a  of  the 
standard  form  of  Barge  canal  contract,  which  is  as  follows: 

"  There  are  .  .  .  buildings  with  their  outbuildings,  etc., 
to  be  removed  from  the  site  of  this  contract.  These  buildings 
will  become  the  property  of  the  contractor  who  may  dispose  of 
them  as  he  sees  fit,  except  that  all  parts  shall  be  entirely  re- 
moved before  the  completion  of  the  work,  together  with  their 
foundations  and  all  accessories." 
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In  my  opinion,  this  does  not  grant  to  the  contractor  the  right  to 
let  the  buildings  and  real  estate  acquired  by  the  State  of  Xew 
York  and  collect  the  rent  for  its  use  during  the  continuance  of  his 
work.  The  buildings  become  his  property  to  disjx)se  of  as  he  sees 
fit,  but  until  removed  they  are  the  real  property  of  the  State  of 
New  York,  and  the  only  right  he  has  to  such  real  estate  is  to  do  the 
work  he  contracted  to  do  upon  it. 

The  correspondence  does  not  sufficiently  describe  the  plant  and 
machinery  and  the  manner  of  its  position  and  connection  with  the 
building  for  me  to  determine  whether  it  is  so  fastened  to  the  free- 
hold as  to  be  a  part  of  it. 

There  was  an  appropriation  of  real  estate  only.  Xo  personal 
property  was  taken  by  the  State  Engineer  and  the  Power  Com- 
pany could  and  should  have  taken  its  personal  property  away  and 
cannot  obtain  its  value  of  the  State.  If  it  has  permitted  the  con- 
tractor to  convert  it  to  his  own  use,  the  State  is  not  responsible  or 
liable.  The  State  Engineer  did  not  and  could  not  give  the  con- 
tractor a  right  to  this  personal  property.  But  if  this  machinery 
and  plant  were  so  affixed  to  the  realty  as  to  become  a  part  of  it, 
the  State  is  liable  for  it.  It  is  difficult  in  many  cases  to  determine 
whether  such  machinery  has  become  so  attached  to  the  real  estate 
as  to  lose  its  character  as  personal  property.  The  decisions  of  the 
courts  are  conflicting  on  the  subject.  The  opinion  given  you  Au- 
gust 6,  1908,  relating  to  machinery  on  land  of  Mr.  Phipps  is  ap- 
plicable, and  I  quote  the  concluding  paragraphs  as  appropriate  for 
this  situation: 

"  Under  the  contract  (subsection  l7a),  the  buildings  to  be 
removed  from  the  lands  appropriated  become  the  property  of 
the  contractor,  who  may  dispose  of  them  as  he  sees  fit.  But 
if  these  articles  were  personal  property  the  contractor  had  no 
right  to  use  them  without  the  consent  of  the  owner.  The 
State  is  not,  however,  liable  for  the  wrongful  acts  of  the  con- 
tractor. The  question  is  not  free  from  doubt,  but  it  seems 
to  me  from  the  description  given  of  this  property,  it  could 
be  easily  detached  from  the  buildings  without  injury  and 
should  be  regarded  as  personal  property,  unless  some  court 
upon  the  facts  determine  otherwise.    The  State  should  pay  for 
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the  real  estate  taken  and  leave  the  owner  to  his  remedy  against 
the  contractor  for  wrongfully  converting  his  personal  prop- 
erty." 

Yours  truly, 

WILLIAM  S.  JACKSON, 

A  Homey-General. 


Barge  Canal  Law  —  Contracts. 

Claim  of  Empire  Engineering  Corporation  filed  with  the  Court 
of  Claims,  arising  from  alteration  of  Contract  No.  5.  Ques- 
tion of  liability  of  State,  and  settlement  of  claim. 

(See  opinion  April  21,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  27,  1908. 

Hon.  W.  R  Hill,  Special  Deputy  State  Engineer,  Albany,  N.  Y.: 

Dear  Sir. —  With  reference  to  the  liability  of  the  State  in  the 
claim  filed  by  the  Empire  Engineering  Corporation  in  the  Court 
of  Claims  and  arising  out  of  the  alteration  of  the  route  covered 
by  Contract  No.  5  and  which  was  under  discussion  in  our  recent 
conference  with  the  representatives  of  the  claimants  on  the  sub- 
ject of  a  settlement,  I  have  to  advise  you  as  follows : 

The  contract  provides,  section  7,  as  follows: 

"  It  is  mutually  agreed  that  the  state  reserve  the  right  until 
the  final  completion  and  acceptance  of  the  work  to  make  such 
additions  to  or  changes  in  the  plans  and  specifications  cover- 
ing the  work  as  may  be  necessary  and  the  contract  shall  not 
be  invalidated  thereby  and  no  claim  shall  be  made  by  the 
contractor  for  any  loss  of  profits  because  of  any  such  change." 

The  change  in  this  case,  which  consisted  of  an  abandonment  of 
a  considerable  portion  of  the  route  covered  by  this  contract,  was 
effected  by  chapter  710  of  the  Laws  of  1907.  Section  3  of  that 
act  provides  as  follows: 
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*  The  canal  board  is  authorized  to  adjust  all  claims  for 
damages  which  may  arise  under  existing  contracts  growing 
out  of  the  change  made  by  this  act  in  the  route  of  the  canal, 
and  upon  satisfactv)ry  pioof  of  the  ac ceptance  by  the  contractor 
or  his  assigns  of  the  award  made  by  the  canal  b(iard,  the 
proper  state  official  shall  pay  him  or  them  the  amount  of  the 
award  with  interest  from,  the  date  thereof  and  the  acceptance 
of  payment  shall  release  the  state  from  all  liability  with  re- 
spect to  such  claims  and  shall  terminate  the  contract  under 
which  the  award  may  be  made  in  so  far  but  only  in  so  far 
as  such  contract  relates  to  that  part  of  the  canal  route  defined 
by  chapter  147  of  the  laws  of  190.3,  and  by  chapter  740  of  the 
laws  of  1005,  which  is  not  included  in  the  route  prescribed 
by  this  act  provided  the  court  of  claims  shall  have  jurisdiction 
to  hear  and  determine  all  such  claims." 

In  my  opinion  the  change  was  not  one  covered  by  section  7, 
above  quoted,  and  the  act  of  the  State  in  preventing  the  cvmipletion 
of  the  work  throughout  the  original  route  constituted  a  breach  of 
the  contract,  and  rendered  the  State  liable  for  the  loss  of  profits 
which  the  contractor  would  have  realized  in  the  execution  of  the 
original  contract.  The  contractor,  therefore,  was  at  liberty  to  treat 
the  contract  as  rescinded  and  decline  further  performance.  By  the 
filing  of  a  claim  in  the  Court  of  Claims  it  may  be  settled  if  an 
agreement  can  be  reached  as  to  the  amount  of  the  damages,  and 
the  unfinished  work  of  that  part  of  the  route  which  was  not  altered, 
let  in  the  manner  of  letting  original  work.  The  requirement  that 
the  origiaal  contractor  shall  finish  the  work  upon  that  part  of  the 
route  which  was  not  changed  does  not  apply  to  a  settlement  made 
of  a  claim  in  the  Court  of  Claims.  The  question  of  the  State's 
liability  in  this  case  is  not  the  same  as  it  would  be  under  tlio 
provisions  of  later  contracts  which  have  been  entered  into  by  the 
State,  and  in  which  the  State  has  reserved  the  right  to  make  de- 
ductions from  the  work  without  invalidating  the  contract. 

In  determining  the  amount  of  damages  in  such  a  case  as  this, 
your  attention  is  called  to  the  rule  laid  down  in  the  case  of  Mc- 
Master  v.  The  State,  108  X.  Y.  542,  wherein  the  court  says  of  a 
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contract  broken  by  the  State,  and  which  would  have  reqiiirvd  a 
long  time  for  its  completion: 

^^  The  difference  between  the  contract  price  and  the  cost 
of  performance  should  be  computed  but  from  such  sum  a 
deduction  should  be  made  of  such  amount  as  would  reason- 
ably cover  the  accidents  and  contingencies  which  might  arise 
to  lessen  prospective  profits  and  allowance  should  bo  made 
for  the  fact  that  the  contractor  is  released  from  the  care  and 
supervision  of  the  completion  of  the  contract  and  uuiy  give 
his  time  to  other  work.  These  considerations  should  go  in 
reduction  of  the  amount  to  which  the  contractor  would  other- 
wise be  entitled.'^ 

The  only  question  which  will  be  presented  by  this  case  in  the 
Court  of  Claims  will  be  one  of  amount  of  damages.    It  is  a  proper 
case,  therefore,  for  a  settlement  if  a  satisfactory  compromise  can 
be  reached  through  the  Superintendent  of  Public  Works. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-Genera  I. 


Barge  Canal  Law  —  Surplus  ]Yaters  Lockport. 

Authority  of  State  Engineer  to  permit  contractor  on  Contract  No. 
19  to  place  dam  at  Pendleton,  thereby  discontinuing  flow 
of  200  cubic  feet  of  water  to  city  of  Lockport. 

(See  opinions  April  27,  1905,  August  30,  1907.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  29,  1908. 

Hon.  W.  R.  Hill,  Special  Deputy  State  Engineer,  Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  October  21,  1908,  inclosing  copy  of 
letter  of  II.  D.  Alexander  and  of  D.  W.  Roper,  secretary,  asking 
whether  it  will  bo  practical  to  grant  the  request  of  the  contractor 
on  Barge  Canal  Contract  No.  19,  by  permitting  a  discontinuance 
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of  furnishing  a  flow  of  200  cubic  feet  of  water  per  minute  to  the 
city  of  Lockport  for  municipal  purposes,  is  received. 

I  have  made  inquiry  of  the  Department  of  Public  Works  and 
am  informed  that  there  is  no  lease  or  agreement  by  which  the  city 
of  Lockport  is  entitled  to  this  flow  of  water  from  the  canal  and 
no  permit  or  license  therefor  has  been  granted  by  the  Superin- 
tendent of  Public  Works. 

The  only  writing  purporting  to  grant  any  rights  is  the  so-called 
Kennedy  &  Hatch  lease  executed  January  25,  1S26,  by  the  Canal 
Commissioners  of  the  State  of  New  York  and  under  which  some 
rights  are  still  claimed  by  the  successors  of  Kennedy  &  Hatch. 

The  rights  acquired  under  that  lease  have  been  stated  by  me 
in  an  opinion  given  to  the  State  Engineer  and  Advisory  Board  of 
Consulting  Engineers  August  30,  1907. 

(S(^  Attorney-GeneraPs  Report  for  1907,  page  352.) 

In  my  opinion  whenever  it  is  necessary,  in  improving  the  canal 
as  directed  by  chapter  147,  Laws  of  1903,  the  State  Engineer 
should  proceed  without  regard  to  this  lease  or  any  claimed  rights 
under  it,  and  as  it  appears  that  the  city  of  Lockport  has  no  right 
to  the  water  but  apparently  has  had  its  use  by  suflFeranoe,  like 
many  other  municipalities,  and  perhaps  needs  it  for  fire  protection, 
the  State  Engineer  may  take  into  account  its  needs  in  exercising 
discretion  in  the  matter  of  allowing  or  preventing  the  flow  of  water 
during  the  work. 

The  contractor  fixed  its  contract  prices  agreeing  and  expecting 
to  keep  this  water  flowing  while  doing  the  work. 

If  the  city  does  not  need  it  and  the  contractor  will  make  appro- 
priate reduction  in  the  prices,  it  would  seem  that  the  reque^^t  should 
bo  granted. 

In  my  opinion  the  State  Engineer  has  authority  to  make  this 
change  and  grant  the  rtxiuest  but  wh(»ther  he  should  is  for  his  judg- 
ment and  discretion  to  determine. 
Tours  truly, 

WILLIAM  S.  JACKSON, 

AHorney-Oeneral. 
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Barge  Canal  Law. 

Right  of  the  State  Engineer  to  make  deviation  in  route  of 
improved  canal  crossing  Genesee  river  and  running  through 
Genesee  Valley  Park,  Rochester. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  9,  1908. 

Hon.  William  R.  Hill,  Special  Deputy  State  Engineer.  Albany, 
N.Y.: 

Dear  Sir. —  Your  request  of  the  6th  inst.  for  my  opinion  as  to 
the  proper  construction  of  chapter  147  of  the  Laws  of  1903,  as 
amended,  in  relation  to  the  location  of  the  improved  canal  at  its 
crossing  of  the  Genesee  river  is  received  and  I  reply  as  follows : 

That  act  provides : 

"  *  *  *  Thence  rumiing  (westerly)  across  the  country 
south  of  Rochester  to  the  Genesee  River  near  South  Park; 
here  crossing  the  river  in  a  pool  formed  by  a  dam  situate  at 
or  near  the  Johnson  and  Seymour  dam ;  thence  running  to  the 
west  of  the  outskirts  of  Rochester  and  joining  the  present 
canal  about  one  mile  east  of  South  Greece  *  *  ♦.  From 
the  pool  in  which  the  canal  will  cross  the  Genesee  River  south 
of  Rochester  the  Genesee  River  shall  be  improved  for  harbor 
purposes  to  the  dam  forming  the  pool  by  deepening  it  to  twelve 
feet  where\"er  required  *  *  *.  The  routes  as  specified 
herein  shall  be  accurately  laid  down  upon  the  ground  by  the 
State  Engineer,  who  is  hereby  authorized  and  required  to 
make  such  deviations  therefrom  as  may  be  necessary  or  desir- 
able for  bettering  the  alignment,  reducing  curvature,  better 
placing  of  structures  and  their  approaches,  securing  better 
foundations,  or  generally  for  any  purpose  tending  to  improve 
the  canal  and  render  its  navigation  safer  and  easier    *    *    */' 

You  inform  me  that  it  is  practicable  to  raise  the  dam  at  the 
point  of  the  Johnson  and  Seymour  dam  about  nine  feet  above  its 
present  height  and  that  such  raise  will  create  a  pool  which  will 
set  back  the  waters  of  the  river  to  a  point  southerly  of  the  southerly 
extremity  of  the  Genesee  Valley  Park,  which  is  now  the  southerly 
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extremity  of  the  city  limits  of  Rochester.  You  further  infprm  me 
that  the  nearby  portions  of  the  new  canal  under  contract  are  pro- 
ceeding upon  levels  which  will  permit  of  a  crossing  of  the  Gen- 
esee river  at  a  point  close  by,  but  southerly  of  the  southerly  limits 
of  the  park,  without  the  use  of  locks  in  ordinary  conditions  of  the 
river. 

In  my  opinion  the  language  of  the  statute  defining  the  route  as 
lying  south  of  Rochester  means  south  of  the  city  limits  as  they 
existed  at  the  time  of  the  last  amendment  of  the  act  in  1907  and 
this  construction  would  carry  the  route  southerly  of  the  park  at 
the  point  of  crossing  the  river.  This  construction  is  in  harmony 
with  the  location  of  the  crossing  at  a  point  near  South  Park. 
Moreover  it  permits  the  crossing  to  be  made  at  a  point  within  the 
limits  of  the  pond  referred  to  in  the  statute.  If,  however,  the 
securing  of  better  alignment,  reduction  of  curvature,  better  plaeiftg 
of  structures  and  their  approaches,  better  foundations,  or  any  pur- 
pose tending  to  improve  the  canal  and  render  its  navigation  safer 
and  easier  shall  result  from  a  deviation  from  the  line  and  crossing 
above  referred  to,  then  the  State  Engineer  has  the  right  and  he  is 
required  to  make  such  deviation  and  in  that  case  it  would  be  lawful 
to  locate  the  route  through  the  park  if  necessary  to  accomplish  such 
result.  Yours  truly, 

WILLIAM  S.  JACKBOIf, 
Attorney-Oeneral, 

Highway   Law  —  Chester   330,    Latos    of   1&08  —  Improvement 

Hightvays. 

Statutory  provisions  concerning  the  rejection  by  the  'State  Engineer 
and  Surveyor  of  bids,  for  construction  of  improved  highways. 

STATE  OF  NEW  YORK, 

Attobney-General's  Office, 

Albany,  November  1'2,  1908. 

Hon.  Feedebick  Skene,  State  Engineer  and  Surveyor,  Albany, 
N.Y.: 

Dear  Sir. —  Your  letter  of  this  date  is  received,  asking  certain 
questions  as  to  the  validity  of  certain  bids  received  by  you  for  the 
coQfltruction  of  improved  highways. 
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It  appears  that  you  duly  advertised  for  proposals  pursuant  to 
section  130  of  the  new  Highway  Law  (chap.  330,  Laws  1908)  said 
section  being  made  applicable  by  subdivision  2  of  section  317  of 
that  chapter. 

Section  130,  so  far  as  applicable  to  the  questions  asked  by  you, 
is  as  follows: 

"  Section*  130,  subdivision  2,  proposals. —  Each  proposal 
shall  specify  the  gross  sum  for  which  the  work  will  be  per- 
formed and  shall  also  include  the  amount  to  be  charged  for 
each  item  specified  in  the  estimate.  The  commission  may 
prescribe  and  furnish  forms  for  the  submission  of  such  pro- 
posals and  may  prescribe  ^the  manner  of  submitting  the  same, 
which  shall  not  be  inconsistent  herewith.     *     *     *. 

"  3.  Award  of  contracts. —  The  contract  for  the  construc- 
tion of  improvement  of  said  highway  or  section  thereof  shall 
be  awarded  to  the  lowest  responsible  bidder.  *  *  *  Xhe 
lowest  bid  shall  be  deemed  to  be  that  which  specifically  states 
the  lowest  gross  sum  for  which  the  entire  work  will  be  per- 
formed, including  all  items  specified  in  the  estimate  there- 
for." 

Pursuant  to  the  powers  conferred  upon  you  by  this  statute,  in  the 
form  for  proposals  provided  and  issued  by  you  to  prospective  bid- 
ders, you  inserted  the  following  condition : 

"  Each  proposal  shall  specify  the  gross  sum  for  which  the 
work  will  be  performed  and  shall  also  include  the  amount  to 
be  charged  for  each  item  specified  in  the  estimate,  and  all  pro- 
posals w^ill  be  deemed  informal  which  do  not  contain  prices 
set  opposite  to  each  and  all  of  the  several  items  exhibited  in 
the  proposal,  or  where  the  gross  sum  for  which  the  work  will 
be  perfornietl  is  not  the  correct  sum  of  all  the  products  of  the 
quantity  of  each  item  by  the  item  price,  or  which  shall  in  any 
manner  fail  to  conform  to  the  published  notice  inviting 
proposals." 

Each  bid  submitted  to  you  contained  the  following  agreement 
upon  the  part  of  the  bidder : 
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"  I  agree  to  the  award  of  the  contract  at  the  total  or  gross 
siini  shown  on  the  preceding  page,  which  sum  is  the  correct 
total  of  all  the  extensions  of  all  the  quantities  at  item  prices. 
In  case  such  total  or  gross  sum  is  not  the  correct  total  of  all 
the  extensions  of  all  the  quantities  at  the  item  prices,  I  hereby 
agree  to  the  rejection  of  this  bid  as  being  informal." 

It  may  be  said  generally  that  you  have  the  right  to  reject  any 
bid  which  does  not  literally  and  exactly  comply  with  the  form  of 
proposal  determined  upon  by  you,  (Re  Marsh,  83  N.  Y.,  431,  435) 
and  that  any  bid  should  be  rejected  where  the  intention  of  the  bid- 
der is  not  clear  or  where  you  are  unable  to  definitely  determine  the 
terms  of  the  bid  from  its  face. 

Having  in  mind  the  statutory  provisions  above  quoted,  the  form 
of  proposal  issued  by  you  and  the  general  considerations  above 
stated,  I  would  state  and  answer  your  questions  as  follows: 

"  First. —  Where  the  written  unit  item  price  differs  from 
the  unit  item  price  expressed  in  figures  but  the  amount  in  the 
last  column  is  the  correct  produce  of  the  quantities  multiplied 
by  one  of  such  item  prices,  whether  it  be  the  unit  item  price 
expressed  in  words  or  in  figiires,  should  the  bid  be  considered 
formal  or  informal,  the  proposal  being  in  all  other  respects 
regular  and  in  due  form,  and  if  informal,  should  the  same 
be  rejected  ? " 

In  this  case  the  intention  of  the  bidder  seems  plain,  the  meaning 
of  the  bid  clear,  and  I  should  not  consider  this  irregularity  such  an 
informal  one  as  would  justify  you  in  rejecting  the  bid. 

"  Second. —  Where  the  product  of  the  quantities  multiplied 
by  either  one  of  the  written  unit  item  price  or  the  unit  item 
price  expressed  in  figures  is  not  correct,  should  the  bid  be 
considered  informal  and  rejected  ?  " 

This  condition  would  render  the  bid  so  uncertain  that  it  would 
be  impossible  to  determine  the  unit  item  price,  and  therefore  the 
bid  should  be  rejected  as  informal. 

"  Third. —  In  case  the  sum  total  of  all  the  products  is  not 
correct,  should  the  bid  be  considered  as  formal  or  informal, 
and  if  informal  should  the  bids  be  rejected  ?  " 
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This  likewise  renders  the  bid  uncertain  and  indefinite  and  is 
moreover  in  direct  conflict  with  the  terms  for  proposals  as  issued  by 
you,  and  the  bid  should  therefore  be  rejected  as  informal. 

"  Fourth. —  In.  a  case  where  the  product  of  the  quantities 
multiplied  by  the  unit  item  price  is  correctly  stated  but  the 
unit  item  price  is  inserted  only  in  figures  and  not  in  writing, 
or  vice  versa,  should  such  bid  be  considered  formal  or  infor- 
mal, and  in  case  it  is  considered  informal,  should  it  be 
rejected  ? '' 

In  this  case  the  bid  is  definite  and  clear  and  the  irregularity  is 
not  such  as  to  render  the  bid  informal,  and  therefore  it  should 
not  be  rejected. 

"  Fifth. —  ^Yhere  no  unit  item  price  is  inserted  either  in 
writing  or  in  figures  and  no  extension  made  in  the  last  column, 
should  such  bid  be  considered  formal  or  informal,  and  if 
informal,  should  it  be  rejected  ?  " 

This  constitutes  a  clear  violation,  both  of  the  statute  and  of  the 
forms  for  proposals,  and  the  bid  should  be  rejected  as  informal. 
Yours  truly, 

WILLIAM  S.  JACHSON, 

Attomey-Oeneral, 


Good  Roads  Law  —  Highways  —  Contracts. 

Bids  and  i)r()posals  for  the  construction  of  Delhi-Bloomfield  road, 
Xo.  747.  Request  of  lowest  bidder,  John  Harrigan,  for  re- 
turn of  certified  check  because  of  error  in  computation.  Pro- 
cedure of  State  Engineer  to  award  contract  to  next  lowest 
bidder. 

STATE  OF  NEW  YORK, 

Attornfa'-General's  Office, 

Albany,  K  Y.,  December  3,  190S. 

Skene,  Siaie  Engineer  and  Surveyor,  Albany, 
ar  communication  of  November  25,  1908,  stating 
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that  the  lowest  bidder  for  the  construction  of  the  Delhi-Bloomfielil 
road,  No.  747,  was  John  Harrigan,  the  amount  of  whose  bid  was 
$55,635.40,  and  that  he  deposited  a  certified  check  for  $2,774  as 
security  that  he  would  comply  with  his  proposal  by  signing  a  con- 
tract and  furnishing  security  and  indemnity  for  doing  the  work, 
and  that  he  refuses  to  enter  into  a  contract  and  asks  to  have  his 
check  returned  because  he  made  an  error  in  computation;  that 
John  F.  Creden  is  the  next  lowest  bidder  and  protests  against 
awarding  the  contract  to  Harrigan  on  the  ground  that  Ilarrigan's 
deposit  was  not  5  per  cent,  of  the  amount  of  his  bid,  and  asking 
what  action  should  be  taken  by  you  in  the  premises,  is  received. 
Mr.  Harrigan's  proposal  contains  the  following  provision: 

"Accompanying  this  proposal  is  a  certified  check  for  $2,774. 
This  money  shall  become  the  property  of  the  State  if,  in  case 
this  proposal  shall  be  accepted  by  the  State  through  the  State 
Engineer  and  Surveyor,  the  undersigned  shall  fail  to  execute 
a  contract  with  and  furnish  the  surety  required  by  the  State 
Engineer  within  the  time  fixed  in  the  ^  Information  for  Pro- 
posers '  hereto  attached ;  otherwise  the  said  certified  check  is 
to  be  returned  to  the  undersigned.'' 

This  provision  is  fully  explained  in  the  "  Information  for  Pro- 
posers," which  fixes  the  time  within  which  Mr.  Harrigan  must  ex- 
ecute the  contract  and  furnish  bonds  at  ten  days  from  the  date  of 
award. 

The  fact  that  the  check  is  not  quite  5  per  cent,  of  the  bid  does 
not  render  the  proposal  void  and  cannot  relieve  the  bidder. 

In  my  opinion,  if  Mr.  Harrigan  has  been  duly  notified  that  his 
proposal  has  been  accepted  and  he  refuses  or  neglects  to  execute  the 
contract  and  furnish  bonds,  at  the  expiration  of  ten  days  from  no- 
tice of  the  award,  the  State  Engineer  should  cause  the  amount  of 
the  check  to  be  collected  and  paid  to  the  State  Treasurer. 

Owing  the  phraseology  employed,  the  amount  of  damages  ro- 
coverable  seems  to  be  limited  to  the  amount  of  the  cheek. 

Ordinarily,  the  measure  of  damages  would  be  the  difference  be- 
tween Harrigan's  bid  and  the  next  lowest  for  which  the  contract 
can  be  let. 
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The  State  Engineer  may  proceed  to  award  the  contract  to  the 
next  lowest  bidder  or  may  reject  all  bids  and  readvertise  the  work 
as  he  deems  for  the  best  interest  of  the  State. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-General. 


Barge  Canal  Law  —  Bridges. 

Change  in  location  of  highway  and  tracks  of  Hudson  Valley  rail- 
way by  reason  of  construction  of  Barge  canal  at  Lock  No.  7, 
Fort  Edward,  part  of  the  land  appropriated  being  taken  from 
the  railway  company.  Whether  new  bridge  for  the  railway 
company  across  foot  of  Lock  No.  7  shall  be  constructed  at 
cost  of  the  State. 

(See  opinion,  April  23,  1908.) 

STATE  OF  NEW  YORK,  j 

Attorney-General's  Office,  | 

Albany,  N.  Y.,  December  3,  1908.  : 

Hon.  W.  R.  Hill,  Special  Deptiiy  State  Engimeer,  Albany j  N.  Y.:  j 

Dear  Sir. —  Your  letter  of  October  30,  1908,  and  blue  print 
showing  proposed  changes  in  location  of  highway  and  the  track  of 
Hudson  Valley  railway  at  Fort  Edward,  N.  Y.,  and  asking  whether 
the  building  of  the  railroad  and  a  temporary  bridge  across  the  old 
canal  at  the  new  location  during  the  construction  of  the  Barge 
canal  and  filling  in  the  Champlain  canal  should  be  at  the  expense 
of  the  State  or  the  railway  company,  is  received. 

The  railway  company  now  crosses  the  Champlain  canal  upon  a 
bridge  built  under  a  revocable  permit  issued  by  the  Superintendent 
of  Public  Works. 

The  Railroad  Law,  section  13,  and  the  Canal  Law,  section  25, 
gives  the  Superintendent  of  Public  Works  general  and  supervisory 
power  over  railroads  crossing  or  approaching  within  ten  rods  of  a 
canal  or  canal  feeder  belonging  to  the  State  "  so  far  as  may  be 
necessary  to  preserve  the  free  use  of  such  canals  as  feeders,  or  for 
making  any  repairs,  improvements  ot  alteraiions  thereupon." 
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The  Barge  Canal  Law  recites  in  its  title  and  in  sections  1  and  3, 
that  it  is  for  the  improvement  cf  the  Erie  canal,  the  Oswego  canal 
and  the  Champlain  canal.  In  my  opinion,  the  change  of  location 
of  the  Champlain  canal  at  Fort  Edward  is  within  the  conditions  of 
tlie  permit,  and  the  railroad  company  must,  at  its  own  expense, 
make  such  changes  in  its  tracks  as  are  reasonably  necessary  for 
this  improvement  and  alteration  of  the  Champlain  canal,  including 
the  building  of  the  temporary  bridge. 

It  seems  to  me  that  the  entire  Barge  canal  is  an  improvement 
and  alteration  of  the  existing  canals,  and  that  railroad  companies 
crossing  upon  bridges  must  at  their  own  expense  erect  and  maintain 
new  bridges  over  the  new  location  subject  to  conditions,  directions 
and  the  supervision  of  the  Superintendent  of  Public  Works. 

I  reiterate  the  suggestion  made  in  my  opinion  to  you  April  23, 
1908,  that  the  attention  of  the  Legislature  be  directed  to  this  sub- 
ject. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Barge  Canal  Law  —  Contracts  —  Bridges. 

Contract  No.  7.  Bridge  superstructures.  Where  State  fails  to 
provide  necessary  abutments  for  contractor  to  finish  work, 
the  State  Engineer  may,  in  his  discretion,  include  in  monthly 
estimates  a  proper  relative  value  of  structural  steel  fabri- 
cated, accepted  as  to  quality  of  material  and  shop  workman- 
ship and  delivered  on  site  of  work. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  11,  1908. 

Hon.  W.  E.  HiirL,  Special  Deputy  State  Engineer,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  letter  of  November  30,  1908,  stating  that 
Barge  Canal  Contract  No.  7  provides  for  the  construction  of 
certain  bridge  superstructures,  the  substructures  of  which  are  to 
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be  furnished  by  the  State  under  other  contracts,  that  the  con- 
tractor has  completed  seven  of  the  twelve  bridges  included  in  the 
contract,  has  performed  all  of  the  shop  work  upon  the  remaining 
five  and  delivered  them  at  the  various  sites  where  they  are  to  be 
erected,  but  in  one  or  more  cases  the  State  has  not  completed  the 
abutments  and  the  contractor  will  not  be  able  to  finish  his  work 
for  a  considerable  time  and  asking  advice  as  to  whether  it  will  be 
lawful  for  the  State  Engineer  to  include  in  monthly  estimates  a 
proper  relative  value  of  structural  steel  fabricated,  accepted  as 
to  quality  of  material  and  shop  workmanship  and  delivered  at  the 
site  of  the  work,  but  which  cannot  be  erected  by  the  contractor  on 
account  of  failure  of  the  State  to  provide  the  necessary  abutments, 
is  received.  » 

Section  9  of  chapter  147,  Laws  of  1903,  provides  that  "  The 
Superintendent  of  Public  Works  may  from  time  to  time,  upon 
the  certificate  of  the  State  Engineer,  pay  to  the  contractor  or  con- 
tractors a  sum  not  exceeding  90  per  cent,  of  the  value  of  the  work 
performed,  and  such  certificate  of  the  State  Engineer  must  state 
the  amount  of  the  work  performed  and  its  total  value,  but  in  all 
cases  not  less  than  10  per  cent,  of  the  estimate  thus  certified  must 
be  retained  until  the  contract  is  completed  and  approved  by  the 
State  Engineer  and  the  Superintendent  of  Public  Works." 

The  contract  provides  in  section  30,  that  "  The  State  Engineer 
shall  *  *  *  make  and  file  with  the  Superintendent  of  Public 
Works  an  estimate  of  the  amount,  character  and  quality  of  the 
work  done  and  of  material  which  has  been  actually  put  in  place 
in  accordance  with  the  terms  and  conditions  of  this  contract,  dur- 
ing the  preceding  month  and  compute  the  value  thereof." 

Then  the  Superintendent  may  pay  not  to  exceed  90  per  centum 
of  the  amount  so  certified. 

This  clause  in  the  contract  requires  the  material  to  be  "  actually 
put  in  place  "  before  the  contractor  could  compel  the  State  Engi- 
neer to  make  a  monthly  estimate.  But  although  imder  the  terms 
of  the  contract  the  Engineer  is  not  obliged  to  make  a  certificate, 
it  is  my  opinion  that  the  statute  does  not  require  the  material  to 
be  *'  actually  put  in  place  "  before  making  the  certificate  and  that 
the  words  "  value  of  the  work  performed  "  as  used  in  section  10 
above  quoted  include  labor  and  materials  and  it  will  be  lawful  for* 
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the  State  Engineer  to  include  in  monthly  estimates  a  proper  cer- 
tificate of  the  value  of  fabricated  structural  steel  of  the  form, 
quality  and  workmanship  required  by  the  contract  when  delivered 
upon  the  site  of  the  work  ready  to  be  placed  upon  the  substructure. 
The  Engineer  is  not  bound  to  give  such  certificate,  but  he  may 
if  he  sees  fit. 

Yours  truly, 

WILLIAM  S.  JACKSOX, 

A  Homey-General. 


OPINIONS   RENDERED    THE   ADVISORY   BOARD    OF 
CONSULTING  ENGINEERS. 


Barge  Canal  Law. 

Construction  of  Lock  Jfo.  7  at  Fort  Edward.  Difficulties  in 
foundation  encountered.  Proposed  new  lock  site  within  area 
of  Contract  No.  26.  Deduction  in  plans  where  work  is 
eliminated.     State's  liability  for  damages. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  18,  1908. 

Hon.  Edward  A.  Bond,  Chairman,  Advisory  Board  of  Consulting 
Engineers,  Albany,  N.  Y.: 

Dear  Sir. —  In  our  conference  yesterday  in  reference  to  Lock 
No.  7,  Contract  No.  27,  Fort  Edward,  it  appeared  that  in  ex- 
cavating for  the  lock  an  insecure  foundation  has  been  encountered, 
And  that  in  the  State's  interests  selection  of  a  new  lock  site  has 
become  necessary;  that  the  most  available  site  will  probably  be 
found  within  the  area  of  adjacent  Contract  No.  26,  and  that  a 
change  to  such  new  site  would  require  channelling  to  be  sub- 
stituted at  the  old  site,  and  the  carrying  of  embankments  from 
that  point  southerly  to  the  new  lock  site.  The  situation  leads  you 
to  require  my  opinion  on  the  following  questions : 


Digiti 


ized  by  Google 


280  Repobt  of  thk  Attobney-Gekekal. 

First  May  the  lock  construction  be  lawfully  eliminated  from 
Contract  No.  27,  and  a  canal  section  substituted  with  necessary 
additional  embankment  .to  be  carried  to  the  south  end  of  Contract 
No.  27  ?    If  so,  what  will  be  the  State's  liability  for  damages  ? 

Contract  No.  27,  section  7,  provides  as  follows: 

"  It  is  mutually  agreed  that  the  State  reserves  the  right 
until  the  final  completion  and  acceptance  of  the  work,  to 
make  such  additions  to  or  deductions  from  such  work,  or 
changes  in  the  plans  and  specifications  covering  the  work  as 
may  be  necessary,  and  the  contract  shall  not  be  invalidated 
thereby,  and  no  claim  shall  be  made  by  the  contractor  for 
any  loss  of  profit  because  of  any  such  change,  or  by  reason 
of  any  variation  between  the  quantity  of  the  approximate 
estimate  and  the  quantities  of  the  work  as  done." 

That  section  was  construed  in  the  case  of  Contract  No.  5  by 
my  opinion  of  October  27th  ult.,  rendered  to  Hon.  W.  R.  Hill, 
Special  Deputy  State  Engineer,  where  it  was  held  that  where  a 
clause  contains  these  terms,  necessary  deductions  from  the  work 
within  the  area  of  the  contract  is  permitted  to  be  made,  as  a  con- 
tract right  of  the  State,  and  that  the  contractor  must  then  com- 
plete the  remainder  of  the  work.  Here  the  contractor  would  be 
required  to  construct  a  greater  quantity  of  channelling  and  em- 
bankment, but  since  it  would  be  within  the  area  of  his  own  con- 
tract, and  since  his  contract  carries  prices  for  that  work,  he 
would  be  compensated  at  those  rates  for  the  additional  quantities. 
He  would  not  be  entitled  to  recover  from  the  State  on  account  of 
profits  which  he  could  have  earned  on  the  construction  of  the 
lock,  because  he  has  expressly  agreed  that  he  would  not  make  such 
claim. 

In  this  case  it  appears  that  an  unfortunate  accident  has  occurred, 
in  that  a  great  quantity  of  earth  has  fallen  into  the  pit  already 
excavated.  If  that  occurred  without  fault  on  the  part  of  the  con- 
tractor, and  arose  from  unforeseen  cause,  and  the  State  shall  deter- 
mine to  make  the  change  proposed,  and  the  completion  of  the  work 
as  increased  and  diminished  by  the  contractor  would  be  unjust  and 
oppressive  upon  him,  the  Canal  Board  on  his  application  may  can- 
cel his  contract.     (Const.  Art  VII,  sec.  9.) 
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It  appears  also  that  the  earth  slide  carried  the  bank  of  the 
existing  Champlain  canal  with  it,  and  if  that  bank  is  not  repaired 
navigation  will  be  impossible.  You  desire  my  advice  ,as  to 
whether  such  repair  may  be  effected  by  use  of  the  funds  applicable 
to  Barge  canal  construction. 

Chapter  147,  Laws  of  1903,  requires  the  new  channels  to  follow 
generally  the  course  of  existing  canals,  and  requires  in  effect  that 
those  canals  shall  be  kept  open  for  usual  traflSc.  The  injury  to  the 
existing  channel  arose  in  consequence  of  the  new  construction. 
I  think,  therefore^  that  restoration  of  that  channel  is  required  to  be 
made  by  the  terms  of  that  act,  and  that  the  expense,  if  it  shall 
fall  upon  the  State,  may  be  met  out  of  the  funds  provided  by  that 
act  to  accomplish  the  purposes  thereof.  The  Barge  canal  improvo- 
ment  should,  in  other  words,  bear  all  the  burdens  which  go  with  it. 

If  the  lock  shall  be  eliminated  from  Contract  27,  as  proposed, 
then  new  plans  and  specifications  to  cover  the  substituted  and  other 
necessary  construction  required  by  the  substitution  on  the  area  of 
Contract  27,  must  be  prepared,  but  since  it  must  be  done  by  the 
contractor  under  the  obligations  of  his  present  contract,  no  altera- 
tion agreement  will  be  necessary,  or  in  fact  proper,  to  be  made. 

Second. —  May  Lock  No.  7  and  the  necessary  prism  and  embank- 
ment be  constructed  within  the  area  of  Contract  No.  26,  and  may  so 
much  of  the  original  work  as  was  to  be  done  on  the  same  site  be 
eliminated  from  that  contract?  If  so,  what  will  be  the  State's 
liability  for  damages  on  account  thereof  ? 

Contract  No.  26  contains  the  following  clause: 

"It  is  mutually  agreed  that  the  State  reserves  the  right 
until  the  final  completion  and  acceptance  of  the  work,  to 
make  such  additions  to  or  deductions  from  such  work,  or 
changes  in  the  plans  and  specifications  covering  the  work  as 
may  be  necessary,  and  the  contract  shall  not  be  invalidated 
thereby,  and  the  contractor  shall  do  and  complete  the  worlc  in 
accordance  with  such  additions  to  or  deductions  from  or 
changes  in  the  plans  and  specifications,  and  no  claim  shall  be 
made  by  the  contractor  for  any  loss  of  profits  because  of  any 
such  change  or  by  reason  of  any  variation  between  the  quan- 
tities of  the  approximate  estimate  and  the  quantities  of  the 
work  as  done." 
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While  the  words  underscored  do  not  appear  in  Contract  27, 
they  are,  in  ray  opinion,  to  be  implied  in  that  contract,  since  if  the 
State  may  under  the  contract  increase  or  diminish  the  work,  it 
follows  as  a  matter  of  course  that  the  contractor  must  complete  the 
contract  work  accordingly.  The  two  contracts  here  are,  therefore, 
legally  alike  in  ithis  respect.  Under  Contract  No.  26,  then,  the 
State  may  without  breach  thereof,  make  necessary  deductions  from 
the  work,  by  eliminating  so  much  as  may  be  necessary  to  effect  a 
change  in  the  location  of  the  lock.  The  contractor  on  Contract  No. 
26  will  be  obligated  to  complete  his  work  remaining  after  the 
elimination,  and  he  will  not  be  entitled  to  recover  for  loss  of 
profits  in  work  not  performed,  and  for  the  reasons  ihereinbefore 
given  in  respect  to  loss  of  profits  under  Contract  No.  27. 

But  since  Contract  No.  26  carries  no  price  bid  for  lock  construc- 
tion, or  embankment,  the  contract  calling  only  for  river  di^edging, 
the  contractor  under  Contract  No.  27  cannot  be  required  to  do  the 
proposed  new  work  to  be  located  on  the  site  of  his  contract. 

You  inform  me  that  the  proposed  elimination  from  Contract  No. 
2^  would  deprive  the  contractor  of  a  very  large  proportion  of  the 
whole  work  originally  specified,  and  which  covered  only  a  small 
section,  and  would  produce  upon  the  contractor  unjust  and  oppres- 
sive results.  In  that  case  relief  from  the  contract  would  be  proper, 
as  above  suggested  in  respect  to  Contract  No.  '27. 

Third. —  In  case  the  foregoing  changes  are  decided  upon,  may 
the  work  of  lock  and  embankment  construction  to  be  located  on  the 
area  of  Contract  No.  26,  be  required  from  the  contractor  of  Con- 
tract No.  27,  or  should  the  same  be  provided  for  by  a  new  contract  ? 

In  my  opinion  the  contractor  under  Contract  No..  27,  may  not 
be  required  to  do  any  construction  work  outside  the  area  thereof. 
Upon  this  point  the  situation  would  be  in  principle  like  that  of 
Contract  No.  5,  where  in  respect  to  the  new  route  directed  by  the 
Legislature  to  be  followed,  and  by  act  passed  after  Contract  No. 
5  was  let,  it  was  practically  assumed  in  the  act  (ohap.  710, 
Laws  1907,  sec.  3),  that  the  contractor  could  not  be  required  to 
carry  on  construction  work  off  the  area  of  his  contract,  and  that 
was  my  view  in  the  case  of  the  change  under  Contract  No.  5.  It 
should  be  stated  here  that  the  State's  liability  for  damages  for  loss 
of  profits  in  the  case  of  Contract  No.  5,  rested  upon  the  groxind. 
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among  others,  that  the  loss  of  profit  clause  carried  liability.  That 
contract  differed  materially  in  its  wording  from  the  clauses  in  Con- 
tracts Nos.  26  and  27,  relating  to  the  same  subject. 

Since  in  this  case  the  contractor  on  Contract  'No.  26  cannot  be 
required  to  do  the  proposed  lock  and  adjacent  embankment  con- 
struction, and  since  the  contractor  on  Contract  No.  27  cannot  be 
required  to  do  the  work  (because  if  permitted  it  would  amount  to 
the  making  of  a  new  contract  without  competition),  and  since  the 
Barge  Canal  Act  requires  the  accomplishment  of  the  imdertaking 
authorized,  it  follows  that  the  work  referred  to  here  must  be  adver- 
tised and  let  the  same  as  new  work  if  the  changes  contemplated 
shall  be  made. 

In  view  of  the  discussion  at  your  conference,  I  will  add  that  if 
a  new  lock  location  is  found  within  the  area  of  Contract  Xo.  27, 
the  change  of  lock  location  may  be  made  without  affecting  the 
obligation  of  that  contract,  but  such  result  would  not  obtain  if  in 
connection  with  a  new  lock  location  a  deviation  from  the  limits 
of  Contract  Xo.  27  should  also  be  made. 
Yours  very  truly, 

WILLIAM  S.  JACKBON, 

Attorney-General. 


OPINIONS  RENDERED  THE  CANAL  BOARD. 


Barge  Canal. 
In  re  dam  across  the  Mohawk  river  at  Vischers  Ferry. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 
Albany,  K  Y.,  Jurw  26,  1908. 

To  the  Honorable,  thr.  Canal  Board,  Albany,  N.  Y.: 

Gentlemen. — ^AVith  reference  to  communication  of  Harry  S.  Pat- 
ten, dated  May  28,  1908,  In  re  dam  across  the  Mohawk  river  at 
Vischers  Ferry,  the  letter  states  that  the  construction  of  the  pro- 
jected State  dam  will  submerge  the  water  power  used  by  James 
H.  Cross,  arising  from  a  dam  constructed  under  chapter  474  of 
the  laws  of  1889.     That  act  authorized  the  construction  by 
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George  A.  Streeter  and  Albert  Schear,  or  their  heirs  or  assigns, 
of  a  dam.  The  act  contains  no  express  reservation  of  any  public 
right  to  assume  the  rights  granted.  Any  grant  to  a  privatv^  in- 
dividual to  erect  a  dam  in  a  navigable  stream  is  subject  neverthe- 
less to  the  implied  right  of  the  public  to  resume  use  of  the  river 
for  navigable  purposes  without  compensation.  No  appropriation 
map  and  notice  need  be  served  except  as  to  riparian  land  above 
what  was  the  natural  bed  of  the  stream.  If,  however,  the  State 
dam  will  raise  the  water  above  the  natural  level,  were  the  private 
dam  not  in  existence,  such  upland  should  be  appropriated  together, 
of  course,  with  a  sufficient  appropriation  of  the  banks  adjacent  to 
the  ends  of  the  new  dam  to  be  constructed  by  the  State. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-OeneraL 


Barge  CaruU  Law  —  Contracts. 

Removal  of  building?.  Contractor  no  right  to  lease  or  collect  rent 
pending  time  of  removal.  Change  in  section  l7a  of  specifi- 
cations. 

(S^e  supplemental  letter  to  F.  C.  Stevens,  'September  28,  1908.) 

(See  Opinion,  July  2,  1907.) 

STATE  OF  NEW  YORK, 

Attoeney-General's  Office, 
ALBAinr,  N.  Y.,  September  23,  1908. 
To  the  Jlonorahle,  the  Canal  Board,  Albany,  N.  Y,: 

Gentlemen. —  I  am  in  receipt  of  the  communication  of  Hon. 
Frederick  C.  Stevens,  Superintendent  of  Public  Works,  referred 
to  me  for  opinion  as  to  whether  the  contractor,  under  section  l7a 
of  the  standard  form  of  Barge  canal  contract,  has  a  right  to  lease 
and  collect  rent  for  buildings  during  the  continuance  of  his  con- 
tract, and  whether  there  should  be  a  change  in  the  phraseology  of 
this  section  so  that  the  rights  of  the  State  may  be  better  protected. 

The  section  in  question  is  as  follows: 

"  There  are    .    .    .    buildings  with  their  outbuildings,  etc., 
to  be  removed  from  the  site  of  this  contract.    These  buildings 
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will  become  the  property  of  the  contractor  who  may  dispose 
of  them  as  he  sees  fit,  except  that  all  parts  shall  be  entirely 
removed  before  the  completion  of  the  work,  together  with 
their  foundations  and  all  accessories." 

In  my  opinion,  this  does  not  grant  to  the  contractor  the  right 
to  let  the  buildings  and  real  estate  acquired  by  the  State  of  ]Sew 
York  and  collect  the  rent  for  its  use  during  the  continuance  of  his 
work.  The  buildings  become  his  property  to  dispose  of  as  he  sees 
fit,  but  untii  removed  they  are  the  real  property  of  the  Stale  of 
New  York  and  the  only  right  he  has  to  such  real  estate  is  to  do 
the  work  he  contracted  to  do  upon  it. 

I  concur  in  the  recommendations  of  the  Superintendent  of  Pub- 
lic Works  and,  to  avoid  possible  dispute  hereafter,  I  suggest  that 
the  following  be  added  to  section  17a : 

"But  the  contractor  shall  have  no  right  to  rent  or  lease 
said  buildings  or  permit  any  part  thereof  to  be  occupied  ex- 
cept by  written  permission  of  the  engineer  in  charge  and  for 
the  purpose  only  of  doing  the  work  or  storing  material  re- 
quired by  these  specifications." 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Barge  Canal  Law  —  Surplus  Waters  —  Contracts. 

Proposed  alteration  agreement  No.  6,  Contract  10,  Oswego  Canal, 
in  relation  to  enlargement  of  bulkhead  openings,  etc.,  of  dam 
at  Fulton,  is  unauthorized.  ' 

(See  Opinion  March  28,  1908.) 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 
'  Albany,  October  27,  1908. 

To  the  Honorable,  The  Canal  Board,  Albany,  N.  Y.: 

Gentlemen. —  Replying  to  your  request  for  my  opinion  upon 
the  question  whether  the  proposed  alteration  agreement  No.  6, 
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Contract  10,  will  prejudice  the  interests  of  the  State  in  connection 
with  the  waters  of  the  Oswego  canal. 

The  proposed  alteration  recites  that  its  object  is  to  change  the 
area  of  the  openings  of  bulkhead  No.  3  and  Xo.  4  of  the  lower 
dam  at  Fulton.  The  purpose  of  the  change  is  to  enlarge  the 
openings  through  which  the  waters  of  the  river  impounded  by  the 
State's  dam,  may  be  used  for  power  purposes. 

The  water  of  the  river  at  this  point  has  been  used  for  that  pur- 
pose by  several  private  companies  for  some  time  past.  It  is  under- 
stood that  the  water  has  not  for  a  long  time  been  used,  and  is  not 
being  used  under  any  definite  leases  or  other  contracts  with  the 
State. 

The  construction  of  the  Barge  canal  has  developed  a  general 
dispute  as  to  the  property  rights  in  the  waters  of  the  Oswego  river 
for  power  purposes,  it  being  claimed  by  the  present  users  that  they 
are  legally  entitled  to  the  water  for  power  purposes,  and  this  De- 
partment has  taken  the  position  that  the  State  owns  the  water,  and 
that  its  use  by  private  individuals  is  permissive  only.  Since  the 
attitude  of  these  water  power  users  is  one  which,  if  sustained,  will 
seriously  threaten  the  ability  of  the  State  to  carry  on  the  improve- 
ment of  navigation,  it  would  be  unfortunate  if  the  State  oiBicials 
now  should  enter  into  any  arrangements  with  such  private  interests, 
recognizing  the  existence  of  the  right?  which  they  claim  as  against 
the  State. 

'  In  an  opinion  to  the  Honorable  the  State  Engineer  and  Sur- 
veyor, under  date  of  March  20,  1908,  this  Department  advised 
against  the  legality  of  a  similar  proix>sal  for  increasing  the  bulk- 
head openings  at  the  east  end  of  this  same  dam,  calling  particular 
attention  to  the  provisions  of  Chapter  494,  Laws  of  1907,  whereby 
the  Legislature  forbade  the  leasing,  sale  or  other  disposition  of  the 
power  waters  to  arise  from  the  new  improvement  of  the  canals, 
until  the  'final  completion  thereof,  and  until  legislative  authority 
shall  thereafter  be  given,  and  providing  for  specific  terms,  con- 
ditions and  restrictions  governing  such  disposition. 

The  present  application  is  based  upon  the  proposal  of  the  private 
companies  desiring  the  change,  that  they  will  pay  any  additional 
cost  over  the  present  contract  price  if  the  changes  desired  shall  be 
made,  and  that  they  will  release  the  State  from  any  claims  for  loss 
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or  profits  or  other  damages  that  they  might  suffer,  and  that  they 
will  shut  the  water  off  from  their  mills  during  the  time  necessary 
for  the  construction  of  the  bulkheads  involved  in  the  present  con- 
tract. ' 

That  proposal  offers  no  legal  consideration  for  the  alteration  of 
the  contract.  The  State  will  incur  no  liability  for  damages  suffered 
by  these  water  power  users  growing  out  of  the  improvement  of  the 
navigation  of  the  Oswego  river,  and  the  proper  State  officers  have 
full  authority  to  shut  off  the  water  from  these  mills  so  far  as  is 
necessary  to  effect  the  improvement  of  navigation.  » 

The  bulkhead  in  question  forms  part  of  the  dam  and  will  be  an 
essential  part  of  the  canal  works.  The  gates  through  which  the 
power  water  might  pass,  are  also  a  part  of  the  dam.  The  statute 
under  which  the  State's  improvement  is  proceeding,  requires  that 
the  expense  of  the  improvement  should  be  paid  by  the  State.  There 
is  no  warrant  for  accepting  funds  from  any  private  interest 
to  aid  in  that  improvement.  It  is  true  that  in  the  past,  canal 
officials  have  allowed  canal  structures  to  be  modified  to  suit  special 
private  intereste,  and  have  allowed  private  interests  to  share  in 
the  expense.  Such  transactions  are  now  used  against  the  State  in 
determining  the  question  of  the  State's  proprietorship  of  the  waters 
which  have  been  so  used  by  private  interests  at  such  structures. 

I  advise  yoH^  therefore,  that  the  proposed  alteration  for  the  pur- 
poses and  under  the  conditions  recited  in  it,  is  unauthorized  by 
law  and  would  moreover  be  prejudicial  to  the  State. 

Chapter  147  of  the  Laws  of  1903,  as  originally  enacted  and  as 
amended,  contains  no  affirmative  provision  relating  to  the  adapta- 
tion of  the  canal  structures  to  the  use  of  surplus  waters  for  power. 
In  view  of  the  great  value  of  the  surplus  waters  for  that  purpose, 
and  in  view  of  the  fact  that  such  waters  have  been  used  for  }K>wer 
nnder  various  conditions  in  the  past,  it  is  to  be  presumed  that  such 
nse  will  be  continued  in  the  future,  and  that  at  no  distant  day  some 
adequate  provision  will  be  made  by  law  for  the  regulation  and  con- 
trol of  such  use. 

In  the  opinion  of  this  office,  the  State  Engineer  may  law- 
fully plan  for  adequate  gates  at  all  the  points  in  the  new  corstruc- 
tion  where  surplus  waters  will  exist,  and  where  it  will  be  prac- 
ticable to  use  them.    In  that  case  the  expense  should  be  treated  as 
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a  legitimate  part  of  the  expense  of  the  improvement  of  the  canals, 
and  paid  for  exclusively  by  the  State,  whether  such  a  site  is  at 
Fulton  or  elsewhere  on  the  canal  system.  ' 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


OPINIONS  RENDERED  THE  STATE  ADJUTANT- 
GENERAL. 


National  Ouard  State  of  New  York  —  Contracts. 

Hodgman  Eubber  Company  to  furnish  ponchos  to  National  Guard. 
Whether  in  event  of  failure  to  execute,  Adjutant-General  may 
award  contract  to  next  lowest  bidder  or  readvertise  for  new. 

STATE  OF  NEW  YOKK, 

Attoeney-Generax's  Office, 
'  Albany,  January  13,  1908. 

Nelson  H.  Henry,  Adjutwnt-Oeneral,  Albany,  N.  Y.: 

Dear  Sir. — ^Yours  of  the  14ult.,  with  inclosures,  one  of  which  is 
a  form  of  agreement  between  yourself  as  Adjutant-General  and  The 
Hodgman  Rubber  Oorapany  for  the  furnishing  of  2,000  ponchos 
for  the  National  Guard  of  this  State,  which  agreement  the  Hodg- 
man Rubber  Company  refuses  to  execute,  and  asking  my  opinion 
therein,  is  duly  received.  It  appears  from  the  papers  submitted 
to  me  that  on  November  8th,  last,  you  advertised  for  proposals  for 
uniforms  and  military  supplies  for  the  National  Guard  of  this 
State,  such  proposals  to  be  opened  on  Monday,  November  25,  1907, 
at  12  o'clock  noon.  In  response  to  such  advertisement  you  re- 
ceived bids  for  the  furnishing  of  ponchos  from  B.  Y.  Pippey  &Co., 
The  Manhattan  Supply  Co.,  and  The  Hodgman  Rubber  Company, 
all  of  New  York  city,  whose  bids  were  respectively,  $3.48; 
$2.24^2 ;  and  $2.15  for  each  poncho,  and  the  award  of  the  contract 
was  made  to  the  Hodgman  Rubber  Company,  the  lowest  bidder. 

It  also  appears  from  the  papers  submitted  to  me  that  the  Hodg- 
man Rubber  Company  claims  it  made  a  mistake  in  submitting  the 
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price  it  did,  and  that  it  cannot  execute  the  agreement  for  the  de- 
livery of  such  ponchos.  « 

I  would  suggest  that  a  written  notification  be  sent  to  the  com- 
pany calling  upon  it  to  execute,  say  within  five  days  from  the  date 
of  receipt  of  such  notification,  the  agreement  in  question,  as  well 
as  for  the  prompt  performance  of  its  conditions  for  the  delivery  of 
the  ponchos  at  the  price  named  therein,  which  will  be  the  price 
named  in  its  proposal,  and  that  in  the  event  of  its  refusal,  it  will 
be  held  responsible  for  such  damages  as  may  be  sustained  by  the 
State  by  reason  thereof.  ' 

If  the  company  refuses  to  sign  such  agreement  within  the  period 
named  in  your  notification,  and  if  you  believe  it  will  not  sign  the 
same,  it  will  then,  in  my  judgment,  become  necessary  to  readver- 
tis©  for  new  proposals. 

I  advise  this  step  to  be  taken  because  there  is  a  serious  doubt  in 
my  mind  as  to  your  right  or  power  to  award  the  contract  to  the 
next  lowest  bidder,  under  the  advertisement  of  November  8th. 

As  to  what  right  of  recovery  you,  as  the  Adjutant-General,  repre- 
senting the  State,  will  have  against  the  Hodgman  Eubber  Company 
for  its  refusal  to  sign  agreement,  that  will  depend  upon  the  pro- 
posals received  in  response  to  the  readvertisement.  If,  upon  re- 
advertisement,  the  bid  received  from  the  lowest  responsible  bidder, 
is  higher  than  the  price  previously  received  from  the  Hodgman 
Eubber  Company,  then  the  amount  of  the  excess  or  difference,  to- 
gether with  the  expense  of  readvertising,  would  be  the  amount  of 
damages  sustained,  and  for  which  a  cause  of  action  would  lie 
against  the  Hodgman  Rubber  Company.  Otherwise,  there  would 
be  no  such  cause  of  action.  ' 

I  respectfully  suggest  that  you  incorporate  in  future  proposals 
for  uniforms  and  military  supplies  for  the  National  Guard,  the 
following  clause :  ' 

"  Each  proposal  must  be  accompanied  by  a  certified  check 
made  payable  to  the  order  of  Nelson  H.  Henry,  as  Adjutant- 
General  of  the  State  of  Now  York,  for  five  per  cent,  of  the 
'  amoimt  of  the  proposal ;  such  check  shall  be  considered  as  a 
guarantee  that  the  bidder  will  enter  into  the  proposed  contract 
within   the  time  hereinafter   specified,   if  such  contract   is 
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awarded  to  him,  and,  in  case  of  his  refusal  or  neglect  so  to  do, 
then  the  amount  of  such  certified  cheek  shall  be  forfeited  to 
Nelson  H.  Henry,  as  Adjutant-General  of  the  State  of  New 
York,  as  and  for  liquidated  damages,  and  not  as  a  penalty." 

Yours  truly, 

WILLIAM  S.  JACKBON, 

Attomey-OeneraL 


Adjutant-General — National  Ouard  State  of  New  York. 

Proposals  for  uniforms  and  military  supplies.     Eejection  by  Ar- 
jutant-General  of  bid  of  John  F.  Boylan. 

STATE  OF  NEW  YOKK, 

Attorney-General's  Office, 

Albany,  January  29,  1908. 

Nelson  H.  Henry,  Adjutant-General,  Albany,  N.  Y.: 

Dear  Sir. —  Yours  of  21st  inst.  inclosing  a  copy  of  "  proposals 
for  uniforms  and  military  supplies  for  the  National  Guard  N.  Y." 
and  also  reports  of  the  board  appointed  to  examine  and  inspect 
the  original  samples  presented  by  bidders,  is  duly  received  By 
examining  such  proposals  I  find  that  the  State  reserves  the  right 
to  accept  or  reject  any  or  all  proposals,  or  any  part  thereof,  not 
deemed  satisfactory. 

•  Under  such  reservation  you  have  the  unqualified  right  and  power 
to  reject  the  bid  of  John  F.  Boylan,  who,  it  appears,  is  the  lowest 
bidder  on  some  of  the  articles  called  for,  in  case  you  deem  such  bid 
unsatisfactory  and  not  to  the  best  interests  of  the  State. 

I  suggest,  however,  that  if  you  reject  the  bid  of  Mr.  Boylan, 
it  might  be  to  the  best  interests  of  the  State  also  to  reject  the 
other  bids  received,  and  re-advertise  for  the  required  period  for 
new  proposals. 

I  herewith  return  to  you  the  papers  submitted  with  your  in- 
quiry. 

Yours  truly, 

WILLIAM  S.  JACKiSON, 
',  Attomey-Oeneral. 
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State  Arsenals. 

New   York  State   Arsenal.     Water   rent,   liability  of   State   in 

matter  of. 

(See  opinion  September  7,  1905,  letter  May  29,  1907.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  8,  1908. 

Nelson  H.  Henry,  Adjutant-General,  Albany,  N.  Y.: 

Dear  Sir. —  Your  favor  of  December  5,  1907,  with  various  in- 
closures,  including  several  bills  of  water  rates  for  the  furnishing  of 
water  to  the  New  York  State  Arsenal,  and  also  a  bill  of  $244.40 
for  the  installation  in  1905  of  water  meters  in  such  arsenal,  is 
received.  The  bills  for  the  furnishing  of  water  are  in  my  opinion 
a  valid  claim  against  the  State  and  I  so  held  in  an  opinion  to  you 
dated  May  29,  1907.  Relative  to  the  bill  of  $244.40  for  the  in- 
stallation of  water  meters  in  such  State  Arsenal,  such  bill  in  my 
opinion  is  also  a  valid  claim  against  the  State. 

By  the  Greater  New  York  Charter  (as  amended  Laws  of  1901, 
chapter  466,  section  475)  it  is  provided  that  the  commissioner 
of  water  supply  is  authorized  in  his  discretion  to  cause  water 
meters  to  be  placed  in  all  stores,  workshops,  hotels,  public  edifices, 
etc.,  and  when  authorized  by  a  rrsolution  or  ordinance  of  the  board 
of  aldermen,  to  cause  such  water  meters  also  to  be  placed  in  apart 
ment  houses,  etc.,.  and  that  all  expenses  of  meters,  their  connec- 
tions and  settings,  water  rates  and  other  lawful  charges  for  the 
supply  of  water,  shall  be  a  lien  upon  the  premises  whej*e  such 
water  is  supplied,  as  now  pi-ovidcd  by  law,  and  that  the  moneys 
collected  for  expenses  of  meters,  their  connections  and  setting?, 
shall  be  applied  by  the  commissioner  of  water  supply  to  the  pay- 
ment of  the  expenses  incurred  in  procuring,  connecting  and  setting 
said  meters. 

Under  the  provision  of  the  section  in  question  I  am  of  the 
opinion  that  the  bill  for  the  installation  of  said  meters  is  a  valid 
one  and  should  be  paid  by  the  State  out  of  the  funds  availab]( 
therefor.  (See  Hill  v.  Thompson,  50  N.  Y.  Sup.  Ct.  [J.  &  S.] 
165;  Moflfat  v.  Henderson,  50  N.  Y.  Sup.  Ct.  [J.  &  S.]  211. 
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I  herewith  return  to  you  all  of  the  papers  which  ac<;ompaiiied 
your  inquiry. 

Yours  truly, 

WILLIAM  S.  JACKSOX, 

Attorney-General. 


National  Guard  Slate  of  New  York  —  Military  Code  Section  126. 

Uniforms  and  equipment.     Whether  Adjutant-General  shall  ad- 
vertise in  a  "  State  Paper  "  for  proix>sals  to  furnish. 

STATE  OF  KEW  YORK, 

Attorney-General's  Office, 

Albany,  Fehrmry  29,  1908. 

Xelson  H.  Henry,  Adjutant-General,  Albany,  N.  Y.: 

Dear  Sir. —  Your  favor  of  the  18th  ult.,  inclosing  letters  from 
the  Timesr-Union,  of  Albany,  in  the  matter  of  advertisements  for 
proposals  to  furnish  property  for  the  militia  of  the  State,  and  ask- 
ing my  opinion  as  to  whether  you  are  comix'lled  to  place  such  ad- 
vertisements in  the  paper  that  has  been  designated  a  "  Sftate 
paper,"  or  whether,  under  the  provisions  of  the  Military  Code,  3''ou 
are  authorized  to  advertise  as  may  seem  to  you  to  the  best  interests 
of  the  service,  is  duly  received. 

Section  126  of  the  act  relating  to  military  affairs,  llilitary  Code, 
(Laws  of  1898,  chapter  212,  as  amended  by  Laws  of  1903,  chapter 
74,  and  Laws  1906,  chapter  133),  reads  as  follows: 

"Purchase  of  uniforms  and  equipment.  The  adjutant- 
general  shall  adverti.se  for  bids  in  the  manner  provided  in 
sub-division  6,  section  15  of  this  chapter,  for  the  furnishing 
and  making  of  the  articles  of  uniform,  equipment,  military 
and  naval  supplies,  in  accordance  with  the  regulations  ap- 
proved by  the  governor  and  si)ecifications  adopted  by  the 
state.     *     *     *." 

Subdivision  6  of  section  15,  referred  to  in  the  previous  section, 
provides  that  if  the  purchase  of  property  requires  the  expenditure 
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of  a  sum  exceeding  $500,  you,  as  Adjutant-General,  shall  publicly 
advertise,  not  less  than  ten  times,  for  sealed  proposals  for  furnish- 
ing such  property  and  such  proposals  shall  be  publicly  opened  by 
the  Adjutant-General  at  the  place,  day  and  hour  designated  in  such 
advertisements.  The  Adjutant-General  shall,  if  the  Governor  ap- 
proves, make  contract  with  the  lowest  responsible  bidders  to  fur- 
nish such  property. 

The  statute  is  silent  as  to  what  paper  or  papers  in  which  said 
publications  should  be  made. 

Section  73  of  the  Executive  Law  (Laws  1893,  chapter  248) 
reads: 

"  Publications  at  Albany  of  certain  public  notices.  The 
secretary  of  state,  comptroller  and  treasurer  shall,  on  or  be- 
fore the  first  day  of  January  in  each  year,  designate  a  daily 
newspaper,  published  in  the  city  of  Albany,  to  be  known  as 
the  state  paper,  in  which  shall  bo  published  during  the  follow- 
ing year,  all  appointments  of  special  terms,  circuit  courts, 
courts  of  oyer  and  terminer  and  general  terms  of  the  supreme 
court;  the  rules  and  practice  adopted  from  time  to  time  by  the 
justices  of  the  supreme  court  and  the  judges  of  the  court  of 
appeals;  the  laws  of  the  state;  and  notices  and  advertisements 
required  to  be  published  in  a  newspai>er  by  the  attorney-gen- 
eral, the  superintendent  of  insurance,  the  superintendent  of 
banks,  or  in  actions  against  foreign  corporations." 

This  section  does  not  mention  publications  required  to  be  made 
by  the  Adjutant-General. 

Though  I  am  of  the  opinion  that  all  that  you  are  required  to  do 
is  to  give  such  publicity  to  such  notices  as  you  may  deem  to  the 
best  interests  of  the  State  and  are  not  obliged  to  publish  same  in 
the  State  paper  unless  you  feel  so  disposed,  nevertheless,  I  think 
it  advisable  that  such  notices  should  be  published  in  the  State 
paper. 

Yours  truly, 

WILLIAM  S.  JACKSON", 

Attorney-General. 
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National  Ouard,  State  of  New  York  —  Bids  and  Proposals. 

Authority  of  Adjutant-General  in  second  advertisement  for  bids 
to  furnish  ponchos  to  National  Guard,  the  two  lowest  bids 
being  equal  and  the  same. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  5,  1909. 

Nelson  H.  Henry,  Adjutant-General,  Albany,  N.  Y.: 

Dear  Sir. —  Yours  of  3d  inst.  relative  to  proposals  received 
for  2,000  ponchos  60  by  72  inches  is  duly  received.  In  response 
to  the  proposals  you  received  three  bids  for  that  article,  namely, 
Hodgman  Rubber  Company  at  $2.98  each;  B.  Y.  Pippey  Com- 
pany at  $2.98  each;  The  Manhattan  Supply  Company  at  $3.07 
each. 

In  view  of  the  fact  that  the  two  lowest  bids  are  equal  and  the 
same,  you  request  my  opinion  as  to  the  action  your  office  may 
take  therein. 

Under  the  provisions  of  the  statute  relating  to  the  purchase  of 
military  equipment  and  imiforms  (Laws  of  1898,  chapter  212, 
as  amended  by  Laws  of  1903,  chapter  74,  and  Laws  of  1906, 
chapter  133),  where  the  purchase  of  j)roperty  requires  the  ex- 
penditure of  a  sum  exceeding  $500,  you,  as  Adjutant-General, 
are  obliged,  if  the  Governor  approves,  to  make  contract  with  the 
lowest  responsible  bidder  for  the  furnishing  of  such  property. 

In  determining  which  bid  is  in  reality  the  lowest  responsible  bid 
you  are  at  liberty  to  consider,  not  alone  the  price  named,  but  the 
quality  and  value  of  the  property  named  in  the  proposals,  the 
standing  and  responsibility  of  the  bidders,  their  reputations  for 
skill  and  workmanship,  and  such  other  qualifications  as  you  may 
deem  necessary  to  enable  you  to  form  a  conclusion. 

I  am  of  the  opinion  that  it  is  within  your  discretionary  power 
to  award  such  contract,  with  the  Governor's  approval,  to  the  bidder 
whom  you  decide  to  be  the  lowest  responsible  bidder. 
Yours  truly, 

WILLIAM  S.  JACKISON, 

A  ttomey-  General. 
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National  Ouard  State  of  New  York  —  Bids  and  Proposals. 

Re  bid  of  Hodgman  Rubber  Company  and  B.  Y.  Pippey  Com- 
pany for  ponchos,  equality  of,  right  of  Adjutant-General  to 
divide  contract 

(See  opinion  January  13,  March  5,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  11,  1908. 

Nelson  H.  Henry,  Adjutant-General,  Albany,  N.  Y.: 

Dear  Sir. —  Yours  of  9th  inst.  calling  attention  to  my  opinion 
of  March  5,  1908,  relative  to  proposals  received  for  2,000  ponchos 
60  by  72  inches,  and  that  such  opinion,  with  full  data,  covering 
the  proposals  received,  were  submitted  to  the  Governor,  is  received. 

Your  office,  it  appears,  finds  it  impossible  to  discriminate 
owing  to  the  lowest  bids  and  proposals  received  being  considered 
equal  and  the  same  in  all  respects,  and  therefore  the  discretionary 
power  that  I  held  in  my  opinion  was  vested  in  you  to  award 
such  contract,  with  the  Governor's  approval,  after  the  test  and 
qualifications  in  such  opinion  suggested,  to  the  bidder  whom  you 
decide  to  be  the  lowest  responsible  bidder,  cannot  be  exercised. 

Pursuant  to  the  Governor's  direction  you  resubmit  to  me  the 
following  question : 

"  Whether,  under  the  circumstances,  in  view  of  the  urgent 
need  of  securing  the  ponchos  in  question  for  the  organized 
militia  of  this  State,  it  will  be  proper  (provided  the  Hodg- 
man Rubber  Co.  and  the  B.  Y.  Pippey  Co.  mutually  agree) 
that  that  contract  may  be  awarded  to  both  to  supply  an 
equal  amount  —  1,000  ponchos  each  —  upon  the  terms  sub- 
mitted." 

Answering  such  inquiry  I  beg  to  state  that  in  my  opinion  it 
will,  imder  the  circumstances,  be  perfectly  proper,  and  that  you 
have  the  right  to  divide  the  contract  in  question  (provided  such 
two  lowest  bidders  mutually  agree  thereto)  into  two  equal  parts, 
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viz.:  the  Hodgman  Rubber  Co.  and  the  B.  Y.  Pippey  Co.  each 
to  supply  1,000  ponchos  upon  the  terms  submitted. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttorney-General. 


National  Giuird,  State  of  New  York  —  Bids  and  Proposals. 

Agreement  for  delivery  of  ice  to  Third  Brigade  at  Felt  Mills, 
N.  Y.,  for  use  of  troops. 

(Contract  with  E.  S.  Turner,  Felt  Mills.) 

STATE  OF  NEW  YORK, 

Attobxey-Geneeal's  Office, 
Albany,  N.  Y.,  April  27,  1908. 

Nelson  H.  Henby,  Adjutant-General,  Albany,  N.  Y.: 

Dear  Sir. —  Ycurs  of  the  11th  ult.,  submitting  agreement  lijade 
between  Major  James  H.  Manning,  Commissary  of  Subsistence, 
Third  Brigade,  National  Guard,  and  E.  S.  Turner  of  Felt  Mills, 
N.  Y.,  covering  matter  of  ice  for  the  use  of  troops  in  camp  near 
Felt  Mills,  N.  Y.,  is  received. 

From  the  papers  submitted,  it  appears  that  E.  S.  Turner,  in  a 
written  communication  addressed  to  James  H.  Manning  and  bear- 
ing date  August  23,  1907,  proposed  to  furnish  ice  to  be  delivered 
to  the  various  brigades  for  $9.00  per  ton,  ice  to  be  weighed  when 
loaded  on  wagons.  On  August  27,  1907,  a  contract  was  made  and 
entered  into  between  the  said  James  H.  Manning,  Commissary  of 
Subsistence,  Third  Brigade,  N.  G.  N.  Y.,  and  Mr.  Turner.  The 
latter,  bv  the  terms  of  said  contract,  covenanted  and  agreed  to  fur- 
nish ice,  particularly  s{>ecified  in  detail  in  a  bid  submitted  by  him 
on  the  23d  day  of  Auscust,  1907,  and  which  bid  was  accepted  and 
made  a  part  of  said  contract,  for  the  sum  set  forth  in  said  bid. 
The  ice  was  to  1x3  delivered  by  the  said  E.  S.  Turner  at  Felt  Mills. 
Jefferson  county,  N.  Y.,  f.  o.  b.,  from  the  31st  day  of  August, 
1907,  to  the  8th  day  of  September,  1907,  both  inclusive,  in  such 
quantities  as  might  be  desired  and  directed  by  the  said  Commissary 
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of  Subsistence.  A  bill  is  now  presented  by  Mr.  Turner  for  the 
delivery  of  24,675  pounds  of  ice  at  such  camp  at  the  rate  of  $f^.00 
per  ton,  and  amounting  to  $111.03,  with  an  additional  claim  '>f 
$55.52  for  an  allowance  of  fifty  per  cent,  for  shrinkage  and  wasu 
of  ice  between  ice-house  and  subdivision  of  camp.  The  claim  is 
made  by  Mr.  Turner  that  the  weight  given  represents  actual  de- 
livery to  the  troops  at  camp,  possibly  one  mile  distant  from  rail- 
road station  where  wagons  were  loaded,  and  therefore  the  allow- 
ance of  fifty  per  cent,  for  shrinkage  he  feels  should  be  allowed.     ' 

According  to  the  bid  proposed,  and  which  bid  is  a  part  of  the 
contract  herein,  such  ice  was  to  be  delivered  to  the  various  brigades 
and  to  be  weighed  when  loaded  on  wagons.  Such  wagons,  you 
state,  were  loaded  at  railroad  station.  According  to  the  terms  and 
provisions  of  such  contract  Mr.  Turner  is,  in  my  opinion,  only 
entitled  to  payment  for  the  ice  delivered  as  weighed  at  such  rail- 
road station. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-Oeneral. 


State  Constitution,  Article  X  —  Section  1.  • 

Sheriff,  Orange  county,  may  be  relieved  from  duty  as  Captain  in 
the  National  Guard. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  11,  1908. 

Xelsoi?  H.  Henry,  Adjutant-Oeneral,  Albany,  N.  Y.: 

Dear  Sir. —  The  communication  of  C.  H.  Hitchcock,  Colonel 
First  Infantry,  N.  G.  N.  Y.,  dated  May  13,  1908,  stating  that 
Captain  Abraham  Lincoln  Decker,  commanding  Company  I 
(Twenty-fourth  Separate  Company)  has  been  elected  sheriff  of 
Orange  county,  has  duly  qualified  and  accepted  the  office,  and  that 
section  1  of  article  X  of  the  Constitution  forbids  the  sheriff  to  hold 
any  other  office  and  that  the  duties  of  sheriff  appear  to  seriously 
interfere  with  his  duties  as  an  officer  of  the  National  Guard,  and 
requesting  an  order  that  Captain  Decker  be  deemed  to  have  re- 
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signed  and  relieving  him  from  duty  as  captain,  which  communi- 
cation, by  direction  of  the  Honorable  the  Governor  of  the  State  of 
New  York,  was  referred  to  the  Attorney-General  for  opinion  as  to 
whether  the  request  of  the  commanding  officer  legally  can  be  com- 
plied with,  is  received.  The  Constitution  of  the  State  in  article  X, 
section  1,  provides  that  "  Sheriffs  shall  hold  no  other  office,"  and 
in  article  II,  section  5,  authorizes  the  choosing  of  commissioned 
and  noncommissioned  officers  for  the  State  militia. 

A  captain  is  a  commissioned  officer  (Military  Code,  section  56), 
is  paid  for  the  performance  of  duties  from  the  public  funds  (Mili- 
tary Code,  sections  151  and  155),  and  must  take  an  oath  of  office 
(id.,  section  59).  The  Military  Law  just  enacted  makes  no 
material  change  with  reference  to  these  subjects  (see  sections  70, 
71,  210  and  211).  In  my  opinion  a  captaincy  is  an  office  which 
the  sheriff  is  precluded  from  holding  (People  v.  Drake,  43  App. 
Div.,  325,  affd.  161  N.  Y.,  642),  and  by  accepting  and  qualifying 
for  the  office  of  sheriff,  the  office  of  captain  became  immediately 
vacant.  The  courts  have  decided  in  many  cases  that  where  the 
holding  of  two  offices  by  the  same  person  is  inconsistent  or  is  pro- 
hibited, the  acceptance  of  the  last  forfeits  the  first.  (People  ex  rel. 
Kussell  V.  Commissioners,  76  Ilun,  146,  150:  People  v.  Dillon,  38 
App.  Div.,  539 ;  People  v.  Carrique,  2  Hill,  93).      ' 

In  the  matter  of  Gilroy  (11  App.  Div.,  65)  it  was  decided  that 
the  office  of  Commissioner  of  Appraisal  became  vacant  when  Jus- 
tice Keogh  took  the  offi<ce  of  Justice  of  the  Supreme  Court.  In 
People  V.  Drake  (43  App.  Div.,  325)  it  was  held  that  a  lieutenant- 
colonelcy  is  a  public  office,  and  acceptance  of  it  ipso  facto  vacates 
the  office  of  water  commissioner  of  Buffalo.  Accepting  the  office 
of  Member  of  Congress  vacates  the  office  of  alderman  (People  v. 
Common  Council,  77  N.  Y.,  503)  ;  accepting  the  office  of  sheriff 
vacates  the  office  of  commissioner  of  highways  (People  v.  Nostrand, 
46  N.  Y.,  381)  ;  and  accepting  the  office  of  member  of  Assembly 
vacates  the  office  of  sheriff  (Paddock  v.  Cameron,  8  Cowen,  212). 

If  the  offices  were  "  conferred  at  different  times  the  acceptance 
of  the  one  last  made  forfeits  the  first  "  (76  Hun,  146,  150).  The 
duties  of  the  two  offices  seem  conflicting  and  inconsistent  to  be  per- 
formed by  one  person.  The  sheriff's  duties  are  principally  in  his 
own  county.  A  member  of  the  active  militia  must  attend  parades 
and  drills  at  any  time  when  required  and  go  to  any  part  of  the 
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State  when  ordered  in  case  of  riot,  invasion  or  insurrection 
(Military  Law,  sections  8,  13,  111,  113,  IIG),  while  acting  as 
a  military  officer  he  would  be  exempt  from  liability,  civil  or  crimi- 
nal, for  any  act  or  failure  to  perform  the  duties  required  of  the 
sheriff.  The  sheriff  may  call  upon  the  commanding  officer  of  the 
Xational  Guard  for  aid  and  "'  when  an  armed  force  is  called  out 
for  the  purpose  of  suppressing  an  unlawful  or  riotous  assembly  it 
must  obey  the  orders  in  relation  thereto  of  the  civil  officer  calling 
it  out,  and  render  the  required  aid  "  (Military  Law,  section  115). 
As  captain  he  would  be  inferior  to  the  colonel ;  as  sheriff  he  would 
be  superior  to  the  colonel.  As  sheriff  he  must  confine  military 
prisoners  (Alilitary  Law,  section  150).  The  sheriff"  might  re- 
fuse to  obey  the  order  of  his  inferior  superior  and  for  such  dis- 
obedience be  required  to  confine  himself  as  captain  in  the  county 
jail,  thus  getting  into  difficulties  similar  to  those  encountered  by 
Pooh  Bah  in  the  celebrated  opera,  Mikado. 

In  my  opinion  the  request  of  Colonel  Hitchcock  legally  can  be 
complied  with.      i 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


OPINIONS  RENDERED  THE  STATE  ARCHITECT. 


State  Prisons — Contracts. 

Authority  of  the  State  Architect  over  moneys  expended  in  payment 
on  contract  for  the  erection  of  new  prison  at  Sing  Sing. 
See  letter  to  Comptroller,  October  9,  1908. 

STATE  OF  NEW  YOEK, 

Attorney-Genkrat/s  Office, 

Albany,  Odoher2,  1908. 

To  the  Honorable,  the  State  Architect: 

Dear  Sir. —  Your  letter  of  the  28th  ultimo,  is  received,  asking 
the  advice  of  this  office  as  to  your  powers  and  duties  in  connection 
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with  the  expenditure  of  money  for  the  erection  of  the  new  prison 
to  take  the  plaee  of  the  present  so-called  Sing  Sing  prison. 

The  general  powers  of  the  State  Architect  in  this  respect  are 
prescribed  by  section  8  of  the  Public  Buildings  Law,  as  amended 
by  chapter  434  of  the  Laws  of  1906.  So  much  of  this  section  as 
relates  to  this  subject  is  as  follows: 

*'  The  State  Architect  shall  prepare  the  drawings  and 
specifications  and  supervise  and  control  as  architect  the  con- 
struction of  all  new  buildings  erected  at  the  expense  of  the 
State.  *  *  *  lie  shall  prepare  regular  and  standard  fomis 
of  contracts  to  be  approved  by  the  Attorney-General,  which 
shall  be  used  in  all  work  let  by  contract  and  no  payment  shall 
be  made  on  any  such  contract  excerpt  upon  his  written  certifi- 
cate after  audit  by  the  Comptroller." 

The  erection  of  the  new  prison  building  is  authorized  by  chap- 
ter 670  of  the  Laws  of  11)06.  Section  3  of  that  statute  as  amended 
by  chapter  521  of  the  Laws  of  1907  provides  that  the  Commission 
on  Xew  Prisons  shall  select  and  purchase  a  suitable  site  for  such 
new  State  prison  and  then  provides: 

^'  It  shall  be  the  duty  of  said  commission  to  prepare  the 
grounds  so  purchased  for  use  as  a  site  for  a  state  prison  plant, 
*  *  *  to  determine  what  buildings  are  necessary  to  be 
erected  thereon  in  order  to  prepare  the  same  for  use  as  a  state 
prison  and  to  act  as  a  board  of  managers  in  the  erection  of 
such  buildings  and  in  the  expenditure  of  all  moneys  herein 
or  hereafter  appropriated  for  the  purchase  and  improvement 
of  such  site." 

Section  8  of  this  statute,  as  amended  by  chapter  208  of  the  Laws 
of  1908  appropriates  the  sum  of  $125,000. 

"  for  the  purpose  of  carrying  into  effect  the  provisions  of 
said  act  as  hereby  amended  and  commencing  the  work  of  con- 
structing such  new  prison,  including  the  erection  of  temporary 
barracks,  barns,  shops  and  a  stockade,  necessary  grading  and 
excavating,  the  purchase  of  material  for  all  such  work,  the 
guarding,  maintenance  and  instruction  of  prisoners  employed 
thereon,  the  purchase  of  a  boat,  necessary  tools,  implements 
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and  supplies,  the  superintendence  of  such  work,  the  construc- 
tion and  equipment  of  a  short  branch  railroad  or  spur  from 
the  West  Shore  Railroad  on  the  site,  to  the  prison  yard ;  and 
the  preparation  of  plans,  specifications  and  estimates." 

Section  10  of  that  statute,  as  amended  by  chapter  21-i  of  the 
Laws  of  1908  provides  for  the  selection  by  a  board  consisting  of 
said  Commission,  the  State  Architect  and  an  experienced  physi- 
cian of  the  prison,  of  plans  and  specifications  for  the  buildings  to 
be  erected  on  the  sites  selected  and  then  provides: 

"  Such  buildings  shall  be  erected  in  substantial  compliance 
with  the  plans  so  selected  by  such  board  as  its  first  choice 
as  the  .said  plans  shall  be  or  may  be  modified  by  the  said  com- 
mission with  the  approval  of  the  state  architect,  and  said  com- 
mission may  employ  the  architect  or  architects  submitting 
such  plans  to  revise  the  details  thereof,  to  supen-ise  the  erec- 
tion of  such  buildings  in  accordance  therewith,  or  as  modified 
as  aforesaid,  and  to  perform  such  other  duties  in  connection 
with  the  erection  of  such  buildings  as  the  said  commission 
shall  determine.  All  contracts  in  ccmnection  therewith  and 
all  estimates  for  the  payment  of  money  shall  be  authorized  by 
the  said  commission  and  approved  by  the  state  architect  prior 
to  their  audit  by  the  comptroller.'' 

In  my  opinion,  the  State  Architect,  under  the  provisions  of  the 
statutes  above  quoted,  is  only  required  to  approve  estimates  for 
the  payment  of  moneys  upon  contracts  let  for  the  construction  of 
the  buildings  to  be  erected  in  connecticm  with  this  new  State 
prison.  The  last  clause  of  section  10,  above  quoted,  relates  to  the 
preceding  sentence,  which  provides  for  the  erection  of  the  build- 
ings and  the  employment  of  an  architect  to  supervise  the  same. 
Honeys  to  be  spent  for  other  purposes  than  for  the  payment  upon 
contract  for  the  erection  of  buildings  is  under  the  control  of  the 
Commission  on  Xew  Prisons  as  a  board  of  managers  and  are  to  be 
paid  out  upon  the  order  of  such  board  after  audit  by  the 
Comptroller. 

Yours  truly, 

WILLIAil  S.  JACIvSOX, 

Attorney-General. 
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Trustees  of  Public  Buildings  —  Contracts. 
Erection  of  Xew  York  State  Education  Building.  Whether  change 
in  contract  regarding  method  of  water-proofing  may  be  made 
without  consent  of  contractor's  sureties. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

AlbxVny,  November  11,  1908. 
F.  B.  Ware,  Esq.,  State  Architect,  Albany,  N.  Y.: 

Dear  Sir. —  Yours  of  the  Gth  inst.,  relative  to  the  contract  dated 
July  10,  1908,  between  the  Trustees  of  Public  Buildings  of  the 
State  of  Xew  York  and  the  R.  T.  Ford  Company,  of  Rochester, 
for  the  construction  and  completion  of  the  Xew  York  State  Edu- 
cation building,  is  duly  received. 

According  to  the  terms  of  the  contract  the  water-proofing  as 
spceified  on  pages  53  and  54-,  sections  60  and  63,  is  to  consist  of 
pitch  and  felt.  The  architects,  ifessrs.  Palmer  and  Hornbostel, 
now  propose  to  change  the  method  of  waterproofing  from  pitch 
and  felt  to  that  of  hydrolithic  cement,  but  seem  to  entertain  the 
opinion  that  if  such  change  was  made  without  the  consent  of  the 
contractors'  sureties  the  latter  would  be  discharged  from  liability 
or  responsibility  on  the  bonds  given  for  the  faithful  performance 
of  such  contract. 

One  of  the  provisions  contained  in  the  bond  signed  bj-  such 
surety  reads  as  follows: 

"  and  the  said  snn^ty  for  value  received  hereby  stipulates 
and  agre(^s  that  no  change,  extension,  alteration  or  addition 
to  the  t(M'nis  of  this  contract  or  specification  accompanying  the 
same,  shall  in  anywise  affect  their  obligation  on  this  bond." 

It  is  now  well  settled  that  any  material  alteration  in  or  deviation 
from  the  tenns  of  a  contract  for  whose  jx  rformance  the  surety  is 
bound  will,  if  made  without  his  consent,  release  him  from  his 
obligation  (Livingston  v.  ]\roore,  IT)  App.  Div.  15).  But  if  such 
alteration  be  made  with  the  consent  of  such  surety,  or  if  it. is  ex- 
pressly provided  for  in  the  contract,  or  appears  to  have  been  within 
the  contemplation  of  the  parties  Avhen  the  contract  was  made  and 
th(Mvfore  implied  therein,  or  if  the  change  is  colorable  rather  than 
real,  or  if  it  be  immaterial  and  cannot  affect  the  surety  adversely, 
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the  surety  is  not  discharged.  Probably  in  no  other  class  of  con- 
tracts have  alterations  in  or  deviations  from  the  terms  of  the 
agreement  been  so  often  made  as  in  building  contracts.  The  gen- 
eral rule  applies  to  building  contracts  as  well,  that  such  alterations 
or  deviations  discharge  the  surety  unless  the  change  is  provided 
for  in  the  contract  or  is  so  slight  as  to  have  no  material  effect  upon 
the  liability  of  the  surety. 

The  bond  given  by  the  contractors  for  the  performance  of  the 
work  herein  provides  that  no  change,  extension,  alteration  or  addi- 
tion to  the  terms  of  such  contract  or  specification  shall  in  anywise 
affect  the  surety's  obligation  upon  their  bond. 

As  I  construe  the  provisions  of  such  bond,  the  change  contem- 
plated in  the  method  of  waterproofing  consisting  of  pitch  and  felt 
to  hydrolithic  cement  can,  in  my  opinion,  be  made  without  getting 
the  consent  of  the  surety  on  the  bond  given  by  R.  T.  Ford  Com- 
pany, the  contractors  for  such  work  (Smith  v.  Mollson,  148  N.  Y. 
250). 

However,  as  the  contract  is  one  of  large  magnitude  and  the  bond 
given  for  its  performance  being  for  a  large  amount,  I  see  no 
objection  to  getting  the  consent  of  such  surety  to  the  change  pro- 
posed, as  all  possible  element  of  doubt  thereby  would  be  removed. 
Yours  truly, 

WILLIAM  S.  JACKSON, 
Attorney-Oeneral. 

OPINIONS    RENDERED    THE    STATE    BOARD    OF 
ARMORY  COMMISSIONERS. 


State  Armoines  —  Bids  and  Proposals. 

Erection  retaining  wall  and  grading  Rochester  Armory  lot.  Ac- 
ceptance of  lowest  bid  by  the  Adjutant-General,  when  same 
was  delayed  in  registered  mail. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  March  11,  1908. 

Major  Frank  A.  McXeeley,  Secretary,  State  Board  of  Armory 
Commissioners,  Capitol,  Albany,  N.  Y.: 

Dear  Sir. —  Yours  of  the  7th  inst.,  inclosing  copy  of  advertise- 
ment (notice  to  contractors)  for  proposals  for  erecting  a  retaining 
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wall  and  grading  on  the  Rochester  Armory  lot,  is  received.  In 
response  to  such  notice  a  number  of  bids  were  received,  opened  and 
read  publicly  on  March  3,  1908,  at  12  o'clock  noon,  that  being 
the  date  and  hour  named  in  such  notice. 

There  was  also  a  bid  received  by  you  on  March  3,  1908,  at  2:15 
p.  m.,  from  a  firm  named.  Whitmore,  Rauber  &  Vicinus,  which 
bid  you  state  was  the  lowest  of  all  bids  received.  It  appears  from 
the  inquiries  you  made  that  such  bid  was  mailed  in  a  registered 
letter  and  received  at  the  main  post-office  at  Albany  sometime 
before  10  o'clock  on  the  morning  of  March  3,  19Q8,  leaving  that 
ofiice  at  10  o'clock  a.  m.,  and  delivered  at  the  branch  postoffice 
in  the  capitol  at  10:15  a.  m.,  but  it  appears  such  letter  was  not 
in  the  mail  box  of  your  office  at  the  time  your  mail  was  taken  from 
such  box  by  your  office  messenger. 

The  time  such  mail  was  taken  by  your  messenger  is  not  stat.ed, 
but  I  assume  it  was  before  noon  time,  or  at  least  nearly  enough  to 
get  the  registered  letter  containing  such  bid  before  your  Board 
in  time  to  have  it  opened  and  read  when  the  other  bids  were  opened 
and  read.  Proceeding  on  such  assumption  and  on  the  facts 
stated  in  your  communication  I  believe,  and  I  so  advise,  that  you 
have  the  right  and  authority  to  consider  and  act  upon  such  bid  of 
AVhitmore,  Rauber  &  Vicinus  in  the  same  manner  and  with  the 
same  effect  as  if  it  was  received,  opened  and  read  by  you  at  noon 
time  on  the  date  aforesaid,  and  if  such  firm  is  the  lowest 
responsible  bidder  for  such  work  to  award  them  the  contract  ac- 
cordingly. To  hold  otherwise,  would,  under  tlie  circumstances, 
work  a  great  injustice  to  said  firm,  who  it  appears  act^  with 
celerity  in  mailing  their  bid,  by  holding  them  responsible  for  the 
apparent  neglect  and  carelessness  of  someone  whose  duty  it  was 
to  see  that  such  registered  letter  was  either  promptly  delivered  or 
at  least  promptly  deposited  in  its  proper  receptacle. 
Yours  truly, 

WILLIAM  S.  JACKSON', 

A  ttomey-GeneraL 
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State  Armories  —  Sixty-fifth  Regiment  Armory,  Buffalo. 

Alleged  infringement  on  patent  of  American  Seating  Company,  in 
hinges  of  opera  chairs  installed  by  contractor. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  3,  1908. 

Hon.  F.  A.  McNeeley,  Secretary  State  Board  of  Armory  Com- 
m^issioners: 

Dear  Sir. —  Your  communication  of  August  31,  1908,  stating 
that  the  American  Seating  Company  claims  that  the  seats  fur- 
nished by  the  county  of  Erie  to  the  Sixty-fifth  Regiment  armory 
at  Buffalo,  X.  'Y.,  are  an  infringement  on  its^  patents  and  that 
unless  a  settlement  is  made,  it  will  commence  action  for  damages 
and  an  injunction,  and  asking  my  advice  and  opinion  as  to  what 
action  should  be  taken,  is  received. 

I  assume  that  these  seats  were  furnished  under  the  law  as  it 
exist-cd  prior  to  the  new  Military  Law,  enacted  last  winter. 

Section  131  of  the  Military  -Code  provided: 

*'  The  supervisors  of  the  County  *  *  *  shall  *  *  *  erect 
within  the  County  for  the  use  of  such  signal  corps,  troop,  bat- 
tery or  company,  a  suitable  convenient  armory." 

Section  133  provided: 

"  The  expenses  of  erecting,  altering,  repairing,  enlarging 
nr  renting  armories,  purchasing  lands  for  the  location  of  ar- 
mories and  for  providing  camp  stools  and  chairs  of  a  sufficient 
numbcT  *  *  *  uniforms,  equipments  and  furniture  used  and 
kept  by  said  organization  in  such  armory  shall  be  a  portion 
of  the  county  charge  of  each  county  within  the  bounds  of 
which  is  located  any  arsenal  or  armory  occupied  by  the  Na- 
tional Guard." 

The  Military  Law,  chapter  231,  Laws  of  1908,  contains  practic- 
ally the  same  provisions  as  to  local  armories   (See  sections  180, 
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181,  182.).  The  Armory  Commission  has  a  supervisory  power 
only  over  repairs,  contracts  and  expenditures  (Id.,  §.§  20,  180,  181, 
182.).  In  my  judgment,  the  Commission  is  correct  in  its  opinion 
that  this  matter  of  infringement  is  between  the  board  of  super- 
visors of  Erie  county,  the  owner  of  the  patent  and  the  contractor 
from  whom  the  chairs  were  purchased. 

It  is  diflScult  to  see  what  the  Armory  Commission  can  be  en- 
joined from  doing  by  the  threatened  injunction  unless  the  mem- 
bers be  restrained  from  sitting  down. 

My  advice  is  that  the  attention  of  the  board  of  supervisors  of 
Erie  county  be  directed  to  the  matter  and  that  no  further  action  be 
taken  at  this  time. 

Yours  truly, 

WILLIAM  S.  JACESON,. 

Attomey-OeneraL 


State  Armories  —  Sixty -fifth  Regiment,  Buffalo. 

Authority  of  Armory  Commission  and  Commanding  Officer  Sixty- 
fifth  Regiment,  to  make  requisition  on  Erie  County  Treas- 
urer for  payment  of  George  J.  Metzger  for  services  as 
architect,  etc. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  Octoher  1, 1908. 

To  the  Honorable  J  The  Armory  Commission,  Albany,  N.  Y.: 

Gentlemen. —  Complying  with  your  request  for  an  opinion  on 
the  following  questions: 

First.  Has  the  Armory  Commission  legal  authority  to  make 
requisitions  on  the  treasurer  of  Erie  county  for  the  payment  of 
certain  vouchers  of  George  J.  Metzger  for  services  as  architect 
in  connection  with  the  erection  of  the  armory  for  the  Sixty-fifth 
Regiment  at  Buffalo,  pursuant  to  the  provisions  of  chapters  256 
of  the  Laws  of  1000,  and  893  of  the  Laws  of  1904  (Inelosnre  A). 

Second.  As  to  the  authority  of  Colonel  Samuel  M.  Welch,  com- 
manding officer,  Sixty-fifth  Regiment,  with  reference  to  approval 
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of  requisitions  upon  the  county  treasurer  for  certain  other  services 
performed  by  said  Metzger  as  such  architect. 

The  facts  as  disclosed  by  your  letter  and  inclosures,  I  under- 
stand to  be  as  follows : 

March  20,  1901,  the  Armory  Commission  entered  into  a  con- 
tract with  George  J.  Metzger  by  which  he  was  appointed  architect 
for  the  armory  of  the  Sixty-fifth  Regiment  (Inclosure  B)  ;  that 
on  the  27th  day  of  May,  1903,  Mr.  Metzger  entered  into  a  con- 
tract with  the  board  of  supervisors  of  Erie  county  for  services  as 
architect  in  connection  with  the  work  in  and  upon  said  armory 
for  which  the  county  of  Erie  was  to  pay  (Inclosure  C)  ;  that  Mr. 
Metzger  never  received  any  orders  from  the  board  of  supervisors 
to  do  any  work,  and  the  Armory  Commission  has  no  notice  that 
he  performed  any  work,  under  said  contract;  that  the  services 
charged  for  in  Inclosure  A  includes  the  last  two  items  in  the 
schedule  dated  [May  14,  1908,  and  attached  to  Inclosure  A,  being 
(a)  for  preparing  plans  and  specifications  for  excavating,  filling, 
grading,  retaining  walls  etc. ;  (b)  for  preparing  plans  and  speci- 
fications for  ventilation  appliances;  that  the  plan^  and  specifica- 
tions (a)  were  prepared  by  Mr.  Metzger  by  direction  of,  and  were 
approved  by  the  Armory  Commission,  after  which  they  were 
transmitted  to  the  Board  of  Supervisors  to  let  contracts,  in  accord- 
ance with  an  agreement  made  between  the  Armory  Commission 
and  the  board  of  supervisors,  May  23,  1902;  that  the  board  of 
supervisors  refused  to  take  action  upon  these  plans  and  specifi- 
cations, and  on  October  22,  1906,  the  commission  informed  the 
board  that  it  had  decided  to  suspend  action  upon  said  plans  and 
specifications  until  a  communication  on  the  subject  was  received 
from  the  board  (Inclosure  D)  ;  that  the  Armory  Commission 
afterwards  requested  the  board  of  supervisors  to  return  such  plans 
and  specifications ;  that  the  board  refused  and  still  retains  posses- 
sion of  them. 

That  the  plans  and  specifications  (b)  were  prepared  by  Mr. 
Metzger  by  direction  of,  and  were  by  him  presented  to,  the 
Armory  Commission;  that  the  commission,  without  approving 
said  plans  and  specifications,  transmitted  them  to  the  board  of 
supervisors  (Inclosure  E).  Tlie  board  of  supervisors  took  no 
action  on  these  plans  and  specifications.     The  Armory  Commis- 
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sion  afterward  requested  the  board  to  return  the  plans  and  speci- 
fications ;  the  board  declined,  and  still  retains  possession  of  them. 
That  the  work  done  by  Mr.  Metzger  under  items  (a)  and  (b) 
comprised  the  preparation  of  general  drawings  and  specifications ; 
that  no  contracts  were  let  by  the  Armory  Commission  and  no 
work  was  done  under  said  plans  and  specifications  by  order  of  the 
Armory  Commission ;  that  Mr.  Metzger  has  been  paid  in  full  for 
his  services  as  architect  on  the  contracts  represented  by  the  first 
seventeen  items  in  the  schedule  attached  to  Inclosure  A ;  that  such 
payments  have  been  made  by  the  treasurer  of  the  county  of  Erie 
upon  requisition  of  the  Armory  Commission. 

That  in  1906,  the  Armory  Commission  notified  the  board  of 
supervisors  that  the  responsibility  for  requisitions  for  furnishing 
the  necessary  camp  stools,  chairs,  furniture,  kitchen  accessories 
and  appliances,  lockers,  gun  racks,  desks,  cases  and  shelving,  and 
necessary  construction  and  fitting  therefor  was  committed  to  the 
commanding  officer  of  the  Sixty-fifth  Regiment,  and  that  the 
Armory  Commission  had  nothing  to  do  with  these  items.  That 
pursuant  to  direction  of  Colonel  Welch,  commanding  officer  of 
the  Sixty-fifth  Reoiinent,  Mr.  Metzger,  under  the  contract  made 
by  him  with  the  Armory  Commission  (Inclosure  B),  prepared 
plans  and  specifications  for  lockers,  gun  racks,  etc.,  which  were 
accepted  by  the  board  of  supervisors,  contracts  let,  lockers,  etc., 
made  and  installed,  and  payment  for  Mr.  Metzger's  services  on 
this  contract  was  made  by  the  county  treasurer  of  Erie  county 
upon  requisition  of  Colonel  Welch,  as  such  commanding  officer. 
That  Mr.  ^letzger  also  prepared,  pursuant  to  the  direction  of 
the  commanding  officer  of  the  Sixty-fifth  Regiment  and  under 
his  contract  with  the  Armory  Commission,  prior  to  the  passage 
of  chapter  396  of  the  Laws  of  1907,  plans  and  specifications  for 
the  remaining  work  at  the  armory  for  which  payment  was  to  be 
made  upon  the  requisition  of  the  commanding  officer  of  the  Sixty- 
fifth  Regiment,  for  which  plans  and  specifications  were  required. 
That  these  plans  and  specifications  were  approved  by  the  com- 
manding officer  of  the  Sixty-fifth  Regiment,  but  were  not  sub- 
mitted to  the  board  of  supervisors  because  of  the  passage  of 
chapter  396  of  the  Laws  of  1907. 

The  armory  of  the  Sixty-fifth  Regiment  was  erected  imder  the 
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provisions  of  chapter  256,  Laws  of  1900  (section  2  amended  by 
chapter  393,  Laws  of  1904,  again  amended  by  chapter  396,  Laws 
of  1907),  and  chapter  277,  Laws  of  1900.  Nothing  contained 
in  chapter  277  affects  the  questions  presented. 

Your  honorable  body  was  advised,  by  opinion  of  the  Attorney- 
General,  January  4,  1901,  that  you  were  authorized  to  procure 
the  services  of  an  architect  other  than  the  State  Architect  to 
prepare  plans  and  specifications  for  the  armory  of  the  Sixty-fifth 
Regiment.  In  an  opinion  written  at  the  request  of  the  attorney 
for  the  board  of  supervisors  of  Erie  county,  December  6,  1906, 
the  Attorney-General  advised  that  the  Armory  Commission  had 
authority  to  enter  into  the  contract  with  Mr.  Metzger  and  to  pay 
him  such  a  sum  of  money  as  it,  the  commission,  thought  him 
entitled  to,  and  that  such  contract  of  employment  related  to  the 
construction  of  all  portions  of  the  building,  irrespective  of  whether 
such  items  were  to  be  paid  for  by  the  State  or  county ;  that  a  fair 
interpretation  of  the  statute  would  require  that  the  architect's 
compensation  for  supervising  that  portion  of  the  building  which 
was  to  be  paid  for  by  the  State  should  be  paid  from  the  funds 
in  the  State  treasury,  and  that  his  compensation  for  supervising 
that  portion  of  the  building  which  is  to  be  paid  for  by  the  county 
of  Erie  should  be  paid  from  the  funds  in  the  county  treasurer's 
office. 

The  Attorney-General  further  advised  that  the  board  of  super- 
visors of  Erie  county  had  the  right  to  enter  into  the  contract 
(Inclosure  C),  but  that  the  only  force  or  effect  that  could  be 
given  to  this  contract  is  to  limit  the  amount  of  money  which  Mr. 
Metzger  is  entitled  to  have  certified  by  the  Armory  Commission 
to  be  paid  by  the  county  treasurer.  I  concur  in  and  reaffirm 
these  opinions. 

Chapter  256,  Laws  of  1900,  provides,  section  2: 

"  The  Board  of  Supervisors  of  Erie  County,  whenever 
notified  by  its  chairman  or  whenever  written  notice  shall  be 
served  upon  its  chairman  by  the  armory  commission,  that 
such  land  has  been  contracted  for  or  purchased,  or  the  title 
has  been  acquired  as  above  directed,  is  hereby  authorized 
and  directed  to  cause  to  be  executed  by  its  chairman  and 
the  treasurer  of  said  county,  in  behalf  of  and  in  the  name 


Digiti 


ized  by  Google 


310  Repoet  of  the  Attorney-General. 

of  the  County  of  Erie,  interest  bearing  bonds  in  the  amount 
or  aggregating  the  amount,  required  to  pay  the  purchase  price 
or  cost  of  said  land,  together  with  such  sums  as  are  necessary 
for  the  cost  of  acquiring  said  title,  and  for  grading,  exca- 
vating and  draining,  paving,  fencing,  making  sewer  and 
water  connections  and  laying  sidewalks  about  said  land " 
*****  The  proceeds  of  the  sale  of  said  bonds  shall  be 
retained  by  said  county  treasurer  and  shall  by  him  be  paid 
out  for  the  purchase  price  or  cost  of  said  land,  the  cost  of 
acquiring  said  title,  and  for  grading,  filing,  excavating, 
draining,  paving,  fencing,  making  sewer  connections  and 
laying  sidewalks  about  said  land,  upon  the  written  requisi- 
tions of  the  Armory  Commission." 

§  3.  ^'  Whenever  the  land  above  mentioned  shall  be  pur- 
chased or  the  title  thereto  shall  have  been  acquired  in  the 
manner  aforesaid,  it  shall  be  the  duty  of  said  commission, 
forthwith  to  proceed  to  obtain  by  competition  or  otherwise, 
plans  and  specifications  for  the  construction  of  a  suitable 
armory  and  drill  hall  and  store  house,  including  suitable 
apparatus  for  heating  same,  with  rifle  range  and  kitchen  and 
the  necessary  fixtures  for  the  same  "     *     *     *. 

§  4.  "  Said  armory,  drill  hall  and  store  house,  including 
suitable  apparatus  for  heating  the  same,  including  rifle  range 
and  kitchen  and  the  necessary  fixtures  for  the  same  shall  be 
erected  under  and  pursuant  to  a  contract  or  contracts  to  be 
let  by  said  commission"     *     *     *^ 

Section  2  of  chapter  256  was  amended  by  chapter  393,  Laws 
of  1904.  The  amendments  affected  only  the  portion  of  section  2 
above  quoted,  and  are  as  follows: 

g  2.  *  *  *  "  whenever  it  is  certified  to  said  board 
of  supervisors  by  the  armory  commission  or  the  commanding 
officer  of  the  sixty-fifth  regiment,  national  guard,  that  said 
board  is  required  pursuant  to  the  provisions  of  this  chapter 
or  of  the  military  code,  to  make  expenditures  in,  upon  and 
about  said  armory  and  land  for  the  purposes  specified  in 
this  chapter  and  in  the  military  code  is  hereby  authorized, 
from  time  to  time  as  may  be  required,  to  cause  to  be  executed 
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by  its  chairman  and  the  treasurer  of  said  county  in  behalf 
of  and  in  the  name  of  the  County  of  Erie,  interest  bearing 
bonds  in  the  ampunt  or  aggregating  the  amount  required  to 
pay  the  purchase  price  or  cost  of  acquiring  said  title,  and 
for  grading,  sodding,  seeding  and  planting,  filing,  excavating, 
draining,  paving,  fencing,  gates,  retaining  walls  and  ap- 
proaches, making  sewer  and  water  connections  and  laying 
sidewalks,  tile  and  concrete  in,  upon  and  about  said  armory 
land,  for  providing  the  necessary  camp  stools,  chairs,  furni- 
ture, fixtures  and  furnishings,  kitchen  accessories  and  appli- 
ances, lockers,  gun  racks,  desks,  cases  and  shelving,  elevators, 
bath,  water  and  wash  closets  and  necessary  construction, 
fixtures  and  fittings  therefor,  and  the  necessary  apparatus, 
fixtures  and  means  for  lighting,  ventilating,  heat  regulation 
and  additional  heating  "  *  *  *  «  The  proceeds  of  the 
sale  of  said  bonds  shall  be  retained  by  said  county  treasurer 
and  shall  by  him  be  paid  out  for  the  purchase  price  or  cost 
of  said  land,  the  cost  of  acquiring  said  title  and  for  grading, 
sodding,  seeding  and  planting,  filing,  excavating,  draining, 
paving,  fencing,  gates,  retaining  walls  and  approaches, 
making  sewer  and  water  connections  and  laying  sidewalks, 
tille  and  concrete  in,  upon  and  about  said  armory  and  land, 
and  for  providing  elevators,  bath,  water  and  wash  closets 
and  necessary  construction,  fixtures  and  fittings  therefor,  and 
the  necessary  apparatus,  fixtures  and  means  for  lighting, 
ventilating,  heat  regulations,  and  additional  heating,  upon 
the  vnritten  requisition  of  the  armory  commission;  and  for 
providing  the  necessary  camp  stools,  chairs,  furniture,  fix- 
tures and  furnishings,  kitchen  accessories  and  appliances, 
lockers,  gun  racks,  desks,  cases,  shelving,  and  necessary  con- 
struction and  fittings  therefor,  upon  the  written  requisition 
of  the  commanding  oflScer  sixty-fifth  regiment,  national 
guard." 

Section  2  of  chapter  256  was  again  amended  by  chapter  396, 
Laws  of  1907,  as  follows : 

*     *     *     "  The  proceeds  of  the  sale  of  said  bonds  shall 
be  retained  by  said  county  treasurer  and  shall  by  him  be 
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paid  out  for  the  purchase  price  or  cost  of  said  land,  the 
cost  of  acquiring  said  title  and  for  grading,  sodding,  seeding, 
and  planting,  filling,  excavating,  draining,  paving,  fencing, 
gates,  retaining  walls  and  approaches,  making  sewer  and 
water  connections  and  laying  sidewalks,  tile  and  concrete  in, 
upon  and  about  said  armory  and  land,  and  for  providing  ele- 
vators, bath,  water  and  wash  closets  and  necessary  construc- 
tion, fixtures,  and  fittings  therefor  and  the  necessary  appa- 
ratus, fixtures  and  means  for  lighting,  ventilating,  heat  regu- 
lations, and  additional  heating,  upon  resolution  duly  adopted 
by  the  board  of  supervisors,  directing  him  so  to  do;  and  for 
providing  the  necessary  camp  stools,  chairs,  furniture  and 
furnishings,  kitchen  accessories  and  appliances,  lockers,  gun 
racks,  desks,  cases  and  shelving,  and  necessary  construction 
and  fittings  therefor  upon  resolution  duly  adopted  by  the 
board  of  supervisors,  directing  him  so  to  do.  The  said  board 
of  supervisors  of  Erie  county  shall,  subject  to  the  approval 
of  the  armory  commission,  employ  an  architect  to  prepare 
plans  for  said  work  and  shall,  subject  to  the  approval  of 
said  armory  commission  enter  into  a  contract  or  contracts 
with  responsible  persons,  firms  or  corporations  for  said  work. 
Provided,  however,  that  nothing  in  this  section  contained 
shall  be  construed  to  affect  the  validity  or  force  of  any  con- 
tract duly  entered  into  by  the  armory  commission  prior  to 
the  first  day  of  February,  nineteen  hundred  and  seven." 

The  portions  of  the  special  statutes  quoted  are  the  only  statutes 
bearing  upon  or  in  any  way  affecting  the  questions  asked.  Prior 
to  the  passage  of  chapter  396,  Laws  of  1907,  the  board  of  super- 
visors of  Erie  county  had  no  authority,  either  under  the  special 
f^latutes  providing  for  the  construction  of  the  armory,  or  the  mili- 
tary code,  to  employ  an  architect,  and  such  board  had  no  authority 
to  audit,  allow  or  pay  claims  of  any  character  created  by  the 
construction  of  the  armory.  Chapter  396  deprived  the  Armory 
Commission  of  authority  to  make  contracts  for  work  for  which 
the  county  of  Erie  was  required  to  pay  and  to  make  requisitions 
on  the  county  treasurer  in  payment  therefor,  and  vested  such  au- 
thority in  the  board  of  supervisors;  it  also  permitted  the  board 
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to  employ,  subject  to  the  approval  of  the  Armory  Commission,  an 
architect,  to  prepare  plans  and  specifications  for  said  work.     It 
is  evident  that  the  Legislature  intended  that  the  amendment  should 
only  apply  to  work  to  be  done  after  its  passage,  and  that  there 
should  be  no  misunderstanding  of  that  intent,  as  the  amendment 
provides  that  it  shall  not  be  constructed  to  aifect  the  validity  or 
force  of  any  contract  duly  entered  into  by  the  Armory  Commis- 
sion prior  to  the  1st  day  of  February,  1907.     The  contract  with 
Mr.  Metzger  (Inclosure  B)  is  clearly  within  this  provision.    Mr. 
Metzger  having  performed  services  pursuant  to  the  terms  of  the 
contract  is  entitled  to  compensation  therefor  as  therein  provided. 
The  services  having  been  performed  in  preparing  plans  and  speci- 
fications for  work  for  which  the  county  of  Erie  was  required  by 
statute  to  pay,  such  compensation  is  properly  payable  by  the 
county  treasurer  upon  the  requisition  of  the  Armory  Commission. 
The  voucher  of  Mr.  Metzger  (Inclosure  A)  is  evidently  prepared 
on  the  basis  of  five  per  centum  of  the  cost  of  the  work  for  which 
these  plans  and  specifications  were  prepared;  Mr.  Metzger  pre- 
pared the  general  plans  and  specifications,  no  contracts  were  let 
by  the  Armory  Commission  or  work  done  under  such  plans  and 
specifications. 

The  t^rms  of  the  contract  (Inclosure  B)   as  to  compensation 
are  as  follows : 

"  For  and  in  consideration  of  the  performance  by  said 
party  of  the  second  part  of  his  duties  as  architect  as  herein- 
before specified,  it  is  hereby  agreed  that  said  party  of  the 
second  part  shall  receive  as  full  compensation  for  perform- 
ance of  such  duties,  a  sum  equal  to  five  per  centum  of  the 
cost  of  the  construction  of  such  armory,  which  compensation 
shall  be  payable  as  follows:  Two  and  one-half  per  centum 
upon  furnishing  general  drawings  and  specifications,  such 
percentage  to  be  computed  and  paid  on  the  gross  sum  and 
amount  of  any  contract  or  contracts  let  by  the  parties  of  the 
first  part  for  work  to  be  done  in  accordance  with  said  general 
drawings  and  specifications ;  the  remaining  two  and  one-half 
per  centum  to  be  paid  from  time  to  time  during  the  progress 
of  said  work  and  to  be  computed  and  allowed  upon  the 
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amounts  paid  by  said  parties  of  the  first  part  for  the  materials 
and  labor  furnished  in  the  construqtion  of  said  building." 

The  amount  upon  which  compensation  is  calculated  for  the  work 
done  under  (a)  viz.,  $95,000,  seems  to  have  been  obtained  from 
an  estimate  furnished  by  the  county  treasurer  of  the  probable  cost 
of  the  work.  If  the  commission  is  satisfied  that  this  is  a  fair 
estimate,  it  may  be  used  for  the  purpose  of  determining  the 
amount  of  compensation  to  which  Mr.  Metzger  is  entitled.  If 
made,  as  stated,  by  the  county  engineer,  and  accepted  by  the 
coimty,  no  injustice  will  be  done  the  county  by  its  use  for  this 
purpose. 

The  amount  upon  which  compensation  is  calculated  for  the  work 
done  under  (b)  viz.,  $8,498,  seems  to  be  the  price  of  the  work 
as  contracted  for  by  the  county  of  Erie ;  if  the  work  done  under 
this  contract  is  substantially  the  same  as  the  work  required  by 
the  Metzger  plans  and  specifications,  the  amount  may  be  used  to 
determine  the  amount  of  compensation  to  which  Mr.  Metzger  is 
entitled. 

No  contracts  having  been  let  by  the  Armory  Commission,  the 
clause  of  the  contract  providing  for  the  payment  of  the  remaining 
two  and  one-half  per  centum  did  not  become  operative  and  the 
Armory  Commission  has  no  authority  to  make  requisition  for 
the  payment  of  the  whole  or  any  part  of  this  remaining  percent- 
age. The  right  of  Mr.  Metzger  to  collect  this  percentage  must  be 
determined  elsewhere. 

In  accordance  with  the  views  above  expressed,  I  have  the  honor 
to  state  in  answer  lo  your  first  question  that  the  Armory  Com- 
mission has  legal  authority  to  make  requisition  on  the  treasurer 
of  Erie  county  for  the  payment  of  George  J.  Metzger's  compensa- 
tion for  services  as  architect  at  the  armory  of  the  Sixty-fifth 
Kegiment  at  the  rate  of  two  and  one-half  per  centum  on  the  cost  of 
the  work  provided  by  the  plans  and  specifications  prepared  by  him. 

Second.  Chapter  256,  Laws  of  1900,  directs  the  purposes  for 
which  bonds  shall  be  issued  by  the  county  of  Erie  and  the  proceeds 
of  their  sale  paid  and  that  such  payments  shall  be  made  upon  the 
requisition  of  the  Armory  Commission.  And  further  provides 
that  the  armory,  drill  and  storehouse,  including  suitable  apparatus 
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for  heating,  rifle  range  and  kitchen  and  the  necessary  fixtures 
for  same  shall  be  erected  under  contracts  to  be  let  by  the  Armory 
Commission.  There  are  no  other  provisions  in  the  statute  con- 
cerning the  letting  of  contracts  or  the  payment  of  the  moneys  of 
the  county.  The  amendment  of  1904  specifies  in  detail  the  items 
for  which  the  county  is  to  pay  —  provides  that  bonds  may  be 
issued  whenever  it  is  certified  to  the  board  of  supervisors  by  the 
Armory  Commission  or  the  commanding  officer  of  the  Sixty-fifth 
Eegiment,  that  the  board  is  required  to  make  expenditures  on  the 
armory  pursuant  to  the  provisions  of  said  chapter  256  of  the 
military  code,  and  that  the  proceeds  shall  be  paid  out  by  the  treas- 
urer for  the  cost  of  certain  work  specified  on  the  requisition  of 
the  Armory  Commission,  and  for  providing  certain  articles  speci- 
fied upon  the  requisition  of  the  commanding  officer,  Sixty-fifth 
Regiment,  that  the  board  is  required  to  make  expenditures  on  the 
armory  pursuant  to  the  provisions  of  said  chapter  256  of  the 
military  code,  and  that  the  proceeds  shall  be  paid  out  by  the  treas- 
urer for  the  cost  of  certain  work  specified  on  the  requisition  of 
the  Armory  Commission,  and  for  providing  certain  articles  speci- 
fied upon  the  requisition  of  the  commanding  officer.  Sixty-fifth 
Regiment.  The  provision  for  the  letting  of  contracts  remains  un- 
changed, although  much  of  the  work  for  which  payment  is  to  be 
made  upon  the  requisition  of  the  Armory  Commission  is  in  addi- 
tion to  the  work  for  which  the  commission  is  expressly  authorized 
to  contract.  A  fair  interpretation  of  the  statute  leads  to  the  con- 
clusion that  the  authority  to  certify  to  the  necessity  for  expendi- 
tures coupled  with  authority  to  require  for  payment  carries  the 
authority  to  make  contracts,  especially  in  view  of  the  fact  that 
the  board  of  supervisors  had  no  authority  either  to  contract  or  pay. 
Under  the  conditions,  if  plans  and  specifications  were  needed 
for  any  of  the  articles  or  work  for  which  the  commanding  officer. 
Sixty-fifth  Regiment,  was  to  certify  and  require,  it  was  not  only 
his  right,  but  his  duty,  to  cause  such  plans  and  specifications  to 
be  prepared  by  the  architect  employed  bv  the  commission,  and 
if  the  architect  did  such  work  under  orders  from  the  command- 
ing officer,  Sixty-fifth  Regiment,  he  is  entitled  to  compensation. 

In  answer  to  your  second  question,  I  state,  that  the  command- 
ing officer.  Sixty-fifth  Regiment,  has  authority  to  approve  requi- 
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sitions  on  the  county  treasurer  of  Erie  county  for  payment  of 
Mr.  Metzger  for  services  as  architect  performed  under  his  con- 
tract by  the  direction  of  such  commanding  officer  (Inclosure  B). 
In  determining  the  amount  of  such  requisition,  the  suggestions 
above  made  for  the  guidance  of  the  Armory  Commission  should 
be  followed. 

Tours  truly, 

WILLIAM  S.  JACESON, 

Attorney-Oeneral. 


State  Armories  —  Sixty-fifth  Regiment,  Buffalo. 

Reimbursement  of  George  J.  Metzger  for  services  as  architect,  etc, 

(See  opinion  October  1,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  21,  1908. 

Major   Frank   A.   McNeeley,   Secretary   Armory   Commission^ 
Albany,  N.  F.: 

Dear  Sir. — At  the  request  of  the  board  of  supervisors  of  Erie 
county,  I  had  a  conference  this  morning  with  Mr.  Thomas  A. 
Sullivan,  County  Attorney,  and  Mr.  George  C  Diehl,  County 
Engineer,  concerning  the  matter  of  the  claim  of  Mr.  George  J. 
Metzger,  for  services  as  architect  of  the  armory  of  the  Sixty-fifth 
Regiment. 

The  gentlemen  presented  the  arguments  advanced  by  the  board 
of  supervisors  with  a  view  of  securing  a  modification  of  the  opinion 
heretofore  sent  you  as  to  the  authority  of  the  Armory  Commission 
and  the  commanding  officer  of  the  Sixty-fifth  Regiment  to  draw 
requisitions  on  the  treasurer  of  Erie  county  for  the  payment  of  the 
compensation  of  said  Metzger,  and  also  desired  an  opinion  from 
nie  as  to  the  question  whether  the  acceptance  by  Mr.  Metzger  of 
the  amount  of  the  several  requisitions  could  be  considered  as  a 
final  payment  and  full  settlement  of  his  claims  against  the  county. 

The  arguments  advanced  by  Messrs.  Sullivan  and  Diehl,  in 
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favor  of  the  modification  of  my  previous  opinion,  were  not  con- 
vincing and  I  advised  them  that  I  must  decline  to  modify  such 
opinion  in  any  respect. 

As  to  the  acceptance  by  Mr.  Metzger  of  the  amounts  paid  him 
under  any  requisitions  issued  by  the  Armory  Commission,  or  the 
commanding  officer  of  the  Sixty-fifth  Regiment,  I  am  of  the 
opinion,  and  so  advised  Messrs.  Sullivan  and  Diehl,  that  if  such 
requisitions  are  issued  under  the  opinion  rendered  by  me,  this 
will  be  the  extent  of  the  authority  of  the  Armory  Commission,  or 
the  commanding  officer  under  the  contract  and  the  opinion.  If  the 
county  desires  to  make  any  conditions  with  Mr.  Metzger,  this  is 
county  business  with  which  neither  the  Attorney-General,  the  Ar- 
mory Commission,  nor  the  commanding  officer  of  the  Sixty-fifth 
Regiment  has  any  concern. 

Tours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


OPINIONS    RENDERED    THE    STATE   BOARD    OF 
CHARITIES. 


State  Charities  Law  —  Dispensaries. 

Dispensaries  and  outpatient  departments  of  incorporated  hospitals 
maintained  by  trust  funds  and  endowment  should  obtain  a 
license  which  subjects  them  to  inspection  and  rules  of  the 
State  Board  of  Charities. 

STATE  OF  NEW  YORK, 

Attorney-Genp:ral's  Office, 

Albany,  September  5,  1908. 

Hon.  Robert  W.  Hill,  Secretary  State  Board  of  Charities, 
Albany,  N.  Y.: 

Dear  Sir. —  I  have  your  favor  of  the  4:th  instant,  asking  the 
following  question: 

"A  number  of  hospital  corporations  in  the  State  of  New 
York  are  maintained  wholly  by  trust  funds,  endowments  and 
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other  moneys  received  from  private  sources.  The  same  is  true 
of  some  dispensaries, 

"  In  certain  of  these  hospitals  the  outpatient  or  dispensary 
department  has  not  applied  for  or  received  a  license  from  the 
State  Board  of  'Charities,  although  clearly  entitled  thereto 
under  the  terms  of  section  20  as  quoted.  The  work  done  is 
distinctively  a  charitable  work  and  of  great  service  to  the 
community. 

"  Will  you  please  inform  the  State  Board  of  Charities 
whether  such  dispensaries  and  outpatient  departments  of  in- 
corporated hospitals  maintained  wholly  by  trust  funds,  en- 
dowments, or  other  private  benefactions,  are  subject  to  the 
visitation  and  inspection  of  the  State  Board  of  Charities,  and 
its  rules  and  regulations  ?  " 

Replying  thereto  would  say  that  section  19  of  the  State  Charities 
Law,  chapter  546  of  the  Laws  of  1896,  as  amended,  defines  what  is 
a  dispensary  within  the  meaning  of  the  State  Charities  Law.  It 
reads  as  follows: 

"  Section  19.  What  is  a  dispensary?  —  For  the  purposes  of 
this  act,  a  dispensary  is  declared  to  be  any  person,  corporation, 
institution,  association,  or  agent,  whose  purpose  it  is,  either 
independently  or  in  connection  "with  any  other  purpose,  to 
furnish  at  any  place  or  places,  to  persons  nonresident  therein, 
either  gratuitously  or  for  a  compensation  determined  without 
reference  to  the  value  of  the  thing  furnished  medical  or  sur- 
gical advice  or  treatment,  medicine  or  apparatus  provided, 
however,  that  the  moneys  used  by  and  for  the  purpose  of  said 
dispensary  shall  be  derived  wholly  or  in  part  from  trust 
funds,  public  moneys,  or  sources  other  than  the  individuals 
constituting  said  dispensary  and  the  persons  actually  engaged 
in  the  distribution  of  charities  of  said  dispensary." 

Section  20  of  the  same  statute  provides  for  the  licensing  of  dis- 
pensaries by  the  State  Board  of  Charities.  It  reads  in  part  as 
follows : 

"  *  *  *  A  dispensary  shall  not  enter  upon  the  execution, 
or  continue  the  prosecution  of  its  purpose  unless  licensed  by 
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the  state  board  of  charities,  as  provided  in  this  act.  A  license 
shall  be  issued,  on  application,^  to  all  dispensaries  legally  in- 
corporated, and  to  unincorporated  dispensaries  conducted  in 
connection  with  incorporated  institutions  at  the  time  of  the 
passage  of  this  act'' 

Section  21  of  the  same  act  provides : 

"  Section  21.  Rules  and  regulations. —  The  state  board  of 
cfhaxities  shall  make  rules  and  regulations,  and  alter  or  amend 
the  same,  in  accordance  with  which  all  dispensaries  shall  fur- 
nish and  applicants  obtain  medical  or  surgical  relief,  advice 
or  treatment,  medicine  or  apparatus.  But  such  rules  and 
regulations  shall  not  in  any  case  specify  the  particular  school 
of  medicine  in  accordance  with  which  a  dispensary  shall  man- 
age or  conduct  its  work  or  determine  the  kind  of  medical  or 
surgical  treatment  to  be  provided  by  any  dispensary." 

From  the  foregoing  provisions  it  is  clear  to  me  that  it  is  the 
duty  of  the  State  Board  of  Charities  to  make  rules  and  regulations 
for  all  dispensaries  within  the  State  which  are  maintained  wholly, 
or  in  part  from  trust  funds,  public  moneys  or  sources  other  than 
the  individuals  constituting  said  dispensary  and  the  persons  ac- 
tually engaged  in  the  distribution  of  the  charities  of  said 
dispensary. 

Section  22  of  the  act  provides,  in  part: 

"  The  state  board  of  charities  or  any  of  its  members  may  at 

any  and  all  times  visit  and  inspect  licensed  dispensaries. 
«    «    *9y 

The  statute  limits  the  visitation  and  inspection  of  the  State 
Board  of  Charities  or  its  members  to  licensed  dispensaries  and 
does  not  contemplate  a  visitation  or  inspection  by  the  State  Board 
of  Charities  to  unlicensed  dispensaries.  The  statute  requires 
that  all  dispensaries  shall  be  licensed  and  it  makes  a  violation  of 
the  provisions  of  the  act  a  misdemeanor. 

From  this  it  is  apparent  that  the  Legislature  did  not  intend  that 
dispensaries  (as  defined  in  the  act)  should  operate  without  a  license 
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after  the  passage  of  the  act,  and  having,  obtained  a  license  the  dis- 
pensary immediately  becomes  subject  to  the  visitation  and  inspec- 
tion of  the  State  Board  of  Charities. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Of>INIONS  RENDERED   THE   STATE  BOARD   OF  EM- 
BALMING EXAMINERS. 


State  Board  of  Embalming  Examiners. 

Employment  special  counsel  by. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  1,  1908. 

Hon.  William  J.  Phillips,  Secretary,  Board  of  Embalming  Ex- 
amin^rs  of  the  State  of  New  York,  Albany,  N.  Y.: 

D<*ar  Sir. —  I  have  your  favor  of  June  18th,  in  which  you  ask 
whether  or  not  the  board  of  embaluiing  examiners  of  the  State  of 
Xcw  York  has  a  right  to  employ  and  pay  special  counsel  to  make 
an  argument  to  sustain  the  constitutionality  of  certain  sections  of 
chapter  555  of  the  Laws  of  1898,  as  amended. 

Replying  thereto,  would  say  that,  by  section  1,  of  chapter  555 
of  the  Laws  of  1898,  a  Board  of  Embalming  Examiners  of  the 
State  of  Xew  York,  is  created,  to  consist  of  three  persons,  to  be 
appointed  by  the  Grovernor  and  to  hold  office  for  a  definite  term. 

By  section  2  of  this  act  it  is  provided  that  the  name  of  the  board 
shall  be  '^  Board  of  Embalming  Examiners  of  the  State  of  New 
York/'  and  that  every  person  appointed  to  serve  on  said  board 
shall  take  the  constitutional  oath  of  office  and  file  the  same  in  the 
office  of  the  Secretary  of  State. 

It  appears,  therefore,  that  the  Board  of  Embalming  Examiners 
of  the  State  of  Xew  York  are  public  officers  and  the  board  consti- 
tutes one  of  the  departments  of  State,  for  the  transaction  of  cer- 
tain public  business. 
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By  section  52  of  the  Executive  Law  (chapter  683  of  the  Laws  of 
1892  it  is  provided: 

'*  The  Attorney-General  shall : 

*1.  Prosecute  and  defend  all  actions  and  proceedings  in 
which  the  State  is  interested  and  have  charge  and  control  of 
all  the  legal  business  of  the  departments  and  bureaus  of  the 
State,  or  of  any  office  thereof  which  requires  the  services  of 
an  attorney  or  a  counsel,  in  order  to  protect  the  interests  of 
the  State,  but  this  section  shall  not  apply  to  any  of  the  mili- 
tary departments,  bureaus  or  military  offices  of  the  State." 

It  is  clear,  therefore,  that  the  Attorney-General  is  the  legal  ad- 
viser of  all  departments  of  State,  including  the  Board  of  Embalm- 
ing  Examiners  of  the  State  of  New  York,  and  that  the  Board  of 
Embalming  Examiners  has  no  legal  authority  to  employ  any  per- 
son as  attorney  or  special  counsel  for  any  purpose. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 

OPINIONS  RENDERED  THE  STATE  BOARD  OF  TAX 
COMMISSIONERS. 


Mortgage  Tax  Law  —  Sections  294,  296,  297,  301. 

Recording  Officers. 

Receipts  and  records  to  be  signed  by  recording  officer  or  his  deputy, 
as  provided  by  sections  162,  163  of  the  County  Law,  but 
not  by  a  clerk. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  13,  1908. 

Hon.  E.  E.  Woodbury,  Chaimian,  State  Board  of  Tax  Commis- 
sioners, Albany,  N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  communication  containing 
inquiries  in  reference  to  various  provisions  of  the  Mortgage  Tax 
11 
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Law,  and  in  which  you  ask  whether  the  receipts  and  records  men- 
tioned in  sections  204,  296,  297  and  301  of  the  Mortgage  Tax 
Law  "  must  be  signed  either  by  the  recording  officer  in  person  or 
by  a  deputy  and  whose  duties  are  prescribed  by  ordc  r  of  the  county 
clerk  as  acquired  by  sections  1G2  and  1G3  of  the  County  Law,  or 
whether  upon  the  other  hand  it  is  proper  for  the  recording  officer 
to  authorize  a  clerk  in  his  office,  as  distinguished  from  a  duly  ap- 
pointed deputy  under  these  provisions  of  the  County  Law,  to  sign 
such  receipt  and  r<^^cord,  and  would  the  signing  cf  receipts  and 
records  by  the  clerk  satisfy  the  requirements  of  the  statute.''  I 
have  examined  the  provisioi:s  of  law  to  which  you  call  my  atten- 
tion and  am  of  the  opinion  that  those  records  and  receipts  can  be 
signed  by  the  recording  officer  in  person  or  by  a  deputy  appointed 
and  whose  duties  are  prescribed  by  sections  162  and  163  of  the 
County  Law.  I  find  no  provision  under  which  a  clerk  in  the  office 
of  the  county  clerk  could  bo  authorized  to  sign  such  papers,  and  in 
the  absence  of  such  a  provision  of  law  am  of  the  opinion  that  the 
signing  of  said  receipts  and  records  by  a  clerk  would  not  satisfy 
the  requirements  of  the  statute. 

Yours  truly, 

WILLIAM  S.  JAClvSOX, 

Attorney-Generah 


Tax  Law  —  Exemption  of  plank  road  companies. 

STATE  OF  NEW  YOKE, 

Attorxev-Gexeral's  Office, 

Albaxy,  November  5,  1908. 

I  [on.  William  R.  Weed,  Secretary,  State  Board  of  Tax  Commis- 
sioners, Albany,  N.  Y.: 

Dear  Sir. — ('om})lying  with  your  c;)niniunication  and  also  acting 
upon  tlio  verbal  reejiust  of  your  repre tentative  with  reference  to 
claim  of  ex<  niption  made  by  ct  rtain  plank  road  companies  under 
section  140,  chapter  0(50  of  the  Laws  of  1800,  as  amended,  I 
would  say  that  practically  the  same  question  has  heretofore  been 


Digiti 


ized  by  Google 


Eeport  of  the  Attokney-Genekal.  323 

presented  to  the  Court  of  Appeals,  and  said  court  has  declared 
that: 

"  The  general  rule  of  taxation  and  exemption  was  laid 
down  after  the  revisers  as  they  expressly  declared  had  gone 
over  the  entire  field  of  statutory  law  relating  to  the  subject. 
It  was  the  apparent  purpose  of  this  legislation  to  define  the 
status  with  reference  to  taxation  or  exemption  from  taxation 
of  every  parcel  of  real  property  and  every  article  of  personal 
property  in  the  State.  *  *  *  It  is  a  codifying  act  de- 
signed to  reduce  all  statutes  relating  to  taxation  into  a  com- 
plete and  harmonious  system.  *  *  *  xhe  new  enact- 
ment is  substituted  in  the  place  of  all  statutes  previously  exist- 
ing and  becomes  the  sole  rule  of  action." 

The  statute  above  referred  to  is  the  General  Tax  Law  of  1896. 
Pratt  Institute  v.  City  of  Xew  York,  183  N.  Y.  151;  Matter  of 
Huntington,  168  K  Y.  399. 

From  the  decision  of  the  courts  it  would  appear  that  the  statute 
of  1896  was  evidently  intended  to  cover  the  whole  subject  matter 
of  taxation  and  exemption  from  taxation  and  was  intended  as  a 
substitute  for  all  prior  statutes  relating  to  those  matters.  It  is, 
therefore,  my  opinion  that  the  plank  road  companies  referred  to 
cannot  claim  any  special  exemption  from  taxation  under  the 
statute  of  1890. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-Oeneral. 


OPINIONS  RENDERED  THE  STATE  COMMISSION  IN 

LUNACY. 


State  Commission  in  hunacy. 

Awiarding   of   contract   Hudson    River    State   Hospital    to   The 
'     Wrought  Iron  Range  Company  of  St.   Louis.    Protest  by 
Amalgamated  Sheet  Metal  Workers  regarding  prevailing  rate 
of  wages,  hours  of  labor,  etc.  ' 
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STATE  OF  XEW  YORK, 

Attobxey-Gexeral's  Office, 
'  AxBANY,  February  15,  1908. 

T.  E.  McGabb,  Esq.,  Secretary,  State  Commission  in  Lunacy, 
Albany,  N.  Y.: 

Dear  Sir. —  Yours  of  the  5th  inst.,  relative  to  the  awarding  of 
the  contract  by  the  Hudson  River  State  Hospital,  with  the  approval 
of  the  State  Commission  in  Lunacy,  to  The  Wrought  Iron  Range 
Company  of  St.  Louis,  for  the  installation  of  ranges  and  cooking 
utensils  in  a  recently  constructed  building,  is  received. 

From  your  communication  it  appears  that  a  protest  against  such 
action  has  been  filed  by  The  Amalgamated  Sheet  Metal  Workers' 
International  Alliance,  Local  L'nion  Xo.  11  of  Xew  York.  One 
of  the  grounds  named  in  said  protest  is  that  the  prevailing  rate  of 
wages  for  this  class  of  work  in  Xew  York  is  $4.50  per  day  for 
eight  hours'  work;  while  The  Wrought  Iron  Range  Company  of 
St.  Louis  pays  $2.50  per  day  for  nine  hours.  The  protestants  evi- 
dently believe,  or  rather  take  the  position,  that  the  awarding  of  the 
contract  in  question,  the  wages  paid  by  the  contractor,  as  well  as 
the  hours  of  labor  performed  by  persons  in  the  employ  of  such 
contractor,  are  in  violation  of  the  Labor  Law  of  this  State. 

Section  3  of  such  law  (Laws  1897,  chapter  415,  amended  by 
Laws  1899,  chapter  567,  Laws  1900,  chapter  298  and  Laws  1906, 
chapter  506),  and  which  section  is  the  one  applicable  to  the  ques- 
tion now  under  consideration,  reads :  ' 

"  Section  3.  Hours  to  constitute  a  day's  work. —  Eight 
hours  shall  constitute  a  legal  day's  work  for  all  classes  of  em- 
ployees in  this  state  except  those  engaged  in  farm  and  do- 
mestic service  unless  otherwise  provided  by  law.  This  section 
does  not  prevent  an  agreement  for  overwork  at  an  increased 
'  compensation  except  upon  work  by  or  for  the  state  or  a  muni- 
cipal corporation,  or  by  contractors,  or  subcontractors  there- 
with. Each  contract  to  which  the  state  or  a  municipal  corpo- 
ration is  a  party  which  may  involve  the  employment  of 
laborers,  workmen  or  mechanics  shall  contain  a  stipulation 
that  no  laborer,  workman  or  mechanic  in  the  employ  of  the 
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contractor,  subcontractor  or  other  person  doing  or  contracting 

'  to  do  the  whole  or  a  part  of  the  work  contemplated  by  the  con- 
tract shall  be  permitted  or  required  to  work  more  than  eight 
hours  in  any  one  calendar  day  except  incases  of  extraordinary 
emergency  caused  by  fire,  flood  or  danger  to  life  and  property. 
The  wages  to  be  paid  for  a  legal  day's  work  as  hereinbefore 
defined  to  all  classes  of  such  laborers,  workmen  or  mechanics 
upon  all  such  public  works,  or  upon  any  material  to  be  used 

'  upon  or  in  connection  therewith  shall  not  be  less  than  the  pre- 
vailing rate  for  a  day's  work  in  the  same  trade  or  occupation 
in  the  locality  within  the  state  where  such  public  work  on, 
about  or  in  connection  with  whic-h  such  labor  is  performed  in 
its  final  or  completed  form  is  to  be  situated,  erected  or  used. 
Each  such  contract  hereafter  made  shall  contain  a  stipulation 
that  each  such  laborer,  workman  or  mechanic,  employed  by 

'  such  contractor,  subcontractor  or  other  person  on,  about  or 
upon  such  public  work,  shall  receive  such  wages  herein  pro- 
vided for.  Each  contract  for  such  public  work  hereafter  made 
shall  contain  a  provision  that  the  same  shall  be  void  and  of  no 
effect  unless  the  person  or  corporation  making  or  performing 
the  same  shall  comply  with  the  provisions  of  this  section ;  and 
no  such  person  or  corporation  shall  be  entitled  to  receive  any 
sum  nor  shall  any  officer,  agent  or  employee  of  the  state  or  of 
a  municipal  corporation  pay  the  same  or  authorize  its  pay- 
ment from  the  funds  under  his  charge  or  control  to  any  sudh 
person  or  corporation  for  work  done  upon  any  contract,  which 
in  its  form  or  manner  of  performance  violates  the  provisions 
of  this  section,  but  nothing  in  this  section  shall  be  construed 
to  apply  to  persons  regularly  employed  in  state  institutions, 

•  or  to  engineers,  electricians  and  elevator  men  in  the  depart- 
ment of  public  buildings  during  the  annual  session  of  the 
legislature,  (nor  to  the  construction,  maintenances  and  repair 
of  highways  outside  the  limits  of  cities  and  villages.)" 

This  section  was  construed  in  Downey  v.  Bender,  57  App.  Div. 
310.  Justice  Kellogg  who  wrote  the  opinion  says  on  pages  313- 
814:         ' 

"  It  is  concededly  the  statute  law  that  (except  persons  regu- 
larly employed  in  state  institutions)  no  person  shall  be  em- 
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ployed  directly  to  labor  for  the  state  more  than  eight  hours  in 
any  one  day.  This  includes  all  employment  on  any  of  the 
public  works  of  the  state,  whether  such  works  are  being  car- 
!  ried  on  by  the  state  directly  or  through  contractors  or  sub- 
contractors. This  seems,  stated  in  a  general  way,  to  be  as  far 
as  the  legislature  has  gone  in  its  restriction  of  hours  of  labor. 
It  has  apparently  confined  the  restriction  to  that  class  of  em- 
ployment which  is  commonly  kno^vn  as  "  public  work."  That 
class  of  work  the  state  has  exclusive  control  of.  It  has  never 
yet  manifested  any  intention  to  exclude  itself  from  the  gen- 
eral market  in  its  purchases  or  in  its  contracts  for  the  pur- 
chase of  any  article  whatever.  When  the  state  is  engaged  in 
public  work  and  needs  labor  then  it  has  plainly  declared  the 
limitation  as  to  hours  of  labor;  when  the  state  requires  the 
delivery  of  a  manufactured  article,  whether  for  construction 
of  public  works  or  for  consumption,  it  purchases,  or  contracts 
for  the  delivery,  wherever  it  can  for  the  lowest  price.  So  far 
it  has  kept  a  free  hand,  and  does  not  inquire  how  many  hours 
each  day  any  man  labored  in  the  production  of  the  article 
needed. 

'         The  so-called  Labor  Law,  so  far  as  it  pertains  to  this  case, 
reads  as  follows,  viz. : 

'  Each  contract  to  which  the  state     *     *     *     is  a 
•  party  which  may  involve  the  employment  of  laborers, 

workmen  or  mechanics,  shall  contain  a  stipulation  that 
no  laborer,  workman  or  mechanic  in  the  employ  of  the 
contractor,  subcontractor  or  other  person  doing  or  con- 
'  tracting  to  do  the  whole  or  a  part  of  the  work  conienh- 

plaied  by  the  contract,  shall  be  permitted  or  required  to 
work  more  than  eight  hours  in  any  one  calendar  day. 
*  *  *  The  wages  to  be  paid  *  *  *  upon  all 
such  public  work  or  upon  any  material  to  be  used  upon 
'  or  in  connection  therewith  shall  not  be  less  than  the  pre- 

vailing rate  for  a  day's  work  in  the  same  trade  or  occu- 
pation in  the  locality  within  the  state  where  such  public 
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work  on,  about  or  in  connection  with  such  labor  is  per- 
'  formed  in  its  final  or  completed  form,  is  to  be  situated, 
erected  or  used.  Each  such  contract  hereafter  made  shall 
contain  a  stipulation  that  each  such  laborer,  workman  or 
mechanic  employed  by  such  contractor,  subcontractor  or 
other  person,  on,  about  or  upon  such  public  work,  shall 
receive  such  wages  herein  provided  for.  Each  contract 
for  such  public  worh  hereafter  made  shall  contain  a  pro- 
vision that  the  same  shall  be  void,  etc.  (S.  3,  as  above 
>  amended.)' 

The  intent  of  the  Legislature  seems  here  to  be  manifest  to 
treat  only  of  public  work  and  of  contracts  relating  thereto  as 
hereinbefore  stated.''     *     *     * 

The  decision  in  Downey  v.  Tjendrr,  supra,  was  rendered  prior  to 
the  amendment  of  section  3  of  the  Labor  Law  (Laws  190G,  chapter 
506).  It  will  be  seen,  however,  that  such  section  3  as  it  was  in 
force  when  the  foregoing  decision  was  rendered,  was  practically  the 
same  as  the  statute  now  in  force  —  the  amendment  made  being 
shown  by  the  words  included  within  the  brackets  (a  part  of  the 
former  act  having  been  held  unconstitutional  by  various  decisions 
of  the  courts). 

T  have  examined  the  statute  relating  to  the  State  Commission  in 
Lunacy  and  find  the  fact  to  be  as  you  state,  that  such  commission 
in  awarding  contracts  for  additions  to  the  State  hospitals,  is  limited 
by  the  provisions  of  such  statute,  to  the  award  of  contracts  to  the 
lowest  responsible  bidder. 

'  The  Commission,  you  claim,  received  competitive  bids  for  the 
installation  of  the  ranges  and  cooking  utensils  in  question,  and  the 
contract  was  awarded  to  The  Wrought  Iron  Range  Company  of 
St.  Tiouis,  it  being  the  lowest  bidder  therefor. 

T  believe  the  action  of  the  officials  of  the  hospital,  it  being  ap- 
proved by  the  State  Commission  in  Lunacy,  in  awarding  the  con- 
tract to  the  company  in  question  was  perfectly  legal  and  proper. 
The  provisions  of  section  3  of  the  Labor  Law,  supra,  in  my  opinion, 
and  according  to  the  decision   in  Downey  v.  Bender,  supra,  is 


Digiti 


ized  by  Google 


328  Report  of  the  Attorney-General. 

limited  to  contracts  for  *^  public  work  "  and  does  not  apply  to  con- 
tracts of  the  character  and  description  of  the  contract  in  question. 

The  protest  filed  in  so  far  as  it  relates  to  a  violation  of  the  pro- 
visions of  such  Labor  Law,  in  awarding  such  contract,  is  without 
force  and  cannot  be  upheld. 

The  other  gi-ound  named  in  said  protest  and  upon  which  con- 
siderable stress  is  laid,  is  that  the  action  of  the  officials  of  the  State 
Hospital  is  contrary  to  and  in  violation  of  the  statute  (Laws  1899, 
chapter  32)  requiring  preference  to  be  given  in  the  purchase  of 
supplies  for  State  institutions  to  products  raised  within  this  State. 

Section  1  of  that  act  reads : 

"  The  officers,  boards,  commissions  and  departments  whose 
duties  it  is  to  purchase  supplies  for  the  maintenance  of  in- 
mates in  state  institutions,  shall,  in  purchasing  such  supplies, 
give  preference  to  products  raised  within  the  state,  price  and 
'     quality  being  equal." 

It  will  be  seen  that  the  provisions  of  such  section  apply  to  the 
purchase  of  supplies  for  the  maintenance  of  inmates  to  products 
raised  within  this  State.  Ranges  and  cooking  utensils  are  a  manu- 
factured commodity  and  certainly  cannot  be  classified  as  products 
raised  within  this  State,  neither  can  they,  in  my  opinion,  be  classed 
as  supplies  for  the  maintenance  of  sucJi  inmates.  The  contract  in 
question  is,  in  my  opinion,  a  contract  of  purchase  which  the  hos- 
pital officials  had  the  right  to  make  with  the  lowest  bidder  after  the 
receipt  of  competitive  bids  for  same.  Such  action  was  not  contrary 
to,  nor  did  it  violate  the  provisions  of  the  statute  supra,  relating 
to  the  purchase  of  supplies. 

The  protest  filed,  claiming  that  the  action  of  the  hospital  officials 
in  awarding  such  contract  was  a  violation  of  the  last-named  statute, 
is  also  without  force  and  cannot  be  upheld.  < 

It  is  therefore  incumbent  upon  the  Hudson  River  State  Hospital 
to  ])erforra  the  terms  and  conditions  of  such  contract. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-OeneraL 
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OPINIONS  RENDERED  THE  STATE  COMMISSION  ON 
NEW  PRISONS. 


Commission  on  New  Prisons — New  State's  Prisons — Architects, 

Appropriations  for,  can  only  be  paid  architects  who  have  furnished 
plans,  specifications,  etc.,  in  compliance  with  sections  8,  9,  10, 
11,  chapt-er  521,  Laws  of  1907. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  6,  1908. 

George  McLaughlin,  Esq.,  Secretary,  Commission  on  New 
Prisons,  Albany,  N.  Y.: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  favor  of  the 
28th  ult.,  wherein  you  ask  my  opinion  as  to  whether  the  Com- 
mission on  IS'ew  Prisons  has  the  power  to  invite  five  selected  archi- 
tects to  make  designs,  plans,  specifications  and  estimates,  and 
whether  they  could  be  compensated  therefor  under  the  provisions 
of  chapter  521  of  the  Laws  of  1907,  entitled  "An  act  to  amend 
chapter  670  of  the  Laws  of  1906,  entitled  *An  act  to  establish  a 
new  State  prison  in  the  eastern  part  of  the  State  to  take  the  place 
of  Sing  Sing  prison,  to  authorize  the  Governor  to  appoint  a  com- 
mission to  select  and  purchase  a  site,'  in  relation  to  such  site  and 
the  transfer  of  prisoners  thereto,  and  making  an  additional  appro- 
priation." 

By  section  8  of  said  act  provisions  are  made  for  the  purpose  of 
carrying  into  effect  the  provision  of  said  act,  and  commencing  the 
work  of  constructing  such  new  prison,  including  the  erection  of 
temporary  barracks,  barns,  shops,  and  a  stockade,  etc. 

Under  the  provisions  of  section  9,  it  is  the  duty  of  the  State 
Architect,  under  the  direction  of  the  Commission,  to  make  floor 
plans  of  the  buildings  which  it  shall  determine  necessary  to  erect, 
showing  in  a  general  way  the  requirements,  and  when  such  plans 
shall  have  been  prepared,  the  Commission  shall  give  notice  by  ad- 
t^ertisement  in  not  less  than  five  daily  newspapers  published  in  the 
State,  that  the  furnishing  of  designs,  plans,  specifications  and  esti- 
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mates  for  the  construction  of  such  buildings  *  *  *  and  such 
other  buildings  as  tho  Commission  may  determine  to  be  ni.cessary, 
is  open  to  public  compttitiou.  Said  Commission  shall  make  such 
rules  and  regulations  governing  such  competition  as  in  its  judg- 
ment are  necessary. 
Section  10  reads: 

'*  The  memlx  rs  of  said  commission,  the  state  architect,  and 
an  experienced  prison  physician  to  be  designated  by  said  com- 
mission, shall  constitute  a  boanl  to  which  all  plans,  specifica- 
tions and  estimates  shall  be  submittid.  No  plan  shall  bear 
the  name  or  any  distinguishing  mark  of  the  architect,  but 
shall  be  accompanied  with  a  scaled  envelope  containing  his 
name  and  post-office  address.  Plans  and  sealed  envelopes  so 
received  shall  be  numbered  in  duplicate  and  in  the  numerical 
order  in  which  they  are  received.  The  said  board  shall 
examine  all  plans  submitted  to  it,  and  shall  select  therefrom 
its  first,  second  and  third  choice,  and  so  d^^signate  by  number. 
When  such  selection  is  made  the  envelope  number  correspond- 
ing to  the  niUTiber  of  the  plans  shall  be  opened  and  the  board 
shall  notify  the  designer  that  he  has  been  awarded  first,  sec- 
ond, or  third  place  as  the  case  may  be.  The  plans,  specifica- 
tions and  estimates  so  sehcted  shall  l)e  the  absolute  property 
of  the  state,  but  such  award  shall  not  Ix'  deemed  to  be  an  ac- 
ceptance of  any  plan  so  submitted  and  selected." 

Section  11  reads: 

''  Tho  said  commissi(m  is  hereby  authorized  to  use  not  ex- 
ceeding ten  thousand  dollars  of  the  money  herein  appropriated 
for  the  awards  to  be  made  by  said  board  under  the  provisions 
of  sc^ction  ten.'' 

In  construing  statuUs,  all  the  })rovisions  thereof  should  be  con- 
sider d  and,  so  far  as  jxjssible,  (ach  })rovision  harmonized  with  tho 
othfr  so  as  to  give  eilect  tr>  the  legislative  intent  and  the  purpose 
sought  to  be  acconij)lished. 

The  provisions  of  the  act  in  qm  stion,  particularly  of  sections  8, 
9,  10  and  11,  are  plain  and  unambiguous  in  their  terms  and  leave 
no  room  for  conjecture  or  interpretation. 
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It  was  in  my  opinion  the  legislative  intent  that  after  the  floor 
plans  were  made  by  the  State  Architect,  the  giving  of  public  notice 
by  advertisement,  as  therein  provided,  that  an  architect  who  de- 
sired to  furnish  plans,  specifications  and  estimates  for  a  State 
prison  plant,  should  submit  the  same  in  compliance  with  the  pro- 
visions of  section  10  of  said  act,  before  he  would  be  entitled  to 
participate  in  or  receive  any  award,  as  provided  in  section  11  of 
said  act,  in  case  his  plans,  etc.,  should  be  awarded  either  first, 
second  or  third  place. 

I  am,  therefore,  of  the  opinion  that  the  Commission  on  New 
Prisons  cannot  adopt  a  course  of  procedure  whereby  any  part  of 
the  $10,000,  which  it  is  authorized  to  use  under  section  11  for  the 
awards  to  be  made  under  the  provisions  of  section  10,  could  l)e  paid 
to  any  invited  architects  who  do  not  enter  into  and  participate  in 
the  public  competition  by  furnishing  plans,  etc.,  as  provided  by 
section  10  of  said  act. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-OeneraL 


OPINIONS   RENDERED   THE   STATE   COMMISSIONER 
OF  AGRICULTURE. 


Agricultural  Law  —  Pure  Food  Law  —  Labels  —  Feeding 
Stuffs. 

Whether  various  kinds  of  poultry  and  bird  food,  '  canary  food  " 
"  chick  food,"  etc.,  can  be  sold  under  brand  of  "  Williams' 
Poultry  and  Bird  Food." 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  28,  1908. 

To  the  Honorable  The  Commissioner  of  Agriculture,  Albany, 
N.  r.; 

Dear  Sir. — The  following  question  was  presented  in  your  in- 
quiry of  recent  date:  namely,  whether  various  kinds  of  poultry 
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and  bird  food  designated  as  "  Canary  food,"  "  Pheasant  food/' 
"  Chick  food,"  etc.,  could  be  sold  under  the  general  name  and 
brand  of  '  Williams'  Poultry  and  Bird  Food."  Section  122  of 
the  Agricultural  Law  provides  that  a  statement  shall  be  filed  for 
"  each  and  every  feeding  stuff,  bearing  a  distinguishing  name  or 
trademark,"  and  section  123  provides  for  a  license  fee  of  $25  for 
"  each  and  every  brand  sold  or  offered  for  sale." 

The  inquiry  of  Mr.  Williams  states  that  the  words  "  Canary 
food,"  "  Chick  food,"  etc.,  are  placed  upon  the  label  to  distinguish 
the  various  kinds  of  poultry  or  bird  food,  so  that  each  package  or 
label  contains  a  distinguishing  name  as  referred  to  in  section  122, 
and  the  object  seems  to  be  to  take  out  a  license  under  the  general 
title  and  thereafter  to  add  such  title,  words  or  statements,  which 
show  different  and  distinct  kinds  of  feed  stuffs,  each  l^earing  a 
distinguishing  name  or  trade  mark,  but  none  of  which  have  been 
licensed  under  that  distinguishing  name.  I  assume  that  the  con- 
stituents of  the  various  kinds  of  poultry  and  bird  food  referred  to, 
differ  at  least  in  some  detail,  else  there  would  be  no  necessity  of 
designating  the  different  foods  as  suitable  for  any  special  kind  of 
poultry  or  birds. 

It  is  my  opinion  that  a  license  cannot  be  taken  out  under  a  gen- 
eral name  or  trade  mark,  and  that  thereafter  the  real  name  which 
distinguishes  the  different  kinds  of  feeding  stuffs,  should  be  added, 
and  that  in  the  case  referred  to,  the  names  and  titl^  added  "  to  dis- 
tinguish the  various  kinds  of  poultry  and  bird  food  "  constitute  a 
separate  and  distinct  trade  mark  or  distinguishing  name,  and  re- 
quire that  a  license  should  be  taken  out  for  each  of  the  various 
sorts  of  food  stuffs  mentioned. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttorney-Oeneral. 
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Agricultural  Law  —  Patents, 

Steps  necessary  to  preserve  rights  of  State  in  method  of  preserving 
milk  in  palatable  form.  Publication  of  Bulletin  292,  preven- 
tion from  patenting  the  process. 

(Section  2886  TJ.  S.  Revised  Statutes.) 

STATE  OF  NEW  YORK, 

Attorney-Genebal's  Office, 

Albany,  February  21,  1908. 

W.  H.  Jobdan,  Esq.,  Director  Agricultural  Experiment  Station, 
Geneva,  N.  Y.: 

Dear  Sir. —  Replying  to  your  request  of  the  13th  instant,  that  I 
take  such  steps  as  may  be  necessary  to  preserve  the  rights  of  the 
State  in  a  certain  method  of  preserving  milk  in  a  palatable  form 
by  charging  it  with  carbon  dioxide  gas  under  heavy  pressure,  as 
described  in  your  Bulletin  No.  29^^  will  say  that  in  my  opinion 
such  publication  has  prevented  the  patenting  of  your  process. 

Section  2886  of  the  United  States  Revised  Statutes  provides: 

"A  patent  may  be  obtained  by  any  person  who  has  invented 
any  subject  of  a  patent  not  known  or  used  by  others  in  this 
country  and  not  patented  or  described  in  any  printed  publica- 
tion anywhere  before  his  invention  thereof." 

Walker  on  Patents,  says : 

"A  process  is  a  mode  of  treatment  of  certain  materials  to 
produce  a  given  result.  It  is  an  act  or  a  series  of  acts  per- 
formed upon  the  subject-matter  to  be  transformed  or  reduced 
to  a  different  state  or  thing." 

A  printed  publication  is  anything  which  is  printed  and  without 
any  injunction  of  secrecy  is  distributed  to  any  part  of  the  public 
in  any  country.  One  of  the  essential  elements  of  a  patent  is 
novelty  and  by  showing  and  describing  your  process  without 
claiming  a  patent  the  invention  is  dedicated  to  a  public  use.  Such 
published  information  must  be  full  enough  and  precise  enough  to 
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enable  any  person  skilled  in  the  art  to  which  it  relates,  to  perform 
the  process  or  make  the  thing  described. 

In  order  that  no  patent  may  be  granted  on  the  above-mentioned 
process,  the  patent  office  must  be  cognizant  of  the  fact  of  it  being 
dedicated  to  the  use  of  the  public ; 

Therefore,  I  am  of  the  opinion  that  a  copy  of  said  Bulletin  No. 
292  should  be  filed  with  the  patent  ofiice  at  Washington,  D.  C, 
together  with  any  further  information  of  a  technical  nature  as  to 
the  results  anticipated  from  further  experiments  along  the  same 
lines. 

A  further  statement  that  you  are  informed  that  private  indi- 
viduals are  contemplating  applying  for  a  patent  on  said  process  to 
exploit  it  for  private  gain  to  the  detriment  of  public  interests 
would  put  the  officials  of  the  patent  office  on  the  alert  to  detect  and 
prevent  such  illegal  proceeding. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttorney-General. 


Agricultural  Law  —  Quarantine. 

(Sections  63,  64,  68,  70-a.) 

Whether  tuberculous  cattle  on  quarantined  farm  at  Clayville  may 
be  slaughtered  by  direction  of  Commissioner  of  Agriculture, 
or  the  quarantine  raised. 

STATE  OF  NEW  YORK, 

Attorney-Gkneral's  Office, 

Albany,  March  4,  1908. 

The  Ilonorahle,  the  Connfiissioner  of  Agriculture,  Albany,  N.  Y,: 

Dear  Sir. —  Replying  to  your  communication  of  recent  date,  I 
understand  the  facts  to  be  as  follows: 

On  January  25,  1908,  the  veterinarian  employed  to  test  the 
milch  cows  ujK)n  the  farm  of  ^Ir.  John  Barnes,  of  'Clayville,  re- 
ported said  animals  as  suffering  with  tuberculosis.  You  thereupon 
put  said  farm  in  quarantine.    Mr.  Barnes  demands  that  the  cattle 
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be  killed  immediately  or  the  quarantine  removed.  The  appropri- 
ation for  compensating  the  owners  of  animals  destroyed  has  heen 
exhausted.  The  question  presented  is  whether  you  should  kill  said 
animals  at  onee  or,  if  not,  must  you  raise  the  quarantine. 

Section  03  of  the  Agricultural  Law  provides  that  the  Commis- 
sioner of  Agriculture  may  cause  tuberculous  cattle  to  be  slaugh- 
tered. Section  64  prescribes  the  certificate  which  shall  be  made 
by  the  veterinary  before  an  animal  shall  be  destroyed.  Section  68 
provides  for  the  appraisal  of  each  animal  to  be  slaughtered.  Sec- 
tion 70-a  specifies  the  compensation  which  shall  be  paid  the  owner 
of  animals  destroyed  ^'  out  of  moneys  appropriated  therefor." 

All  the  above  sections  are  closely  interrelated  and  should  be  read 
together.  The  authority  of  the  Commissioner  to  order  the  destruc- 
tion of  diseased  animals  is  not  absolute.  It  is  limited  to  the  con- 
ditions described  in  and  the  manner  prescribed  by  the  above  sec- 
tions. The  power  to  order  the  slaughter  of  diseased  cattle,  as  pre- 
scribed in  the  statute,  is  limited  by  the  right  of  the  owner  to  receive 
compensation  therefor,  as  provided  in  the  same  statute,  and  the 
payment  of  such  compensation  is  limited  by  said  statute  to  the 
moneys  appropriated  therefor.  The  act  of  slaughter  necessitates 
compensation  to  the  owner  for  the  animals  slaughtered.  Such 
compensation  is  payable  out  of  a  special  fund  appropriated  for  that 
purpose.  The  fact  that  such  appropriation  is  exhausted  would 
not  of  itself  repeal  the  provision  for  compensation  to  the  owner, 
but  the  limit  placed  upon  said  appropriation  by  the  Legislature 
was  intended  rather  as  a  notice  and  limitation  of  the  amount  which 
the  State  could  safely  expend  in  carrying  out  the  provisions  of  the 
act  during  the  year.  Such  appropriation  being  exhausted,  the 
Commissioner  should  not  proceed  with  the  slaughter  of  such  ani- 
mals upon  the  assumption  that  the  Legislature  will,  in  future,  pro- 
vide a  further  appropriation  for  the  ]>ayment  of  debts  incurred  in 
carrying  out  the  provisions  of  the  act. 

However,  the  Commissioner  is  not  compelled  to  order  the 
slaughter  of  diseased  animals  in  all  cases.  He  may  cause  such  ani- 
mals to  be  slaughtered  or  held  in  strict  quarantine  (Section  63). 
He  shall  order  any  premises,  farai  or  farms  where  such  disease 
exists  to  be  put  in  quarantine  (Section  62).  The  quarantine  is 
not  limited  to  any  definite  duration.    The  owner  cannot,  under  the 
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statute,  demand  that  such  cattle  be  slaughtered  or  set  free  imme- 
diately.    The  action  to  be  taken  rests  largely  in  the  sound  discre- 
tion of  the  Commissioner.     The  Commissioner  may  continue  the 
quarantine  if  the  necessity  therefor  exists. 
Yours  truly, 

WILLIAM  S.  JACKSOX, 

Attorney -General, 


Agricultural  Law. 
Payment  of  claim  for  killing  cattle  suffering  from  tuberculosi.'^. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

AT.BANY,  July  2,  190S. 

To  the  Honorable  the  Commissioner  of  Agriculture,  Albany,  N.  Y.: 

Dear  Sir. —  Yoour  request  for  an  opinion  relative  to  payment 
for  animals  destroyed  by  your  department  received. 

I  understand  the  fact^  to  be  as  follows:  Prior  to  June  8,  1908, 
certain  cattle  had  been  tested  by  your  veterinarian,  found  to  be 
suffering  from  tuberculosis,  condemned,  appraised  and,  on  June 
8,  1908,  destroyed.  On  June  9,  1908,  a  bill  was  introduced  in  the 
Legislature  amending  section  70-a  of  the  Agricultural  Law.  Such 
bill  was  passed  and  became  a  law  June  12,  1908.  Under  such 
amended  statute  the  compensation  of  owners  of  animals  destroyed 
was  fixed  at  80  per  cent,  of  appraised  value  in  case  of  localized 
tuberculosis,  and  50  per  centum,  of  aj>praised  value  in  case  of 
generalized  tuberculosis,  instead  of  60  and  40  per  cent,  respectively 
as  provided  by  the  statute  in  force  on  June  8,  1908.  The  owners 
of  the  cattle  destroved  on  June  8.  1908,  had  not  received  com- 

^  amendment  went  into  effect 

is  whether  such  owners  should 
le  per  centum  set  by  statute  in 
per  centum  allowed  by  amend- 
j  animals  referred  to  had  been 
id  they  had  been  destroyed,  the 
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owners  of  such  cattle  became  entitled  to  receive  the  per  centum  as 
fixed  l)y  the  law  then  in  force.  The  amendment  of  June  12,  1908, 
was  not  intended  to  confer  a  claim  for  increased  per  centum  upon 
the  owners  of  animals  previously  destroyed.  Its  operation  looked 
to  the  future.     It  was  not  retroactive. 

In  my  opinion,  the  owners  of  such  animals  are  entitled  to  re- 
ceive the  per  centum  of  valuation  fixed  by  the  law  in  force  at  the 
time  the  animals  were  destroyed,  and  the  subsequent  amendment  of 
June  12,  1908,  does  not  apply  thereto. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-OeneraL 


Agricultural  Law. 

(Article  IV,  sections  63-a,  64,  and  67.) 

Duties   of    the    Commissioner    of    i\griculture    concerning    the 
slaughter  and  disposition  of  tuberculosis  cattle. 

STATE  OF  NEW  YORK, 

Attornky-Gexkral's  Oi-fice, 

Albany,  July  22,  1908. 

To  the  Uonorahh,  The  Commissioner  of  Agriculture: 
Dear  Sir. —  Your   communication    of   recent   date   requesting 
I  ^'pmions  upon  the  several  questions  therein  presented,  received. 

1  I  imderstaud  the  first  question   to  be  as  follows:     ''If  the 

Commissiouer  of  Agriculture,   after  examination  duly  made  or 
<:j)used  to  be  made,  finds  that  certain  animals  are  suffering  with 
the  disease  known  as  tuberculosis,  can  he  allow  the  owner  of  said 
'n^  ^minals  to  kill  some  of  said  animals  and  sell  the  carcasses  thereof 

Joy  food  after  such  carcasses  have  been  duly  examined  and  pro- 
\iounced  fit  for  foor],  such  killing  and  selling  being  under  the 
suTveilance  of  the  Commissioner  of  Agriculture  or  his  duly  author- 
ized representatives  to  the  end  that  the  diseased  product  be  not 
^rpetrated  upon  the  consuming  public,  the  proceeds  of  such  sale 
"Yo   go  to  the  owner  of  said  cattle  and  the  Commissioner  of  Agri- 
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culture  thereafter  duly  condemning,  killing  and  disposing  of  the 
remainder  of  the  diseased  animals  in  said  herd  ?  " 

Article  IV  of  the  Agricultural  Law,  as  amended  by  chapter 
518  of  the  Laws  of  1908,  provides  a  method  to  be  followed  by 
the  Commissioner  of  Agriculture  for  the  suppression  of  infectious 
and  contagious  diseases  among  domestic  animals.  No  authority 
is  conferred  upon  the  Commissioner  of  Agriculture  to  supervise 
the  sale  of  carcasses  of  diseased  animals  by  the  owner  thereof, 
but  section  63-a,  provides:  "If  after  examination  an  animal 
is  in  the  judgment  of  the  person  making  the  examination  suffer- 
ing from  tuberculosis,  such  animal  shall  be  slaughtered  under  the 
provisions  of  this  article,  or  if  the  Commissioner  deems  that  a 
due  regard  for  the  public  health  warrants  it,  he  may  enter  into 
a  written  agreement  with  the  owner  subject  to  such  conditions  as 
the  Commissioner  of  Agriculture  may  prescribe  for  the  separa- 
tion and  quarantine  of  such  diseased  animal  or  animals.'^  So 
that  in  my  opinion  the  duty  of  the  Commissioner  of  Agriculture 
is  plain  and  where  diseased  cattle  are  found  and  the  slaughter 
thereof  is  necessary,  such  slaughter  should  be  conducted  under  the 
provisions  of  the  statute,  and  the  meat  of  such  slaughtered  ani- 
mal, when  passed  for  use  as  food  under  official  regulation,  should 
be  sold  by  the  Commissioner  of  Agriculture  and  not  by  the 
owner  of  such  diseased  cattle.  This  is  the  safest  and  most  com- 
plete method  of  protecting  the  consumer  and  of  preventing  the 
placing  of  diseased  meat  upon  the  market,  and  was  evidently  the 
method  intended  by  this  statute. 

The  following  ap])ears  to  be  the  second  question  raised :  "  Can 
the  Commissioner  of  Agriculture,  after  ascertaining  that  certain 
cattle  are  suffering  with  the  disease  of  tuberculosis,  and  after 
duly  condemning,  appraising  and  killing  such  animals  so  suffer- 
ing, allow  the  owner  thereof  to  select  such  carcasses  as  he  may 
desire,  sell  the  same  and  take  the  proceeds  of  such  sale  and  pay 
the  expense  of  the  slaughter  and  disposition  of  such  animals  so 
selected,  as  above  indicated,  and  the  Commissioner  of  Agricul- 
ture take  the  remainder  and  duly  dispose  of  them  under  the 
provisions  of  the  Agricultural  Law?" 

My  opinion  is,  that  after  the  cattle  have  been  examined,  con- 
demned, appraised  and  slaughtered,  the  only  power  which  the 
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Commissioner  of  Agriculture  has,  is  to  dispose  of  or  sell  the  meat, 
hide  and  other  marketable  parts  of  said  animal  and  pay  the  pro- 
ceeds thereof  into  the  State  treasury.  The  Commissioner  of 
Agriculture  has  no  power  or  authority  to  make  any  arrangement 
with  the  owner  whereby  the  proceeds  of  sale,  directly  or  indirectly, 
shall  go  to  the  o^vner  of  the  animal  destroyed,  instead  of  into  the 
State  treasury  as  the  statute  provides.  Of  course,  such  a  method 
would  be  a  subterfuge  whereby  the  money  which  should  be  turned 
into  the  State  treasury  by  the  Department  of  Agriculture  would 
be  indirectly  used  as  a  part  of  the  special  funds  provided  for  the 
compensation  of  owTiers  of  animals  destroyed.  When  cattle  have 
been  condemned  as  suffering  with  the  disease  of  tuberculosis  and 
have  been  appraised  and  slaughtered,  the  further  duty  of  the 
Commissioner  as  to  the  disposal  thereof  is  clearly  specified  in 
section  70-a  of  the  Agricultural  Law. 

The  third  question  presented  reads  as  follows :  ^^  Can  the 
Commissioner  of  Agriculture,  after  duly  ascertaining  that  certain 
cattle  are  suffering  with  the  disease  knoAvn  as  tuberculosis  and 
duly  appraising  the  same,  allow  the  owner  to  kill  the  said  animals 
and  dispose  of  them  and  keep  the  proceeds  and  thereafter  make 
up  to  the  said  owner  the  deficiency,  if  any  exists,  between  the 
amount  so  received  from  the  sale  and  the  amount  that  he  would 
have  received  from  the  State  had  they  been  slaughtered  and  dis- 
posed of  by  the  State  and  paid  for  under  the  provisions  of  the 
Agricultural  Law  ? " 

My  opinion  is  that  the  Commissioner  of  Agriculture  has  no 
such  power  or  authority.  This  would  present  merely  an  indirect 
means  \vhereby  the  Commissioner  of  Agriculture  might  pay  to 
the  owner  of  animals  destroyed  the  proceeds  received  from  the 
sale  thereof,  instead  of  turning  said  proceeds  into  the  State  treas- 
ury. The  Legislature  provided  a  fund  from  which  the  expenses 
of  enforcing  this  statute  should  be  drawn  and  further  provided 
that  the  proceeds  received  from  the  sale  of  carcjis^^es  should  be 
turned  into  the  State  treasury.  It  cannot  be  assumed  that  the 
fund  provided  for  this  purpose  could  legally,  by  indirect  method 
or  unauthorized  arrangement  with  OTv^iers,  be  increased  by  per- 
mitting the  owners  to  keep  the  proceeds  of  sale,  and  make  up  the 
deficiency  only  from  the  fund  provided. 
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Section  64  of  the  Agricultural  Law  provides  that  "  No  animal 
shall  be  destroyed  by  the  Commissioner  or  by  his  order  on  the 
ground  that  it  is  a  diseased  animal,  unless  first  examined  by  a 
medical  or  veterinary  practitioner  in  the  employ  of  the  Com- 
sioner,  nor  imtil  such  practitioner  renders  a  certificate  to  the 
effect  that  he  has  made  such  examination,  that  in  his  judgment 
such  animal  is  affected  with  a  specified  infectious  or  contagious 
disease,  or  that  its  destruction  is  necessary  in  order  to  suppress  or 
aid  in  suppressing  such  disease,  or  to  prevent  such  disease,  or 
to  prevent  the  spread  thereof,  specifying  the  reasons  for  such 
necessity." 

And  section  67  of  the  said  law  provides  that  "All  veterinarians 
in  the  State  shall  immediately  report  to  the  Commissioner  of 
Agriculture  the  existence  among  animals  of  any  infectious  or 
commimicable  disease  coming  to  their  knowledge." 

So  that  once  the  examination  is  made  by  the  veterinarians  of 
the  Agricultural  Department,  it  becomes  the  duty  of  such  veter- 
inarian to  make  iniiuediate  report  to  the  Commissioner  of  Agri- 
culture if  infectious  or  communicable  disease  is  discovered  among 
the  animals  examined.  When  such  report  or  certificate  of  the 
veterinarian  is  submitted  to  the  Commissioner  of  Agriculture,  the 
further  duty  of  the  Commissioner  of  Agriculture  as  to  the 
slaughter  or  quarantine  of  such  diseased  animals  is  definitely  set 
forth  in  sections  63  and  6**^-a  of  the  Agricultural  Law. 

Replying  to  all  three  of  the  above  questions  it  is  my  opinion 
•that  the  Conmiissioner  of  Agriculture  has  no  authority  to  proceed 
in  the  manner  indicated  by  any  one  of  said  questions  and  my 
answer  to  e«ch  of  the  questions  proposed  in  your  communication 
is,  therefore,  in  the  negative. 

Yours  truly, 

WILLIAM  S.  JACEjSON, 

Attorney-General. 
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Agricultural  Law. 

(Section  88.) 

State  and  County  Fairs.    What  constitute  *'  games  of  chance,"  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Aj.bany,  August  5,  1908. 

To  the  Honorable,  Commissioner  of  Agriculture,  Albany,  N.  Y.: 
Dear  Sir. —  I  am  in  receipt  of  your  favors  of  July  Gth  and 
July  27th  requesting  an  opinion  as  to  the  meaning  of  section  88 
of  the  Agricultural  Law,  in  so  far  as  it  relates  to  the  character 
of  games  of  chance,  etc.,  which  may  be  allowed  at  an  Agricultural 
Society  Fair,  to  which  State  money  is  paid. 

Section  88  of  the  Agricultural  T^^v  provides  as  follows : 

"  *  *  *  Any  Agricultural  Society  which  shall  know- 
ingly permit  the  use  of  any  gambling  device,  device,  instru- 
ment or  contrivance  in  the  operation  of  which  bets  are  laid 
or  wagers  made,  wheel  of  fortune,  or  the  playing  or  carrying 
on  of  any  game  of  chance,  upon  the  grounds  used  by  it  for, 
or  during,  an  annual  meeting,  fair  or  exhibition,  shall  there- 
upon forfeit  its  rights  to  any  moneys  it  would  or  might  be 
entitled  to  receive  under  the  provisions  of  this  act ;  *  *  * 
but  this  shall  not  be  construed  to  prohibit  horse  racing  or 
tests  or  trials  of  skill." 

Gambling  is  defined  an  agreement  between  two  or  more  by 
which  they  undertake  to  play  by  certain  rules  at  cards  or  some 
other  contrivance,  and  that  one  shall  be  the  loser  and  the  other, 
the  winner.     (People  v.  Todd,  51  Ilun,  446.) 

The  first  clause  of  this  section  would  prohibit  all  games  of 
chance,  such  as  ball-throwing,  knife  boards,  cane-racks,  etc.,  as 
these  are  contests  whereby  one  must  be  the  loser  and  the  other 
the  gainer. 

The  Legislature,  however,  has  made  an  exception  as  to  horse 
racing  and  tests  or  trials  of  skill.     The  exception  as  to  horse 
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racing  requires  no  discussion  and  the  tests  or  trials  of  skill  are 
too  numerous  and  varied  to  be  discussed  individually,  their  gen- 
eral operation  being  identical.  In  the  matter  of  games  the  test 
of  skill  should  be  the  skill  of  the  player  and  not  that  of  the  owner 
of  the  device  and  must  not  be  governed  entirely  by  chance.  Under 
this  latter  definition  would  come  dice  throwing,  drawing  of  pad- 
dles which  have  sealed  numbers  which  may  or  may  not  lead  to 
prizes,  jewelry  wheels,  candy  wheqjs  and  pickout  games.  In 
dice  throwing  and  shell  game  and  such  devices  the  skill  involved 
is  the  skill  of  the  owner  of  the  device  and  is  not  such  game  as 
contemplated  by  this  exception.  Under  the  decisions  of  the  courts 
in  this  State  a  gambling  device  is  defined  to  be  anything  which 
is  used  as  a  means  of  playing  for  money  or  other  things  of  value, 
so  that  the  result  depends  more  largely  on  chance  than  skill,  and 
the  prizes  or  hazard  may  be  money  or  other  valuable  thing. 
Wheels  of  fortune  are  prohibited  by  name  under  the  statute, 
and  the  many  other  devices  which  are  held  to  be  gambling  are 
chuck-a-luck  table,  slot  machines  and  in  general  all  tools,  imple- 
ments and  machinery  of  professional  gamblers,  which  are  adapted, 
designed  and  devised  for  playing  of  games  of  chance.  Articles 
which  may  be  and  often  are  used  merely  for  purposes  of  amuse- 
ment, such  as  playing  cards,  chess-men,  billiards,  dominoes,  etc., 
not  used  exclusively  for  gambling  purposes  are  not  gambling  de- 
vices within  the  meaning  of  the  statute.  I  am  of  the  opinion  that 
such  games  of  chance  as  give  an  opportunity  for  a  display  of 
skill  upon  the  part  of  the  player  do  not  come  within  the  pro- 
hibition of  the  statute,  but  that  other  games  which  are  purely 
games  of  chance  or  skill  on  the  part  of  the  manipulator  of  the 
devices,  whether  the  prize  consists  of  cash  or*any  other  valuable 
article,  are  prohibited. 

Yours  truly, 

WILLIAM  S.  JAOKSON, 

Attorney-Oeneral 
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OPINIONS   RENDERED   THE   STATE   COMMISSIONER 
OF  EDUCATION. 


University  Law  —  Section  33. 

Whether  title  "  University  Society,  Incorporated "  comes  within 
meaning  of  chapter  378,  Laws  of  1892. 

(See  opinion  April  27,  1905,  March  21,  1906,  May  10,  1907.) 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  March  19,  1908. 

Howard  H.  Rogers,  Esq.,  Assistant  Commissioner  of  Education, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  communication,  together  with  certificate  of  in- 
corporation, requesting  an  opinion  as  to  whether  the  title  proposed 
by  the  **'  University  Society,  Incorporated  "  is  prohibited  by  sec- 
tion 33  of  chapter  378  of  the  Laws  of  1892,  known  as  the  Univer- 
sity Law,  received. 

There  is  set  forth  in  said  certificate  as  one  of  the  purposes  for 
which  said  society  is  proposed  to  be  incorporated  the  following 
provision : 

"  To  make  and  enter  into  and  perform  contracts  of  every 
sort  and  kind  for  any  lawful  purpose  with  any  individual, 
firm,  association,  corporation,  private,  public  or  municipal 
body  politic,  and  with  the  government  of  the  United  States, 
or  any  state,  territory  or  colony  thereof.'' 

Section  33  of  the  La^vs  of  1892,  known  as  the  University  Law, 
••)  far  as  material  hereto,  is  as  follow\s: 

"  Section  33.  Prohibitions.  Xo  individual,  association  or 
corporations  not  holding  university  or  college  degrec-confc  r- 
ing  powers  by  special  charter  from  the  I^gi4atnre  of  this 
state  or  from  the  Regents,  shall  confer  any  degrees,  nor  after 
January  1,  1893,  shall  transact  business  under,  or  in  any 
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way  assume  the  name  university,  or  college,  till  it  shall  have 
received  from  the  Regents,  under  their  seal,  written  permis- 
sion to  use  such  name,  and  no  such  permission  shall  be  granted 
by  the  Regents,  except  on  favorable  report  after  j^ersonal  in- 
s{>ection  of  the  institution  by  an  officer  of  the  University.'' 

The  above  quoted  certificate  of  said  proposed  corpora ti(m  seems 
broad  enough  to  permit  such  coq^oration  to  transact  the  business  of 
an  educational  institution.  It  is  obvious  that  the  corporation 
violates  said  section  33  when  it  transacts  business  while 
assuming  in  any  way  the  name  ^^  University  "  without  the  per- 
mission of  the  Regents. 

It  is  my  opinion  that  the  title  projwsed  by  the  "  I'niversity 
Society,  Incorporated  "  is  prohibited  by  said  section  33. 
Yours  truly, 

WILLIAM  S.  JACKSOIN', 

Attorney-General. 


University  Law  —  Section  28. 

Whether  Board  of  Regents  of  the  University  of  the  State  of  Xew 
York,  may  incorporate  an  educational  institution  with  power 
to  issue  stock,  subject  to  the  provisions  of  the  Stock  Corpora- 
tions Law. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  2,  1908. 

Hon.  Howard  J.  Rogers,  First  Assistant  Commissioner  of  Edu- 
cation, Albany,  N.  Y.: 
Dear  Sir. —  Yours,  asking  my  opinion  as  to  the  power  of  the 
Board  of  Regents  of  the  University  of  the  State  of  Xew  York 
under  section  27  of  the  University  Law  (Laws  1892,  chapter  378) 
to  incorporate  an  educational  institution  with  power  to  issue  stock 
subject  to  the  provisions  of  the  Stock  Corporations  Law,  is  re- 
ceived. 
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Section  27  reads  as  follows: 

'  The  regents  may,  by  an  instrument  under  their  seal  and 
recorded  in  their  office,  incorporate  any  university,  college, 
academy,  library,  museum,  or  other  educational  institution, 
under  such  name,  with  such  number  trustees  or  other  man- 
agers, and  with  such  powers,  privileges  and  duties,  and  sub- 
ject to  such  limitations  and  restrictions  in  all  respects  as  the 
regents  may  prescribe  in  conformity  to  law." 

By  section  20  of  said  act,  it  is  provided  that  the  regents  may  at 
any  time,  for  sufficient  cause,  by  an  instrument  under  their  seal 
and  recorded  in  their  office,  change  the  name,  or  alter,  suspend  or 
revoke  the  charter  of  any  institution  chartered  by  the  regents  or 
unckr  a  general  law,  provided,  that  unless  on  unanimous  request 
<f  the  trustees  of  the  institution,  no  name  shall  be  changed  and 
no  charter  shall  be  altered,  nor  shall  any  rights  or  privileges  there- 
nndfr  be  suspended  or  repealed  by  the  regents,  till  they  have 
mailed  to  the  usual  address  of  every  trustee  of  the  institution  con- 
cerned, at  least  thirty  days  notice  of  a  hearing  when  any  objections 
to  the  proposed  change  will  be  considered,  and  till  ordered  by  vote 
at  a  meeting  of  the  regents  for  which  the  notices  have  specified 
that  action  is  to  be  taken  on  the  proposed  change. 

By  section  30  of  said  act  it  is  also  provided  that  under  like 
restrictions  the  regents  may  dissolve  any  such  educational  corpora- 
tion, whether  with  or  without  a  capital  stock,  and  whether  incor- 
porated by  the  regents  or  imder  a  general  or  by  a  special  law,  and 
make  such  disposition  of  the  property  of  such  corporation  remain- 
ing after  payment  of  its  debts  and  liabilities  as  the  regents  shall 
deem  just  and  equitable  and  best  promoting  public  interests.  The 
regi^nts  may  also,  after  a  similar  hearing,  issue  to  any  such  educa- 
tional corporation  a  new  charter  which  shall  take  the  place  in  all 
respects  of  that  under  which  it  has  been  operating. 

r  am  of  the  opinion  that  corporations  formed  for  educational 
purposes  must  make  their  a]i))lication  for  incorporation  to  the 
Board  of  Regents.  The  charter  granted  by  such  board  may  con- 
tain such  provisions  for  the  is'=iuanco  of  stock  and  to  such  an 
amount  as  such  board  may  de<nn  advisable,  with  such  other  limi- 
faf ion.<^  and  restrictions  as  such  board  may  prescril)e  in  conformity 
to  the  Stock  Corporation  Law. 
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The  amendment  to  the  Buj^iness  Corporation  Law  (Laws  1890, 
chapter  567,  as  amended,  and  as  amended  by  Laws  1907,  chapter 
646)  docs  not  aflPect  or  amend  in  any  way  the  provisions  of  the 
L^niversity  Law.     Section  2  of  that  act,  as  amended,  reads 

"  Three  or  more  pei*sons  may  become  a  stock  corporation 
for  any  lawful  business  purpose  or  purposes  other  than  a 
moneyed  corporation,  or  a  corporation  providcxl  for  by  the 
banking,  the  insurance,  the  railroad  and  the  transportation 
corporations  law^s,  or  an  educational  institution  or  corporation 
which  may  be  incorporated  as  provided  in  the  University 
Law,  by  making,  signing,  acknowledging  and  filing  a  certifi- 
cate which  shall  contain "    *    *    *. 

It  will  bo  seen  from  such  amendment  that  moneyed  corporations, 
corporations  provided  for  by  the  banking,  insurance,  railroad, 
transportation  corporations  laws,  or  an  educational  institution  or 
corporation  which  may  be  incorporated  as  provided  for  by  the 
University  Law  are  specifically  excepted  from  its  provisions.  The 
provisions  of  the  University  Law  (Supra)  are,  therefore,  still  in 
force  and  effect. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttorney-Cjeneral, 


OPINIONS  RENDERED  THE  STATE  COMMISSIONERS 
OF  FOREST,  FISH  AND  GAME. 


Indians  —  State  Iteservations. 

Right  of  Indians  to  hunt  and  fish  upon  their  own  reservation?! 
wnthout  taking  out  a  license. 

STATE  OF  NEW  YORK, 

Attorxey-Genkkal's  Office, 

Albaxv,  Dcccmher  17,  1908. 

Hon.  James  S.  Whipple,  Forest ^  Fish  aand  Game  Commissioner, 
Albany,  N,  Y,: 
Dear  Sir. —  ily  attention  has  been  directed  to  the  jmblished 
announcement  that  you  take  the  position  that  lutlians  must  take 
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out  licenses  under  the  Game  Law,  to  be  entitled  to  hunt  on  their 
reservations.  I  feel  it  my  duty  to  inform  you  under  these  circum- 
stances that  certain  of  the  reservations  in  this  State  are  held  by 
the  tribes  under  treaties  made  between  them  and  the  State  and  that 
by  the  terms  of  the  treaties  the  Indian  right  of  user  is  absolute. 
So  far  as  the  right  of  hunting  is  concerned  the  original  treaties 
have  not  been  modified.  Those  treaties  have  been  declared  to  be 
solemn  CDutracts  of  the  State  by  Governors  of  the  State.  Judges 
of  our  highest  coourts  have  taken  the  same  position  in  respect  to 
attempts  to  tax  Indians.  Other  reservations  are  held  under  un- 
qualified treaty  right  of  user  guaranteed  to  the  Indians  by  the 
Federal  Government.  In  neither  of  these  cases  has  the  State  any 
right  whatever  to  enforce  a  tax  against  a  reservation  Indian  who 
himts  upon  his  rcserv^ition.  In  view  of  the?e  treaties  I  cannot  con- 
strue the  language  of  the  Game  Law  as  showing  a  legislative  intent 
that  the  license  tax  should  apply  in  the  cases  mentioned.  Any  at- 
tempt to  enforce  such  application  of  the  Game  Law  would  in  my 
opinion  violate  the  treaties. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-Oeneral. 

OPINIONS   RENDERED   THE   STATE   COMMISSIONER 

OF  HEALTH. 


Marriage  Lav)  —  TAccnses, 

Issue  of  licenses,  filing  of  certificates.    Chapter  752,  Laws  of  1907. 

STATE  OF  NEW  YOEK, 

Attorney-Gexerat/s  Office, 

Albany,  January  8,  1908. 

Hon.    EuGEXE    A.    Porter,    Conunissioncr   of   neallli,   Albany ^ 
N.  Y.: 

Dear  Sir. —  Replying  to  your  favor  of  the  7th  instant,  request- 
ing my  opinion  In  re  construction  of  chapter  742  of  the  Laws  of 
1907.     That  act  provides,  section  5,  as  follows: 

"  The  town  or  city  clerk  of  each  and  every  town  or  city  in 
this  state  is  hereby  eni])Owc'red  to  issue  marriage  license  to 
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any  person  applying  for  same  who  may  be  entitled,  under  the 
laws  of  this  state,  to  contract  matrimony,  authorizing  the  mar- 
riage of  such  parties  whose  license  shall  be  substantially  in  the 
following  form   *   *  *." 

That  license  is  to  bear  an  endorsement  of  a  certificate  that  the 
ceremony  has  been  performed,  and  the  act  further  provides  as 
follows : 

"  The  license  issued  and  the  certificate  duly  signed  by  the 
person  who  shall  have  solemnized  the  marriage  therein  author- 
ized, shall  be  returned  by  him  to  the  office  of  the  town  or  city 
clerk  who  issued  the  same  *   *   *."' 

It  thus  appears  that  there  is  to  be  but  one  original  certificate  of 
the  marriage  and  that  can,  of  course,  be  filed  only  in  one  place. 

Section  22  of  the  Public  Health  Law  provides  that  certificates 
of  marriage  shall  be  filed  with  the  town,  village  and  city  boards 
of  health,  and  the  same  has  not  been  expressly  amended  to  con- 
form with  the  requirements  of  chapter  742  of  the  Laws  of  1907. 

I  conclude,  therefore,  that  the  latter  act,  being  inconsistent  with 
the  provisions  of  the  Public  Health  Law,  supersedes  the  latter  in 
respect  to  the  places  where  certificates  are  to  be  filed,  and  in  a  case 
where  a  marriage  is  performed  in  a  village,  the  certificate  should 
be  filed  by  the  officiating  i)erson  with  the  town  clerk. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttorney-Oenerah 


Public  Health  Law  —  Local  Boards, 

Appointment  health  officer  town  of  Arcadia,  legality  of. 

STATE  OF  NEW  YOEK, 

Attorney-Generat/s  Offick, 

Albany,  March  19,  1908. 

Eugene  TL  Porter,  Esq.,  State  Commhsioner  of  Health,  Albany, 
N.  Y.: 
Dear  Sir. —  Yours  of  the  10th  inst.  relative  to  the  two  nomina- 
tions made  at  different  meetings  by  the  board  of  health  of  the 
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town  of  Arcadia,  Wayne  county,  for  appointment  as  health  officer 
of  that  town,  and  asking  my  opinion  as  to  which  one  of  the  nomi- 
nations should  be  considered  legal,  is  received.  The  facts  as  I 
find  them  in  your  communication  are  as  follows : 

"On  February  11,  1908,  the  board  of  health  of  the  above- 
named  town  held  a  meeting  and  Dr.  W.  II.  Jessup  was  named 
to  you  for  appointment  as  health  officer  of  the  said  town.  At 
that  meeting  Mr.  James  II.  LaKue,  who,  it  is  claimed,  is  or 
was  a  duly  elected  justice  of  the  peace,  participated  therein 
and  voted  at  such  meeting. 

"On  February  28,  1908,  you  were  notified  by  Koswell  I. 
Lee,  town  clerk  and  secretary  of  the  town  board  of  health,  that 
since  the  meeting  at  which  Dr.  Jessup  was  named  it  had  been 
discovered  that  one  of  the  justices  of  the  peace  (evidently 
referring  to  Mr.  LaKue)  had  failed  to  qualify,  and  that  the 
town  board  met  and  appointed  another  person  to  sen^e  as  jus- 
tice of  the  peace,  who  qualified  for  the  position  and  met  with 
the  town  board  of  health  on  the  3d  day  of  ilarch,  when  the 
nomination  of  Dr.  Jessup  was  rescinded,  and  Dr.  Dwight  F. 
Johnson  nominated  for  appointment  as  health  officer. 

"  On  March  4th  you  were  also  notified  by  AV.  T.  Purchase^ 
one  of  the  justices  of  the  peace  and  a  member  of  the  town 
board  of  health,  that  James  IT.  LaRne,  a  duly  elected  justice 
of  the  peace,  had  been  illegally  remov(Ml  from  office  by  a 
minority  of  the  town  board  without  due  proce-s  of  law  and 
at  the  time  Dr.  Jessup's  nomination  was  rescinded  and  Dr. 
Johnson  nominated  for  appointment  as  health  officer,  and  that 
the  town  board  of  health  was  not  legally  organized." 

It  is  provided  by  statute  that  where  a  person  is  elected  a  justice 
of  the  peace  he  shall,  before  entering  upon  the  discharge  of  the 
duties  of  such  office,  take  and  sul)-cril)e  the  official  oath  as  well  a$ 
give  his  official  bond  (Town  Law,  section  5S,  as  amended  by  Laws 
1901,  chapter  398.)  The  claim  is  now  made  that  when  ifr.  LaTfue 
attended  the  meeting  of  the  town  board  of  health  on  February  11, 
1908,  and  voted  thereat,  he  had  not  qualified  as  such  justice  of  the 
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peace  and,  therefore,  had  no  right  to  vote  or  participate  at  Siich 
meeting. 

It  is  conceded  that  Mr.  LaEue  was  duly  elected  a  justice  of 
the  peace  and  I  assume  that  the  town  clerk  of  the  town  of  Arcadia 
transmitted  to  the  county  clerk  of  Wayne  county,  within  ten  days 
after  such  election,  a  certificate  under  his  hand,  showing  the  result 
of  such  election,  as  required  by  statute  (Town  Law,  section  57,  as 
amended  by  Laws  1898,  chapter  363)  which  in  law  is  presumptive 
evidence  of  his  election. 

Conceding,  therefore,  that  he  failed  to  qualify,  as  required  by 
statute,  such  failure  did  not  at  the  time  such  meeting  was  held 
affect  his  power  and  rights  as  such  justice  of  the  peace.  He  at  that 
time  Avas  an  officer  de  facto,  duly  qualified  to  hold  oflfice,  although 
holding  by  defeasible  title  if  he  did  not  take  the  oath  of  ofiice  nor 
give  his  official  bond.  That  omission  may  work  a  forfeiture,  but 
unless  and  until  such  forfeiture  is  adjusted  he  remains  the  right- 
ful officer  as  if  he  had  taken  the  proper  oath  and  given  the  proper 
bond  (People  ex  rel.  Woods  v.  (Jrissey,  91  X.  Y.  G35 ;  Foot  v. 
Stiles,  57  :N.  Y.  399;  Conin  v.  Martin,  52  X.  Y.  643;  Matter  of 
Kendall,  85  X.  Y.  302 ;  Cronin  v.  Stoddard,  97  N.  Y.  271 ;  Weeks 
V.  Ellis,  2  Barb.  234). 

Xow  it  is  claimed  that  the  town  board  at  a  meeting  held  some- 
time after  tlie  meeting  of  the  board  of  health,  which  was  held  on 
February  11,  1908,  did  take  steps  adjudging  such  forfeiture  by 
appointing  another  person  to  serve  as  justice  of  the  peace  in  the 
place  and  stead  of  Mr.  LaRue,  such  person  qualifying  for  the 
position  and  meeting  with  the  town  board  of  health  on  March  3, 
1908,  when  the  nomination  of  Dr.  Jessup  for  appointment  was  re- 
scinded and  Dr.  Johnson  nominated  for  appointment  instead. 

The  facts  stated  relative  to  the  meeting  of  the  town  board,  when 
the  appointment  of  a  person  to  serve  as  justice  was  made,  as  well 
as  to  the  meeting  of  the  board  of  health,  wh(>n  the  nomination  of 
Dr.  Jessup  was  rescinded,  are  too  indefinite. 

I  would  like  to  know  when  the  meeting  of  the  town'  board  was 
held,  the  number  of  members  present  and  voting,  the  number  of 
members  present  and  voting  at  the  meeting  of  the  board  of  health, 
and  all  other  information  obtainable  which  will  enable  me  to  pass 
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intelligently  upon  the  question  as  to  the  proceedings  of  the  board 
of  health  on  March  3d  being  lawful  and  valid.     Upon  receipt  of 
same  it  shall  receive  ray  immediate  consideration. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General, 


Public  Health  Law,  Sections  24-30. 

Maintenance  quarantine,  destriictiai  furniture,  clothing,  etc.,  by 
'  Board  of  Health,  charge  upon  municipality. 

STATE  OF  NEW  YORK, 

Attorxey-Genkral's  Office, 

Albany,  March  26,  1908. 

Hon.  EuQE^'E  II.  Porter,  Slalc .Commis.^iouer  of  ITcalth,  Albany, 
N.  Y.: 

Dear  Sir. —  Yours  relative  to  sections  24  and  30  of  the  Public 
Health  Law  and  asking  my  opinion  as  to  whether  the  charges  for 
maintaining  quarantine,  etc.,  are  a  charge  upon  the  municipality 
or  the  persons  quarantined,  providing  they  are  financially  respon- 
sible, and  also  where  the  board  of  health  deem  is  necessary  to 
destroy  or  burn  bedding,  carpets,  clothing,  etc.,  is  the  municipality 
liable  for  the  value  of  those  articles  or  must  the  loss  fall  upon  the 
person  owning  the  property  destroyed,  is  received. 

The  Public  Health  Law  (Laws  181);3,  chapter  091,  as  amended 
by  Laws  190*3,  chapter  383)  provides  as  follows: 

'  "  Every  such  local  board  of  health  shall  guard  against  the 
introduction  of  contagious  and  infectious  diseases  by  the  exer- 
cise of  pro[>er  and  vigilant  inspection  and  control  of  all  per- 
sons and  things  arriving  in  the  municipality  from  infected 
places,  or  which  from  any  cause  are  liable  to  communicate 
contagion.  It  shall  cause  the  isolation  of  all  persons  and 
things  infected  with  or  exposed  to  such  diseases  and  provide 
suitable  places  for  the  treatment  and  care  of  sick  persons  who 
cannot  otherwise  be  provided  for     *     *     *."     (Section  24.) 
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lu  my  opinion  the  provisions  of  tho  foregoing  section  give  the 
board  of  health,  when  in  the  performance  of  its  duty,  full  and 
complete  power  and  authority  to  destroy  such  personal  property  as 
it  deems  necessary  for  ihe  benefit  of  the  public  health,  as  well  as 
guarding  against  the  intnxluction  of  contagions  and  infectious 
diseases,  and  the  value  of  siu»h  proi)erty  must  be  sustained  by  the 
owner  thereof,  and  not  by  the  municipality.  (Matter  of  Smith,  84 
Ilun,  47;  Matter  of  Taxpayers  of  Plattsburgh.  ir)7  X.  Y.  8G,  87; 
Kent  V.  Village  of  IXorth  Tarry  town,  '2()  Misc.  Kep.  87.) 

In  Matter  of  Smith,  supra.  Judge  Dykman,  who  wrote  the  opin- 
ion, says  (page  470)  :         • 

"  The  execution  of  such  laws  may  result  in  tbe  deprivation 
of  personal  liberty  and  the  destruction  of  property,  but  it  by 
no  niefens  follows  that  any  constitutional  rights  have  l)een  in- 
vaded or  abridged  within  the  meaning  of  the  Constitu- 
tion."    *     *     *. 

It  also  is  provided  by  the  Public  Health  Law: 

''All  expenses  incurred  by  any  local  lx)ard  of  health  in  the 
!  performance  of  the  duties  imposed  ujx>n  it  or  its  mend)ers  by 
law,  shall  l)e  a  charge  upon  the  nuinicii)ality,  and  shall  be 
audited,  levied,  collected  and  paid  in  the  same  manner  as  the 
other  charges  of,  or  ui)on  the  municipality  are  audited,  levied, 
collected  and  paid.''    *    *    *     (Section  30.) 

The  provisions  of  the  foregoing  section  apply  to  all  expenses  in- 
curred by  any  local  board  of  health.  Thcreft)re  the  exp(»nses  and 
charges  for  maintaining  a  quarantine  are  a  charge  u{Km  the 
municipality  where  incurred,  and  not  upon  the  person  or  pei'sons 
quarantined,  even  though  such  jiersons  are  financially  able  to  pay 
same  (Matter  of  Taxpayers  of  Plattslnirgh,  su])ra ;  Kent  v.  Vil- 
lage of  North  Tarrytown,  supra;  People  ex  rel.  McCioveni  v.  Trus- 
tees, etc.,  2  Ai)p.  l)iv.  20,  affinned  15;]  X.  Y.  ()4:]). 
Yours  truly, 

WILLIAM  S.  JAOKSOX, 

Ailoniey-Gcneral. 
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State  Commissioner  of  Health  —  Nuisances. 

No  jurisdiction  over  pollution  Poultney  river  in  State  of  Vermont. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  1,  1908. 

Hon.  Eugene  H.  Porter,  State  Commissioner  of  Health,  Albany, 
N.  Y.: 

Dear  Sir. —  Yours,  relative  to  the  appeal  of  Mr.  T.  D.  South- 
wood,  of  the  town  of  Hampton,  for  aid  in  preventing  the  pollution 
of  the  Poultney  river  by  sewage  from  the  village  of  Poultney,  Vt., 
and  asking  what  action  can  be  taken  by  your  department  to  re- 
strain such  village  from  continuing  to  discharge  the  said  sewage, 
which  apparently  constitutes  a  nuisance,  is  received. 

The  grievance  mentioned  in  your  letter,  the  lociis  delicti,  is  in 
the  State  of  Vermont.  The  jurisdiction  of  your  Department  is 
confined  to  the  State  of  Iff  ew  York.  No  proceedings  can  be  insti- 
tuted or  maintained  either  in  the  courts  of  this  State,  or  elsewhere, 
to  restrain  the  village  authorities  of  Poultney,  Vt.,  from  continu- 
ing the  discharge  of  the  sewage  complained  of. 

Our  courts  would  have  no  jurisdiction  of  the  subject  matter  in- 
volved, nor  jurisdiction  of  the  persons  composing  the  officials  of 
such  village.  It  could  render  no  judgment  nor  issue  any  decree 
therein  which  could  be  made  effective.  Neither  could  your  De- 
partment take  any  steps  or  proceedings  therein  which  would  have 
any  binding  force  or  effect  on  the  authorities  of  the  village  of 
Poultney,  Vt.  (Richmond  v.  The  People  of  Porto  Rico,  51  Misc. 
Rep.  202;  Gleason  v.  Northwestern  Mutual  Life  Ins.  Co.,  113 
App.  Div.  191 ;  Coston  v.  Coston,  118  App.  Div.  1.) 

The  owners  of  riparian  rights  along  the  Poultney  river  are,  in 
my  opinion,  left  to  their  remedies  in  the  proper  court  of  the  State 
of  Vermont. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General, 
12 
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State  Board  of  Health  —  Nuisances. 

Power  over  local  board  in  Town  of  Qreenburg,  Westehester  county, 
to  compel  them  to  abate  nuisance  of  fat  and  bone  rendering 
plant. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  April  2,  1908. 

Hon.  Eugene  H.  Porter,  M.  D.,  Siaie  Commissioner  of  Health, 
Albany,  N.  Y.: 

'  Dear  Sir. —  Yours,  relative  to  complaints  made  against  the  fat 
and  bone  rendering  plant  of  Henry  Lander  in  the  town  of  Qreen- 
burg, Westchester  county,  N.  Y.,  is  received. 

It  appears  from  your  communication  that  in  1896  an  action  was 
commenced  by  Mr.  Landers  against  the  health  officer  and  members 
of  the  health  board  of  the  town  of  Greenburg  and  an  injunction 
was  granted  restraining  the  defendants  from  interfering  Avith  the 
plaintiff  in  the  conduct  of  his  business  of  rendering  animals  and 
the  manufacture  of  fertilizer. 

The  injunction  when  first  issued  was  no  doubt  a  temporary  one, 
accompanied  with  an  order  to  show  cause  why  it  should  not  be 
made  permanent.  Whether  the  defendants,  upon  the  return  of 
the  order  to  show  cause,  opposjed  the  motion  to  make  the  injunction 
permanent  does  not  appear,  nor  does  it  appear  that  an  issue  in  any 
action  has  been  joined  by  the  service  of  an  answer,      i 

The  injunction,  however,  you  state,  is  still  in  force.  It  seems 
incredible  that  the  health  officer  and  members  of  the  health  board, 
as  well  as  their  successors  in  office,  if  such  is  the  fact,  would  allow 
such  an  action,  which  could  be  made  a  preferred  cause  on  the 
calendar,  to  lie  dormant  for  over  twelve  years  without  taking  some 
steps  to  force  it  to  trial,  where  the  health  of  the  inhabitants  of  the 
town  of  Greenburg  required  a  speedy  determination  of  such  action. 

I  would  therefore  suggest  that  the  present  health  officer  and 
members  of  the  health  board  direct  their  attorney  to  move  for  a 
dismissal  of  the  action  for  the  plaintiff's  failure  to  bring  it  to  trial. 
If  the  court  will  not  dismiss  action  I  believe  it  will  vacate  in- 
junction by  reason  of  such  delay  on  the  part  of  the  plaintiff 
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(Olnus  V.  Bingham,  individually  and  as  police  commissioner,  etc., 
116  App.  Div.  804). 

After  above  step  is  taken,  or  if  the  health  officer  and  health 
hoard  refuse  or  neglect  to  comply  with  such  request,  kindly  con^- 
municate  with  me  for  further  advice.     ' 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-General. 

Public  Health  Law,  Section  22  —  Bureau  of  Vital  Statistics. 

"Whether  local  registrars  shall  accept  death  certificates  signed  by  an 
•  osteopath. 

STATE  OF  NEW  YOEK, 

Attorxey-Geneeal's  Office, 

Albany,  April  30,  1908. 

Hon.  Eugene  II.  Porteb,  M.  D.,  State  Commissioner  of  Health, 
Albany,  N.  Y.: 

Dear  Sir. —  Yours  of  the  10th  inst.,  asking  for  a  ruling  on  the 
question  whether  local  registrars  ©f  vital  statistics  throughout  the 
State  should  accept  death  certificates  signed  by  an  osteopath,  is 
received. 

Section  22  of  the  Public  Health  Law  (Laws  1893,  chapter  661, 
as  amended  by  Laws  of  1908,  chapter  14),  provides  that  every 
local  board  of  health  shall  supervise  and  make  complete  the  resig- 
tration  of  all  births  and  deaths  occurring  within  the  municipality, 
and  the  cause  of  death  and  the  finding  of  coroners'  juries,  in  ac- 
cordance with  the  methods  and  forms  prescribed  by  the  State  De- 
partment of  Health,  and  after  registration,  promptly  forward  the 
certificate  of  such  births  and  deaths  to  the  State  Bureau  of  Vital 
Statistics.  Such  section  also  provides  that  every  physician  or 
midwife  attending  at  the  birth  of  a  child,  and  no  physician  or 
mid-wife  being  in  attendance,  the  parent  or  custodian  of  a  child 
bom,  shall  cause  a  certificate  of  such  birth  to  be  returned  within 
ten  days  thereafter  to  the  local  board  of  health  or  person  designated 
by  it  to  receive  the  same,  which  shall  be  attested,  if  a  birth  by  the 
physician  or  raid-wife,  if  any,  in  attendance,  no  physician  or  mid- 
wife being  in  attendance,  by  the  parent  or  custodian  of  a  child  born. 
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Your  department,  in  pursuance  of  the  foregoing  statute,  has  no 
doubt  prescribed  the  methods  to  be  followed,  as  well  as  the  forms 
to  be  prepared  and  signed  for  the  registration  of  deaths,  and  the 
causes  of  same,  and  which  as  I  am  told  have  been  invariably 
attested  by  a  physician. 

Such  statute  does  not  in  express  terms  provide  that  a  certificate 
of  death,  and  the  cause  of  such  death,  must  be  attested  by  a  physi- 
cian. It  must,  howeverj  be  borne  in  mind  that  the  provision  of 
the  statute  in  question  is  a  police  regulation.  As  the  State  Depart- 
ment of  Health  is  by  such  statute  required  to  prescribe  the  methods 
and  forms  to  be  followed  by  the  local  boards  of  health  for  the  regis- 
tration of  deaths,  the  State  Department  of  Health,  in  my  opinion, 
is,  under  the  provisions  of  such  statute,  clothed  with  the  power 
and  authority  to  prescribe  such  methods  for  the  registration  of 
deaths,  and  who  shall  attest  such  certificates  of  death,  as  it  may 
deem  necessary. 

Yours  truly,  « 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Marriage  Law  —  Licenses. 

(Chapter  742,  Laws  1907.) 

Where  marriage  should  be  performed  when  license  is  issued  to 

non-reeidents. 

STATE  OF  NEW  YOKE, 

Attorney-General's  Office, 

Albany,  August  21,  1908. 

Eugene    H.    Porter,    M.  D.,    State    Commissioner   of   Health, 
Albany,  N.  Y.: 

Dear  Sir. —  Yours  of  the  16th  inst.  asking  my  opinion  with 
reference  to  chapter  742  of  the  Laws  of  1907,  constituting  the 
Marriage  License  Law,  is  received. 
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Section  8  of  such  law  reads  as  follows : 

"  It  shall  be  necessary  for  all  persons  intending  to  be  mar- 
ried to  obtain  a  marriage  license  from  the  town  or  city  clerk 
of  the  town  or  city  in  which  the  woman  to  be  married  resides 
and  to  deliver  said  license  to  the  clergyman  or  magistrate  who 
is  to  officiate  before  the  marriage  can  be  performed.  If  the 
woman  or  both  parties  to  be  married  are  non-residents  of  the 
state  such  license  shall  be  obtained  from  the  clerk  of  the  town 
or  city  in  which  the  marriage  is  to  be  performed." 

Section  9  makes  provisions  for  the  issuing  of  such  licenses  by 
the  town  or  city  clerk  and  gives  substantially  the  form  of  such 
license. 

Section  12  provides  as  follows : 

"  If  any  clergyman  or  other  person  authorized  by  the  laws 
of  this  state  to  perform  marriage  ceremonies  shall  solemnize 
or  presume  to  solemnize  any  marriage  between  any  parties 
without  a  license  being  presented  to  him  or  them  as  herein 
provided  or  with  knowledge  that  either  party  is  legally  incom- 
petent to  contract  matrimony  as  is  provided  for  in  this  act 
shall  be  guilty  of  a  misdemeanor  and  on  conviction  thereof 
shall  be  punished  by  a  fine  not  less  than  fifty  dollars  nor 
more  than  five  hundred  dollars  or  by  imprisonment  for  a  term 
not  exceeding  one  year." 

Clergymen  or  other  persons  authorized  by  the  laws  of  this  State 
to  perform  marriage  ceremonies,  should  for  their  own  protection, 
see  that  the  provisions  of  the  foregoing  statute  are  carefully  and 
fully  adhered  to,  and  that  the  proper  license  is  issued  by  the  clerk 
of  the  town  or  city  in  which  the  ceremony  is  to  be  performed  as 
well  as  presented  to  him  before  such  ceremony  shall  be  solemnized. 
When  therefore  a  marriage  license  is  issued  to  non-residents  of  the 
State,  and  they  go  to  a  town  or  city  other  than  the  town  or  city 
from  where  such  license  is  issued  and  have  the  marriage  ceremony 
performed,  the  clergyman  or  other  person  solemnizing  such  mar- 
riage violates  the  provisions  of  sections  8  and  12  of  said  act,  and 
in  my  opinion  is  guilty  of  a  misdemeanor  as  in  said  act  provided. 
Such  marriage,  must,  under  the  statute  be  performed  in  the  town 
or  city  where  license  was  issued. 
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It  is  as  hereinbefore  stated  the  duty  of  such  clergyman  to  see 
that  such  license  is  issued  by  the  clerk  of  his  town  or  city  and  pre- 
sented to  him  before  he  solemnizes  such  marriage. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

AttofTtey-Oeneral. 


OPINIONS  RENDERED  THE  STATE  FAIR  COMMIS- 
SION. 


State  Fair  Grounds,  Syracuse.    Agreement  concerning  water  sup- 
ply and  laying  of  pipe  line  and  right  of  way. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  7,  1908. 

Hon.  Stanton  C.  Shaver,  Secretary,  New  York  State  Fair  Com- 
mission, Syracuse,  N,  Y,: 

Dear  Sir. —  Herewith  I  return  the  proposed  agreements  between 
the  Syracuse  Suburban  Water  Company  and  the  New  York  State 
Fair  Commission  concerning  the  water  supply  for  the  New  York 
State  Fair  grounds;  also  that  of  the  Syracuse,  Lake  Shore  & 
Northern  Railroad  Company,  the  Delaware,  Lackawanna  &  West- 
ern Railroad  Company,  the  New  York  Central  &  Hudson  River 
Railroad  Company,  relative  to  which  agreements  you  recently  re- 
quested my  opinion  as  to  whether  these  agreements  were  proper 
ones  for  the  signature  of  the  Commission. 

I  have  examined  only  the  agreement  of  the  Syracuse  Suburban 
Water  Company,  which  claims  to  be  the  successor  of  the  Onondaga 
County  Suburban  Water  Company,  and  it  appears  to  me  that  the 
State  Fair  Commission  would  not  be  justified  in  executing  such 
an  agreement.  Under  chapter  372  of  the  Laws  of  1907  it  is  pro- 
vided : 

^'  In  consideraticm  of  the  rights  and  privileges  herein 
granted  by  the  State  to  the  Onondaga  County  Suburban 
Water  Company,  said  company,  its  successors  and  assigns, 
shall  without  charge  therefor  and  under  such  regulations  as 
may  be  prescribe<l  by  the  State  Fair  Commission  construct 
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and  maintain  the  necessary  mains  and  conduits  and  convey 
from  the  main  water  conduit  or  line  maintained  by  it  and 
deliver  upon  the  State  Fair  Grounds  such  supply  of  water 
as  said  Commission  shall  reasonably  require  for  the  use  of 
the  State  Fair  Buildings  and  Grounds." 

The  proposed  agreement  provides  only  for  the  laying  of  a  pipe 
line  by  the  water  oompany,  the  right  of  way  therefor  to  be  ac- 
quired and  provided  by  the  State  Fair  Commission  at  its  own  ex- 
pense. The  water  company  is  to  receive  a  release  from  the  statu- 
tory obligations  above  specified  upon  the  completion  of  the  pipe 
line.  No  provision  is  made  therein  for  the  subsequent  delivery 
or  supplying  of  the  necessary  water. 

Of  course  I  have  no  knowledge  of  the  facts  or  conditions  upon 
which  the  Commission  bases  its  proposed  action,  but  under  the 
circumstances  I  cannot  approve  the  proposed  agreement,  by  which 
the  Commission  apparently  assumes  to  release  the  water  company 
from  an  obligation  imposed  by  statute  as  a  condition  to  the  rights 
and  privileges  granted  by  the  State,  and  attempts  to  place  upon 
the  State  the  obligation  of  acquiring  the  right  of  way  for  the  pipe 
line,  for  the  future  maintenance  of  said  pipe  line  and  presumably 
for  the  supply  of  water  to  be  furnished. 

Tours  truly,    WILLIAM  S.  JACKSON, 

Altomei/'Oeneral. 


OPINION  RENDERED  THE  STATE  FISCAL  SUPER- 
VISOR. 


State  Institutions  —  State  Industrial  School  at  Industry. 

Laying  of  telephone  wires  beneath  tracks  of  Erie  railroad  where 
it  crosses  highway,  to  connect  sen^ice  cottage  and  administra- 
tion building. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  29,  1908. 
Hon.  C.  M.  BissELL,  State  Fiscal  Supervisor,  Albany,  N.  Y.: 

Dear  Sir. —  Yours  inclosing  copy  of  letter  received  by  you  from 
Mr.  F.  H.  Briggs,  Superintendent  of  State  Agricultural  and  Indus- 
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trial  School,  Industry,  N.  Y.,  relative  to  the  Erie  Railway  Com- 
pany refusing  to  allow  tiiat  institution  to  connect  its  telephone  lines 
across  the  company's  tracks  between  Farm  "C"  and  Haneayah 
Colonies,  between  the  service  cottage  and  the  administration  build- 
ing, unless  it  is  paid  a  license  fee  of  $20,  is  received. 

I  have  also  received  a  letter  from  Mr.  John  D.  Burns,  who  signs 
same  as  Committee  of  Board  of  Managers,  and  which  relates  to 
the  same  subject.  In  his  letter  Mr.  Bums  claims  that  the  tele- 
phone wire  can  be  carried  underground  below  the  tracks  in  the 
highway  where  the  railroad  crosses  said  highway,  and  that  it  is 
possible  it  might  be  necessary  to  dig  a  small  trench  in  which  to 
lay  a  conduit. 

In  my  opinion  you  have  no  right  to  connect  or  attempt  to  con- 
nect such  wires  by  carrying  same  underneath  the  tracks  of  such 
railroad  without  the  latter's  permission  or  consent.  Such  railroad 
company  is,  excepting  where  it  crosses  highways,  plankroads, 
turnpikes,  etc.,  the  owner  of  the  property  upon  which  its  tracks 
are  laid,  and  therefore  it  would  be  necessary  to  get  its  permission 
or  consent  before  you  would  be  justified  or  authorized  to  enter 
upon  its  private  property  for  the  purpose  of  doing  the  work  in 
question. 

But  if  the  wires  are  to  be  carried  underground  below  the  tracks 
in  the  highway,  such  railroad  company  cannot  prevent  it  nor  are 
they  entitled  to  any  compensation  therefor.  It  has  no  control  over 
such  highway,  though  the  statute  permits  it  to  construct  its  road 
across  the  same.  By  the  provisions  of  the  Railroad  Law  (Laws 
1890,  chapter  565),  subdivision  5  of  section  4,  a  railroad  is  author- 
ized and  permitted  "  to  construct  its  road  across,  along  or  upon  any 
stream,  water-course,  highway,  plank-road,  turnpike,  or  across  any 
of  the  canals  of  the  State,  which  the  route  of  its  road  shall  intersect 
or  touch-"  Therefore,  where  the  tracks  of  a  railroad  company  are 
laid  through  or  across  a  public  highway,  such  company  does  not 
by  virtue  thereof  own  the  land  beneath  said  tracks.  It  is  vested 
the  same  as  the  general  public  is  vested,  with  what  may  be  termed 
a  public  easement  therein,  that  is,  the  right  to  the  use  of  said 
highway  for  public  travel.  The  care  and  control  of  highways  in 
cities,  towns  and  villages,  is  vested  in  the  proper  authorities  of 
such  cities,  towns  and  villages,  who  alone  are  authorized  and  em- 
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powered  to  give  the  necessary  consents  and  permissions  in  matters 
relating  to  or  affecting  such  highways. 

The  institution  in  question  has,  in  my  opinion,  the  right,  upon 
receiving  the  necessary  permission  and  consent  from  the  proper 
town  oflScials,  to  carry  underground  below  the  tracks  in  the  highway 
the  wires  so  as  to  connect  its  telephone  lines  with  the  different 
branches  of  the  institution  named. 

In  addition  to  the  institution  having  such  right,  the  telephone 
company  now  operating  in  said  town  has  also  the  right  to  do  the 
same  under  the  provisions  of  the  Transportation  Corporation  Law 
(Laws  1890,  chap.  566,  S.  102). 

(The  People  ex  rel.  The  Monticello  Tel.  Co.  v.  The  Board  of 
Trustees,  etc.,  35  Misc.  Rep.  675 ;  Village  of  Carthage  v.  Central 
New  York  Tel.  Co.,  110  App.  Div.  631.) 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General, 


State  Instiiviions  —  State  Agricultural  School  at  Industry. 

Change  in  crossing  Scottsville  and  East  Rush  Road  over  tracks  of 
Erie  Railroad  from  grade  to  underpass.  Whether  institution 
may  pay  such  proportion  of  expense  out  of  funds  appropriated 
by  chapter  571,  Laws  of  1907,  "  for  underpasses  and  over- 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  J2tnG  3,  lUOS. 

To  the  Honorable,  Slate  Fiscal  Supervisor: 

Dear  Sir. —  Your  recent  inquiry  relative  to  the  proposed  change 
of  crossing  of  the  Scottsville  and  East  Rush  road  over  the  tracks, 
of  the  Erie  Railroad  Company  at  Oatka  from  grade  to  underpass, 
received. 

I  understand  the  facts  to  be  as  follows :  The  above  road  is  a 
public  highway,  passing  east  and  west  through  the  land  of  the  State 
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Agricultural  and  Industrial  School  and  crossing  the  Erie  railroad 
tracks,  which  run  north  and  south  through  the  land  of  said  insti- 
tution in  the  town  of  Rush.  Chapter  571  of  the  Laws  of  1907 
appropriating  $5,000  to  this  institution  "for  underpasses  and 
overpass."  The  board  of  managers  of  the  institution  desire  to  make 
a  contract  with  the  town  board  of  the  town  of  Rush  whereby 
if  the  town  board  petitions  the  Public  Service  Commission  for  a 
change  in  said  crossing  and  the  proposed  change  is  made,  the  insti- 
tution should,  out  of  the  above  appropriation,  pay  the  twenty-five 
per  cent,  of  cost  which  section  65  of  the  Railroad  Law  provides 
shall  be  borne  by  the  town. 

The  provisions  of  the  above  appropriation  are  rather  indefinite, 
but  in  my  opinion  are  intended  to  provide  only  for  private  or  farm 
crossings  for  the  private  use  and  benefit  of  the  institution  and  no 
special  power  or  authority  is  thereby  vested  in  the  board  of  man- 
agers to  contract  for  the  change  or  improvement  of  any  public  high- 
way or  crossing  and  assume  the  cost  thereof. 

Sections  62,  65  and  66  of  the  Railroad  Law  provide  for  changes 
in  existing  crossings  and  payment  of  cost  thereof  and  chapter  571 
of  the  Laws  of  1907  does  not  in  any  way  except  the  crossing  in 
question,  nor  does  it  authorize  the  exemption  of  the  town  of  Rush 
from  the  payment  of  its  proportionate  share  of  cost  of  changing 
said  crossing. 

I  am  of  the  opinion  that  the  board  of  managers  of  the  State 
Agricultural  and  Industrial  School  at  Rush  cannot  lawfully  use 
said  appropriation  for  the  payment  of  the  town's  share  of  cost  if 
the  change  in  said  crossing  should  be  made  in  the  manner  sug- 
gested in  your  comunication. 

I  herewith  return  the  tracing  submitted  with  your  communica- 
tion regarding  the  above  matter. 

Tours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-Oeneral. 


Digiti 


ized  by  Google 


Eeport  of  the  Attorney-Genebal.  303 

State  Ijistitutions  —  State  Custodial  Asylum,  Newark, 

Managers  of  asylum  cannot  contract  with  village  of  Newark  for 
supply  of  surplus  water  from  spring  belonging  to  State, 
without  act  of  Legislature. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  24,  1908. 

Hon.  C.  M.  BissELL,  State  Fiscal  Supervisor,  Albany,  N»  Y.: 

Dear  Sir. —  Your  communication  regarding  the  proposed  sale 
of  water  to  the  village  of  Newark  by  the  State  Custodial  Asylum 
for  Feeble-Minded  Women  at  Newark,  has  been  received. 

I  imderstand  the  facts  to  be  as  follows  : 

The  State  has  provided  a  water  supply  for  this  institution, 
which  supply  is  taken  from  a  spring  purchased  by  the  State  in 
1904.  The  capacity  of  this  spring  is  far  in  excess  of  the  present 
needs  of  the  asylum.  The  question  presented  by  you  is  whether 
the  superintendent  of  the  institution  may  sell  surplus  water  to 
the  village  of  Newark,  said  water  to  be  metered  and  charged  for 
at  a  rate  to  be  fixed. 

The  Legislature,  in  making  an  appropriation  for  securing  this 
water  supply,  evidently  contemplated  only  the  establishment  of 
a  water  system  for  the  use  of  the  institution,  and  no  provision 
was  made  for  the  disposal  of  any  surplus  which  might  arise. 
While  the  sale  of  this  water  might  result  in  financial  benefit,  it 
is  not  one  of  the  objects  contemplated  in  the  formation  of  the  in- 
stitution nor  in  the  establishment  of  the  water  system  thereof. 

It  is  not  necessary  for  the  ordinary  and  proper  management  of 
the  asylum,  nor  for  attaining  the  ends  and  purposes  thereof,  that 
such  a  contract  for  the  sale  of  surplus  water  should  be  made. 

It  is,  therefore,  my  opinion  that  the  superintendent  or  board 
of  managers  of  said  asylum  have  no  power  to  contract  with  the 
village  of  Newark  for  the  sale  of  such  surplus  water,  but  such 
authority  may  be  conferred  by  act  of  the  Legislature. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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OPINIONS  RENDERED  STATE  INSTITUTIONS. 


State  h^tUutions  —  State  Custodial  Asylum,  Newark. 

Appropriations  for  work  upon  Cottages  "  E  "  and  "  F."  Whether 
managers  may  contract  lor  a  part  only  of  the  work,  or  secure 
additional  appropriation  therefor. 

STATE  OF  NEW  YOEK, 

Attobney-Genekax's  Office, 

Albany,  February  25,  1908. 

Chables  McLouth,  Esq.,  President,  State  Custodial  Asylum, 
Palmyra,  N.  Y.: 

Dear  Sir. —  Yours  of  the  22d  instant,  relative  to  the  appropria- 
tions made  for  certain  work  for  Cottages  E  and  F  of  the  State 
Custodial  Asylum  and  as  to  the  right  of  the  managers  "  to  con- 
tract for  a  part  of  the  work,  applying  part  of  the  appropriations 
as  might  be  necessary  for  such  part  of  the  work,  and  to  use  the 
surplus  as  far  as  it  will  go  for  other  of  the  work,  or  add  the  same 
to  such  subsequent  appropriation  as  might  be  made,"  is  duly  re- 
ceived. 

By  chapter  57  of  the  Law?  of  1907,  section  1,  appropriations 
were  made  for  the  various  State  charitable  institutions.  The 
amount  of  the  appropriations  made  for  the  Xew  York  State  Cus- 
todial Asylum  for  Feeble-Minded  Women  at  Xewark,  was  $24\- 
900.  Included  in  that  amount  were  appropriations  for  the  fol- 
lowing purposes,  namely: 

For  finishing  attics  of  Cottages  E  and  F $2,000 

For  alterations  and  repairs  ia  Cottages  E  and  F,  in- 
cluding outside  areas 3,000 

By  section  2  of  said  act  it  is  provided  that  the  work  authorized 
by  said  act  shall  bo  dene  pur?nant  to  section  49  of  the  State  Chari- 
ties Law,  as  amended  by  chapter  457  of  the  Laws  of  1905. 

The  latter  section  reads  as  follows: 

"  The  Governor,  the  president  of  the  state  board  of  charities 
and  the  fiscal  supervisor,  or  a  majority  of  such  officers,  shall 
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approve  or  reject  plans  and  specifications  for  the  erection, 
alteration,  repairs  or  improvements  of  buildings  or  plant  for 
any  state. charitable  institution  *  *  *.  Contracts  for  such 
work  of  erection,  alteration,  repairs  or  improvements  may  be 
let  by  the  board  of  managers  or  trustees,  with  the  approval 
of  the  governor,  the  president  of  the  state  board  of  charities 
and  the  fiscal  supervisor,  or  a  majority  of  such  officers,  for 
the  whole  or  any  part  of  the  work  to  be  performed,  and,  in 
the  discretion  of  tha  managers  or  trustees,  and,  subject  to 
such  approval,  such  contracts  may  be  sublet.  Special  orders 
for  such  work  in  amounts  less  than  one  thousand  dollars  may 
be  issued  by  the  state  architect  upon  authorization  by  the 
board  of  managers  or  trustees,  subject  to  the  approval  of  the 
fiscal  supervisor  *  *  *.  The  fiscal  supervisor  and  the 
board  of  managers  or  trustees  shall  determine  to  what  ex- 
tent and  for  what  length  of  time  advertisements  are  to  be  in- 
serted in  newspapers  for  proposals  for  the  erection,  altera- 
tions, repairs  or  improvements  of  buildings  or  plant  of  state 
charitable  institutions  *  *  *.  A  preliminary  deposit  or 
certified  check  *  *  *  shall  in  all  cases  be  required  as  an 
evidence  of  good  faith  upon  all  proposals  from  contractors  for 
such  work  *  *  *  in  an  amount  to  be  determined  by  the 
state  architect.  All  such  contracts  *  *  *  shall  contain 
a  clause  that  the  contract  shall  only  be  deemed  executory  to 
the  extent  of  the  moneys  available  and  no  liability  shall  be 
incurred  by  the  state  beyond  the  moneys  available  for  the  pur- 
pose. All  contracts  in  an  amount  greater  than  one  thousand 
dollars  shall  have  the  performance  secured  by  sufficient  bond 
or  bonds  to  be  approved  by  and  filed  with  the  comptroller.  All 
work  done  by  special  orders  in  an  amount  less  than  one  thou- 
sand dollars  need  have  no  surety  bond,  provided  payment  i?  to 
be  made  only  after  the  work  is  completed  and  approved  *  *  *. 
Xo  item  of  an  appropriation  made  for  the  performance  of 
such  work  shall  be  available  except  for  advertisement  unless 
one  or  m(Jre  contracts,  t-pecial  orders  or  special  fund  esti- 
mate shall  first  have  berm  made  for  the  completion  of  such 
work  within  the  appropriation  therefor."    *    *    * 
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The  papers  accompanTing  your  communication  show  that  the 
provision  of  the  foregoing  statute,  relative  to  plans  and  specifica- 
tions and  the  advertising  for  proposals  have  heen  complied  with, 
though  the  plans  and  specifications  furnished  by  the  State. Archi- 
tect vrere  for  the  whole  of  the  work  on  both  cottages,  without  pro- 
vision for  either  separately,  except  as  the  proposals  for  such  work 
might  be  divided. 

Bids  for  such  work  were  received  from  various  bidders,  but  all 
were  rejected  on  the  grountl  that  such  bids  were  far  beyond  the 
appropriations  made  for  such  work.  It  also  appears  that  the  State 
Architect,  in  accordance  with  the  suggestion  of  C.  W.  Winspear, 
the  superintendent  of  your  institution,  and  of  Mr.  Dey,  of  the 
board  of  managers,  requested  the  bidders  to  divide  their  proposi- 
tions, which  they  did.  From  such  division  it  appears  that  it  would 
cost  alone  for  the  construction,  heating,  plumbing  and  electric 
work  on  Cottage  E,  $4,630.  Your  request  is,  "  Can  this  amount 
of  $4,630  be  used  for  the  completion  of  work  on  Cottage  E  and  the 
balance  left  for  work  to  be  done  on  Cottage  F  ?  " 

The  provisions  of  the  statute  (supra),  making  such  appropria- 
tions, expressly  provide  that  the  work  shall  be  done  pursuant  to 
section  49  of  the  State  Charities  Law.  The  latter  section  expressly 
provides  that  "no  item  of  appropriation  made  for  the  perform- 
ance of  such  work  shall  be  available,  except  for  advertising,  unless 
one  or  more  contracts,  special  orders  or  special  fund  estimates  shall 
first  have  been  made  for  the  completion  of  such  work  within  the 
appropriation  therefor,"    It  was,  therefore,  incumbent 

1.  That  a  contract  or  contracts  should  be  made  and  entered  into 
for  the  performance  and  completion  of  the  work  on  Cottages  E 
andF; 

2.  That  such  contract  or  contracts  should  be  made  for  an  amount 
within  the  appropriations  made  for  same. 

The  amount  appropriated  for  finishing  the  attics  of  Cottages 
E  and  F  is  $2,000,  and  for  alterations  and  repairs  to  Cottage  E, 
is  $3,000.  The  work,  it  appears  from  the  bids  received,  cannot 
be  done  for  the  amounts  appropriated ;  consequently,  no  contracts 
have  been  made.  • 

You  cannot,  in  my  judgment,  apply  so  much  of  the  appropria- 
tions made  for  both  cottages  as  will  enable  you  to  complete  the 
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work  on  Cottage  E.  Your  remedy  is  to  apply  for  an  additional 
appropriation  which  will  be  sufficient  to  have  both  cottages  com- 
pleted, which  step  you  state  has  already  been  taken. 

I  return  to  you  the  papers  accompanying  your  inquiry.. 
Yours  truly,  i 

WILLIAM  S.  JACKSON', 

Attorney-General. 


OPINIONS   RENDERED    THE    STATE   SUPERINTEND- 
ENT  OF  BANKS. 


Banking  Law,  Section  17. 

Hamilton  Bank,   powers  of   Superintendent   of  Banks,   to  take 

possession  of,  etc. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  7,  1908. 

Hon.  Clark  Williams^  Superintendent  of  Banks,  New  York  City: 
Dear  Sir. —  I  am  in  receipt  of  your  letter  of  the  3d  inst.  in 
which  you  ask  for  my  opinion  upon  the  following  questions,  viz : 

'  (a)   "  Upon  the  service  of  the  copy  of  the  order  vacating 

the  order  appointing  the  temporary  receiver  will  this  Depart- 
ment be  in  possession  of  the  Hamilton  Bank  under  Section  17 
by  which  it  is  provided  that  the  Superintendent  '  may  forth- 
with take  possession  of  such  bank  or  individual  banker's 
property  and  business  and  retain  such  possession  until  the 
termination  of  the  action  or  proceeding  instituted  by  the 
Attorney-General  ? '  " 

(b)  "  Is  it  my  official  duty  under  the  circumstances  exist- 
ing in  this  case  to  make  an  examination  of  the  condition  of 
the  bank  either  before  it  undertakes  to  resume  business  or 
immediately  upon  its  resuming  business  ?  " 

(c)  "If  it  is  my  duty  to  make  an  examination  at  either 
time,  and  from  such  examination  I  should  have  reason  to 
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conclude  that  the  bank  was  in  an  unsound  or  unsafe  condition 
to  do  a  banking  business,  should  I  take  possession  of  its  assets 
and  business  ? " 

(d)  "  By  so  doing  would  I  in  any  way  be  acting  in  defiance 
of  or  contrary  to,  the  decision  or  order  of  Mr.  Justice  Betts 
above  referred  to  ? ' 

Upon  your  report  that  the  Hamilton  Bank  had  suspended  pay- 
ments and  that  it  was  unsafe  and  inexpedient  for  it  to  continue 
business,  I  commenced  an  action  on  the  16th  day  of  November, 
1907,  for  its  dissolution  and  on  that  day  procured  an  order  appoint- 
ing a  temporary  receiver,  also  a  temporary  injunction  restraining 
it  from  transacting  business.  An  order  to  show  cause  why  the 
receiver  and  the  injunction  should  not  be  made  permanent  was  also 
granted  returnable  before  Justice  Betts  on  November  30,  1907, 
which  motion  was  continued  until  December  13,  1907,  at  which 
time  it  was  argued  and  submitted. 

Upon  the  argument,  the  defendant  appeared  by  counsel  and 
opposed  the  making  of  the  receivership  permanent  and  submitted 
to  the  court  a  plan  upon  which  it  asked  to  be  permitted  to  resume 
business  and  submitted  certain  affidavits  to  the  court  purporting 
to  show  its  solvency  and  ability  to  continue  in  business.  The 
Attorney-General  took  the  position,  as  stated  by  Justice  Betts  in 
his  opinion,  "  That  the  opinion  of  the  Banking  Department  as  to 
the  feasibility  of  this  proposed  plan  for  reopening  should  be  taken, 
before  making  the  order  asked  for.  It  is  also  insisted  on  behalf 
of  the  Attorney-General  that  the  court  has  no  power  on  this  motion 
to  grant  the  order  asked  for  but  could  only  do  so  at  the  end  of  a 
trial."  The  Attorney-General  argued  that  the  Superintendent  of 
Banks  had  sole  discretion  to  determine,  first,  whether  a  bank  should 
be  permitted  to  commence  business  and  second,  whether  it  was 
safe  and  expedient  for  it  to  continue  business  and  that  the  Superin- 
tendent of  Banks  having  concluded  that  it  was  unsafe  and  inex- 
pedient for  the  Hamilton  Bank  to  continue  in  business,  it  was 
not  within  the  power  of  the  court  at  this  time  to  permit  the 
Hamilton  Bank  to  resume  business. 

Upon  the  authority  of  Ferry  v.  Central  Bank  of  New  York, 
15  How.  Prac.  Rep.  445,  the  court  arrived  at  the  conclusion  that 
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it  is  not  necessary  to  have  a  receiver  for  this  bank  and  that  it  is 
in  a  condition  to  properly  handle  and  care  for  its  property,  and  that 
it  is  in  a  proper  condition  to  open  and  directed  that  an  order  be 
granted : 

1.  Vacating  the  injunction  heretofore  granted  and  permitted 
the  defendant  to  continue  the  business  of  banking. 

2.  Directing  the  temporary  receiver  to  turn  over  to  the  de- 
fendant all  of  its  property  in  his  possession  except  an  amount  of 
cash  which  shall  be  reasonably  sufficient  to  pay  him  his  fees  and 
disbursements  and  his  counsel  fees  and  also  directing  the  appoint- 
ment of  a  referee  to  pass  upon  the  temporary  receiver's  accounts 
and  for  the  cancelling  of  the  receiver's  bond  upon  his  turning  over 
to  the  Hamilton  Bank  all  of  its  property. 

While  I  disagree  with  the  conclusion  of  the  learned  Justice 
Betts,  his  decision,  until  reversed  on  appeal,  is  the  law  applicable 
to  this  case  and  pursuant  thereto  the  Hamilton  Bank  may  resume 
business. 

Nevertheless,  section  8  of  the  Banking  Law,  in  defining  the 
powers  and  duties  of  the  Superintendent  of  Banks,  directs  him  to 
visit  and  examine  every  corporation  and  individual  banker  specified 
in  section  2  of  that  chapter  and  inquire  "  as  to  the  condition  and 
resources  of  the  corporation,  the  mode  of  conducting  and  managing 
its  affairs,  the  action  of  its  directors,  the  investment  of  its  funds, 
the  safety  and  prudence  of  its  management,  the  security  afforded 
to  those  by  whom  its  engagements  are  held,  and  whether  the  re- 
quirements of  its  charter  and  of  law  have  been  complied  with  in 
the  administration  of  its  affairs ;  and  as  to  such  other  matters  as 
the  superintendent  may  prescribe." 

And  section  8  further  provides : 

"  He  shall  have  power  in  like  manner  to  examine  every  cor- 
poration and  individual  banker  specified  in  section  2,  when- 
ever, in  his  judgment,  its  condition  and  management  is  such 
as  to  render  an  examination  of  its  affairs  necessary  and 
expedient." 

Section  17  of  the  Banking  Law  requires  the  Superintendent  of 
Banks  to  make  examinations  relative  to  the  impairment  of  the 
capital  stock  of  banking  corporations  and  provides : 
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"  If  from  any  such  examination  or  report,  the  Superin- 
tendent shall  have  reason  to  c5onelude  that  any  such  bank  or 
individual  banker  is  of  an  unsound  or  unsafe  condition  to  do 
banking  business,  he  may  forthwith  take  possession  of  such 
bank  or  individual  banker's  property  or  business,  and  retain 
'  such  possession  until  the  termination  of  the  action  or  pro- 
ceeding instituted  by  the  Attorney-General." 

Section  18  of  the  Banking  Law  requires  the  Superintendent  of 
Banks  to  report  to  the  Attorney-General  any  violation  of  its  charter 
or  any  law  of  the  State  by  such  a  corporation,  or  if  it  is  conducting 
business  in  an  unsafe  or  unauthorized  manner  and  further  pro- 
vides : 

"  Whenever  it  shall  appear  to  the  Superintendent  that  it  is 
unsafe  and  inexpedient  for  such  corporation  or  banker  to 
continue  business,  he  shall  communicate  the  facts  to  the  Attor- 
ney-General who  shall  thereupon  institute  such  proceedings 
'  against  the  corporation  or  banker  as  are  authorized  in  the  case 
of  insolvent  corporations  or  such  other  proceedings  as  the 
nature  of  the  case  may  require." 

These  provisions  of  law  are  plain.  The  order  of  the  court  will 
operate  no  further  than  to  discharge  the  temporary  receiver  and 
direct  him  to  turn  over  the  bank's  property  to  its  officers  and  to 
permit  the  resumption  of  business.  Thereafter,  there  is  no  dispute 
as  to  your  position.  The  court's  opinion  states :  "  The  defendant 
claims  that  as  soon  as  its  doors  are  opened,  if  directed  to  be  opened 
by  this  court,  it  becomes  at  once  subject  to  the  jurisdiction  of  the 
Superintendent  of  Banks  and  will  of  course  acquiesce  in  and  con- 
form to  his  suggestions."  ' 

From  the  moment  the  temporary  receiver  turns  over  control  of 

the  bank's  property  to  its  officers,  you  have  all  the  powers  and  are 

charged  with  all  the  duties  and  responsibilities  conferred  upon  your 

office  by  the  Banking  Law,  and  any  exercise  of  such  powers  will 

.  in  no  manner  conflict  with  the  order  of  Justice  Betts. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

'  A  ttomey-Oeneral. 
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Banking  Law  —  Section   116  —  Savings  Banks  —  Investments. 

Whether  bonds  of  Missouri  PacijSc  Railway  Co.  are  legal  securi- 
ties. Duty  of  Superintendent  of  Banks  where  character  of 
investment  has  changed,  rendering  it  illegal. 

STATE  OF  NEW  YORK, 

Attoeney-Qeneral's  Office, 

Albany,  January  15,  1908. 

Hon.  Clabk  Williams,  Superintendent  of  Banks,  Albany,  N.  Y.: 
Dear  Sir. —  I  acknowledge  the  receipt  of  your  favor  of  De- 
cember 31,  1907,  asking  whether  the  bonds  of  the  Missouri 
Pacific  Railway  Company  are  securities  in  which  savings  banks 
may  legally  invest  their  funds,  and  if  not,  what  duty  the  Super- 
intendent of  Banks  has  to  perform  in  connection  with  such  bonds 
now  held  by  savings  banks  in  this  State. 

It  appears  from  your  statement  that  the  bonds  in  question,  prior 
to  January,  1908,  in  all  respects  filled  the  requirements  of  para- 
graph E,  subdivision  6,  section  116  of  the  Banking  Law,  and  have 
been  held  to  be  legal  investments  for  such  funds ;  that  the  Missouri 
Pacific  Railway  Company  has  for  many  years  paid  semi-annual 
dividends  in  cash,  equal  to  2^2  per  cent,  upon  all  its  outstanding 
capital  stock,  being  at  the  rate  of,  and  equal  to  5  per  cent,  per 
annum  on  such  stock,  the  last  of  which  dividends  was  paid  in 
July  1907;  that  the  directors  of  such  company  have  recently  de- 
clared the  usual  semi-annual  dividend  of  2^/^  per  cent,  upon  such 
stock,  payable  in  January  1908,  but  have  made  this  dividend  pay- 
able in  stock  of  the  company  and  not  in  cash. 

The  answer  to  the  first  question  involves  the  construction  to  be 
placed  in  section  116  of  the  Banking  Law.  That  section  enumer- 
ates the  securities  in  which  the  funds  of  savings  banks  may  be 
invested,  and  so  far  as  applicable  to  the  question  here,  is  as 
follows : 

"  Section  116.  Li  what  securities  deposits  may  be  in- 
vested.—  The  trustees  of  any  savings  bank  may  invest  the 
moneys  deposited  therein  and  income  derived  therefrom  only 
as  follows.     *    *    * 
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<  g  *  *  *  ^g^  ^  mortgage  bonds  of  any  railroad  cor- 
poration incorporated  under  the  laws  of  any  of  the  United 
States,  which  actually  owns  in  fee  not  less  than  five  hundred 
miles  of  standard  gauge  railway,  exclusive  of  sidings  within 
the  United  States  provided  that  at  no  time  within  five  years 
next  preceding  the  date  of  any  such  investment  shall  such 
railroad  corporation  have  failed  regulwly  and  punctually  to 
pay  the  matured  principal  and  interest  of  its  mortgage  in- 
debtedness, and  in  addition  thereto,  regularly  and  punctually 
to  have  paid  in  dividends  to  its  stockholders  during  each  of 
said  five  years,  an  amount  at  least  equal  to  four  per  centum 
upon  all  its  outstanding  capital  stock    *    *    *." 

The  apparent  intent  of  the  Legislature  in  enacting  this  sec- 
tion, was  to  provide  a  margin  of  safety  as  to  securities  of  this 
class;  to  require  that  the  corporation  issuing  the  obligations 
should  have  earned  for  a  series  of  years  not  only  enough  to 
pay  the  interest  thereon,  but  an  amount  in  addition  thereto 
sufficient  to  justify  the  belief  that  its  ability  to  pay  such  in- 
terest would  certainly  continue.  As  a  standard  or  means  of  de- 
termining whether  the  obligor  did  earn  this  additional  amount, 
the  Legislature  fixed  upon  the  payment  of  dividends  upon  its 
stock.  While  it  is  not  specifically  stated  that  such  dividend  must 
be  paid  in  money,  the  phrase  "  paid  in  dividends  *  *  *  an 
amount "  must  necessarily  mean  the  payment  thereof  in  cash ; 
otherwise,  the  whole  purpose  and  intent  of  the  enactment  would 
fail  of  accomplishment.  The  issue  of  additional  stock  by  a  cor- 
poration is  an  addition  to  its  liabilities  rather  than  an  evid^^uce 
of  earning  capacity,  and  to  divide  this  additional  stock  issued 
among  the  stockholders  and  call  it  a  dividend,  does  not  meet  with 
the  requirements  of  the  statute.  The  statute  requires  that  such 
dividend  shall  have  been  paid  in  each  of  the  five  years  next  pre- 
ceding the  date  of  any  such  investment.  Therefore,  at  the  expira- 
tion of  one  year  from  the  date  of  the  payment  of  the  dividend  in 
January  1907,  the  bonds  in  question  will  cease  to  be  legal  invest- 
ments as  the  company  will  not  have  paid  dividends  equal  to  4  per 
cent,  during  said  year,  but  will,  in  fact,  only  have  paid  2Mj  viz. : 
that  paid  in  July  1907. 


Digiti 


ized  by  Google 


Repokt  of  the  Attorney-Gkneral.  373 

I  have  not  at  hand  the  precise  data  in  January  1907,  on  which 
such  dividends  were  paid,  but  on  the  day  following  the  correspond- 
ing date  in  January  1908,  these  bonds  ceased  to  be  securities  in 
which  savings  banks  may  legally  invest  their  funds. 

If  such  conclusion  be  correct,  we  come  to  the  second  question, 
namely,  what  duty  the  Superintendent  of  Banks  has  to  perform 
in  connection  with  such  bonds  purchased  by  savings  banks  of  this 
State  during  the  period  within  which  said  bonds  were  legal  in- 
vestments, and  which  are  still  held  by  such  banks. 

The  purpose  of  the  statute  is  to  insure  the  safety  of  deposits  in 
savings  banks  by  strictly  limiting  the  investments  which  suc'h 
banks  may  make  with  such  deposits. 

The  Legislature  has  specified  the  qualities  and  characteristics 
of  the  securities  which  may  be  bought  with  these  funds.  If  a 
security  had  these  qualities  and  characteristics  at  the  time  of  the 
purchase,  but  thereafter  loses  them,  it  would  seem  to  be  the  intent 
of  the  statute  that  the  investment  be  changed.  I  am  of  the  opinion 
that  a  savings  bank  cannot  legally  retain  and  continue  an  invest- 
ment, which,  though  legal  when  made,  has  become  illegal  by  reason 
of  the  changed  character  and  condition  of  the  security. 

As  to  the  duty  of  the  Superintendent,  the  Banking  Law  pro- 
vides as  follows : 

"  Section  8.  Every  corporation  and  individual  banker 
specified  in  section  two  of  this  chapter  shall  be  subject  to  the 
inspection  and  supervision  of  the  superintendent  of  banks 
*  *  *.  On  every  such  examination  inquiry  shall  be  made 
as  to  the  condition  and  resources  of  the  corporation,  and  mode 
of  conducting  and  managing  its  affairs,  the  action  of  its 
directors,  the  investment  of  its  funds,  the  safety  and  prudence 
of  its  management,  the  security  afforded  to  those  by  whom 
its  engagements  are  held,  and  whether  the  requirements  of 
its  charter  and  of  laws  have  been  complied  within  the  admin- 
istration of  its  affairs." 

"  Section  18.  *  *  *  If  it  shall  appear  to  the  superin- 
tendent that  any  such  corporation  or  banker  has  violated  its 
charter  or  any  law  of  this  state  or  is  conducting  its  business 
in  an  unsafe  or  unauthorized  manner,  he  shall,  by  an  order 
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under  his  hand  and  official  seal,  addressed  to  such  corporation 
OP  banker,  direct  a  discontinuance  of  such  illegal  or  unsafe 
practices  and  conformity  with  the  requirements  of  its  char- 
ter and  with  safety  and  security  in  its  transactions." 

"  Section  127.  When  it  shall  appear  to  the  superintendent 
from  an  examination  made  by  or  reported  to  him  or  from  a 
report  made  by  any  such  corporation  pursuant  to  the  pro- 
visions of  this  chapter  that  it  has  committed  any  violation  of 
its  charter  or  of  law,  or  is  conducting  its  business  and  affairs 
In  an  unsafe  or  unauthorized  manner,  he  shall,  by  an  order 
under  his  hand  and  official  seal,  direct  a  discontinuance  of 
such  illegal  and  unsafe  or  unauthorized  practices,  and  strict 
conformity  with  the  requirements  of  the  law  and  with  safety 
and  security  in  its  transactions." 

It  would  thus  appear  that  the  Superintendent  has  full  power 
specifically  conferred  by  statute,  to  require  the  savings  banks  of 
this  State  which  have  any  of  the  bonds  here  under  discussion,  to 
dispose  of  the  same.  This  does  not  necessarily  mean  that  it  is 
the  duty  of  the  Superintendent  to  issue  a  peremptory  order  to  such 
banks  to  dispose  of  the  same  at  once.  Such  a  course  might  con- 
ceivably result  in  such  a  depression  of  the  price  obtainable  there- 
for, and  such  a  sacrifice  of  values  as  to  work  serious  injury  to 
the  interests  of  the  depositors.  It  seems  to  me  that  the  method 
and  manner  of  effecting  the  necessary  change  of  investment  are 
lodged  in  the  sound  discretion  of  the  Superintendent.  As  ex- 
pressed by  the  Legislature  in  reference  to  a  similar  matter  (sec- 
tion 132,  Banking  Law)  : 

"  Xor  shall  such  provisions  require  the  change  of  invest- 
ments   *     *     *     except  as  the  same  can  be  done  gradually 
by  the  sale  or  redemption  of  the  securities  so  invested  in,  in 
•     such  manner  as  to  prevent  loss  or  embarrassment,  in  the  busi- 
ness of  such  savings  bank." 

Tours  truly, 

willta:n[  s.  jacksox, 

Attomey-GeneraL 
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Banking  Law. 

Interboro  Bank  of  New  York.     Fonn  of  proposed  certificate  of 

deposit. 

STATE  OF  NEW  YOEK, 

Attobney-Gbneral^s  Office, 

AjjBany,  January  16,  1908. 

Hon.  Clark  Williams,  Superintendent  of  Banks,  Albany,  N.  Y. : 
Dear  Sir. —  I  acknowledge  receipt  of  your  letter  of  January  3d, 
transmitting  form  of  proposed  certificate  of  deposit  which  the 
Interboro  Bank  of  New  York  city  desires  to  isue,  and  inquir- 
ing whether  that  bank  can  legally  issue  a  certificate  in  the  form 
submitted. 

The  certificate  is  as  follows : 

Incorporated  under  the  Laws  of  the  State  of  New  York. 
Amount  Certificate  of 

$100.  Deposit. 

No.  A248 
Interboro  Bank 
of  New  York. 
The  Interboro  Bank  of  New  York  hereby  certifies  that 

has  deposited  with  it 

the  sum  of  One  Hundred Dollars  lawful  money 

of  the  United  States  of  America,  which  said  sum  is  payable  in 
gold  coin  of  the  United  States  of  America,  of  its  present 

standard  of  weight  and  fineness  to ' 

or  to   order   after 

date  upon  presentation  for  and  cancellation  of  this  certificate, 
with  interest  thereon  at  the  rate  of  4  per  cent,  per  annum,  and 
payable  half  yearly  to  wit,  on  the  first  days  of  January  and 
July  in  each  year  at  the  said  Interboro  Bank. 

The  Interboro  Bank  reserves  the  right  to  pay  oflF  this  cer- 
tificate or  to  change  the  rate  of  interest  at  any  time  upon 
giving  the  registered  holder  hereof  90  days  previous  written 
notice  of  their  intention  so  to  do. 


Digiti 


ized  by  Google 


376  Report  of  the  Attobney-Genebal. 

This  certificate  may,  with  the  consent  of  the  said  Interboro 
Bank,  be  transferred  by  endorsement  thereon  and  proper  r^- 
istration  thereof  at  the  office  of  the  said  Interboro  Bank,  but 
until  such  registration  has  been  completed,  the  transfer  shall 
not  be  valid  and  the  registered  holder  hereof  shall,  to  all 
intents  and  purposes,  be  deemed  the  holder. 

Given  nnder  the  seal  of  the  Interboro  Bank  of  New  York, 

and  signed  by  the  proper  officers  thereof,  this day  of 

in  the  year  of  our  Lord,  one  thousand,  nine 

hundred  and at  the  City  of  New  York,  in  the  State 

of  New  York,  and  in  the  United  States  of  America. 

Seal. 


Cashier. 


Vice  President. 

Attached  thereto  are  ten  coupons  each  in  the  following  form, 
except  that  they  are  payable  alternately  on  the  days  of  January 
and  July : 

$2.00  No.  1. 

Due  at 

Interboro  Bank 

of  New  York. 

To 

Bearer  Two  Dollars  ($2.00) 

in  gold  coin  of  the  United  States  of  America,  of  its  present 

standard  of  weight  and  fineness,  on  the  first  day  of  January, 

being  six  months'  interest  then  due  on  certificate 

of  deposit. 

No.  A24r8  Interboro  Bank  of  New  York. 


Cashier.  Vice  President. 

Upon  the  reverse  side  of  the  certificate  is  a  blank  form  of 
transfer  thereof  and  the  same  is  endorsed  as  a  "  coupon  investment 
certificate  of  deposit." 

In  regard  to  this  certificate  you  state  that  "  in  its  present  form 
the  certificate  is  under  seal.    I  am  informed  however  that  for  the 
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purposes  of  the  bank  the  seal  may  be  disregarded,"  and  also  call 
attention  to  section  84  of  the  Banking  Law  and  section  604  of  the 
Penal  Code.  As  to  the  latter  provision  it  seems  to  relate  to  the 
issuing  of  evidences  of  debt  to  circulate  as  money,  and  as  the  fore- 
going instrument  clearly  could  not  be  intended  for  that  purpose, 
that  section  would  not  apply. 

It  seems  to  have  been  the  purpose,  in  the  preparation  of  this 
certificate,  to  devise  an  instrument  which  should  be  nonnegotiable^ 
but  as  the  bank  itself,  both  in  the  body  of  the  certificate  and  in 
the  coupon  and  in  the  endorsement,  characterizes  it  as  a  certificate 
of  deposit,  it  seems  to  me  that  it  should  be  regarded  as  such.  It 
has  been  repeatedly  held  that  certificates  of  deposit  are  in  the 
nature  of  promissory  notes  (Bank  of  Orleans  v.  Merrill,  2  Hill 
295 ;  Leavitt  v.  Palmer,  3  N.  Y.  19 ;  New  York  Life  Insurance  and 
Trust  Company  v.  Beebe,  7  N.  Y.  364 ;  Kurtz  v.  Smither,  1  Dem. 
Sur.  399). 

Section  84  of  the  Banking  Law,  which  prohibits  the  issuance  by 
any  bank  of  any  bill  or  note  unless  the  same  shall  be  made  pay- 
able on  demand  and  without  interest,  excepts  from  that  provision 
certificates  of  deposit,  but  provides  that  such  certificates  of  deposit 
permitted  to  be  issued  by  that  section  shall  be  "  payable  on  pre- 
sentation, with  or  without  interest,  to  bearer,  or  to  the  order  of 
a  person  named  therein."  It  seems  plain  that  the  foregoing  cer- 
tificate does  not  comply  with  this  provision.  While  it  recites  that 
it  is  payable  upon  presentation  yet  it  in  effect  provides  that  such 
presentation  shall  not  be  made  until  a  future  date,  and  the  bank 
reserves  the  right  to  pay  off  the  certificate  prior  to  such  date.  The 
intent  of  the  statute  is  to  make  certificates  of  deposit  payable  on 
demand  and  this  certificate  violates  the  statute  in  that  respect. 

In  my  opinion  also,  provisions  of  such  certificate  preventing 
the  transfer  thereof  except  by  the  consent  of  the  bank  and  by  reg- 
istration of  such  transfer,  and  by  the  execution  of  assignment 
upon  the  back  of  the  certificate,  violates  the  provisions  of  section 
84  providing  that  such  certificate  shall  be  payable  to  the  bearer  or 
to  the  order  of  a  person  named  therein. 

I  return  herewith  the  form  of  certificate  submitted. 
Yours  truly, 

WILLIAM  S.  JACKS0:N', 

Attomey-GeneraJ. 
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Banking  Law  —  Sections  117,  118,  122  —  Savings  Banks. 

Erection  of  buildings  by  on  vacant  lots  purchased  upon  mortgage 
foreclosures,  an  unauthorized  investment. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  29,  1908. 

Hon.  Clark  Williams,  Superintendent  of  BanJcs,  Albany,  N.  Y.: 
Dear  Sir. — A  communication  from  your  Department  under 
date  of  September  27, 1907,  asking  opinion  as  to  the  legal  right  of 
a  savings  bank  to  erect  buildings  upon  vacant  lots  purchased  by 
it  upon  mortgage  foreclosures,  is  received.  Section  122  of  the 
Banking  Law  provides :  "  No  savings  bank  shall  directly  or  in- 
directly deal  or  trade  in  real  property  in  other  case  or  for  any 
other  purpose  than  is  authorized  by  this  article."  Section  117 
states  those  purposes. 

"  Every  such  corporation  may  purchase,  hold  or  convey  real 
property  only  as  follows : 

(1)  A  plot  on  which  to  erect  a  building  for  the  convenient 
transaction  of  its  business; 

(2)  Such  as  shall  have  been  purchased  by  it  at  sales  upon  fore- 
closure of  mortgages  owned  by  it.  All  such  property  acquired  on 
foreclosure  sale  must  be  sold  in  five  years  unless  the  time  for  sale 
is  extended  by  the  superintendent  of  banks.'' 

Section  118  requires  the  money  deposited  in  savings  banks,  as 
soon  as  practicable,  to  be  invested  in  the  securities  therein  speci- 
fied, which  do  not  include  building  operations. 

In  my  opinion  the  erection  of  houses  upon  vacant  lots  for  the 
purpose  of  sale  is  ^n  unauthorized  investment  of  the  moneys.  It 
is  indirectly  dealing  in  real  estate  and  its  use  for  such  purposes 
is  preventive  of  the  investment  of  the  moneys  in  authorized 
securities  "  as  soon  as  practicable."  The  statute  hedges  about  the 
construction  of  a  banking  house  with  limitations.  It  permits  the 
use  of  one-fourth  only  of  the  net  surplus  and  requires  the  consent 
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and  approval  of  the  Superintendent  of  Banks  to  the  construction 
and  his  approval  of  the  plans.  It  cannot  be  that  the  Legislature 
has  authorized  the  building  of  other  houses  without  limitation  as 
to  number,  size,  expense  or  funds,  because  the  bank  happened  to 
bid  in  some  vacant  lots  on  mortgage  sale. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Banking  Law  —  Sections  17  and  18. 

Mechanics'  and  Traders'  Bank.     Closing  of  doors  by  request  of 
directors.    Duty  of  Superintendent  of  Banks  under  section  18. 

STATE  OF  XEW  YORK, 

Attokxey-Genehal's  Office, 

Albany,  February  3,  1908. 

Hon.  Clark  Williams,  Superintendent  of  Banks,  Albany,  N.  T.: 
Dear  Sir. —  I  am  in  receipt  of  your  communication  of  January 
31  st,  as  follows: 

"  On  the  evening  of  January  29th,  1908,  the  Board  of  Directors 
of  the  Mechanics'  and  Traders'  Bank,  a.  State  institution  having 
a  main  office  and  twelve  branches,  advised  this  Department  that 
they  had  determined  to  close  the  Bank,  and  to  request  this  De- 
partment to  take  possession.  On  the  following  day  the  Bank 
suspended  payment  and  this  Department  took  possession. 

I  am  to-day  in  receipt  of  a  letter  from  Paul  Grout,  Esquire, 
Attorney  for  the  Mechanics'  and  Traders'  Bank,  in  part  as 
follows : 

'An  examination  of  certain  loans  in  the  bank  upon  col- 
lateral which  at  the  time  said  loans  were  made  was  in- 
adequate security  therefor,  discloses  the  fact  that  at  the 
present  market  prices  the  collateral  is  insufficient  to  realize 
the  amount  of  the  debts,  and  in  addition  that  such  collateral 
is  of  such  limited  market  sale,  that  the  quantities  held  would 
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have  to  be  disposed  of  very  slowly  in  order  to  realize  even 
the  present  quoted  prices.  We  believe  that  these  loans  may 
ultimately  be  paid,  but  at  present,  a  portion  of  them  ought  to 
be  charged  to  profit  and  loss.  Doing  this  would  exhaust  the 
present  surplus  of  the  Bank,  and  we  believe,  to  some  extent, 
impair  its  capital  stock  of  $2,000,000. 

Under  these  circumstances,  we  request  that  the  Depart- 
ment proceed  at  present  entirely  under  the  provisions  of 
Section  17  of  the  Banking  Law.' 

I  desire  to  be  advised  whether,  under  the  circumstances  above 
set  forth,  this  Department  is  in  possession  of  the  Bank  under 
Section  17  or  Section  18  of  the  Banking  Law,  and  what  my  duty 
is  in  the  premises." 

Upon  the  statement  of  facts  set  forth,  you  have  taken  possession 
of  said  bank  for  the  reason  that  it  has  closed  its  doors  and  sus- 
pended payment,  and  that  it  is  in  an  unsound  or  unsafe  condition 
to  do  banking  business,  in  which  case  the  procedure  is  the  same, 
whether  the  condition  of  insolvency  or  unsoundness  was  brought 
about  through  impairment  of  capital,  or  through  any  other  illegal 
or  unsafe  practice. 

This  is  a  different  situation  from  that  of  a  possible  impairment 
of  capital,  which  the  Superintendent  might  permit  to  exist  for  a 
period  of  sixty  days  after  notice  from  him  to  make  such  deficiency 
good,  without  closing  the  bank.  But  in  this  case,  the  bank  con- 
cedes the  impairment  to  be  such  as  to  necessitate  a  suspension  of 
business,  and  if,  under  these  circumstances,  it  appears  to  you  that 
it  is  unsafe  and  inexpedient  for  this  corporation  to  continue  busi- 
ness, section  18  of  the  Banking  Law  makes  it  your  duty  to  com- 
municate the  facts  to  the  Attorney-General. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 
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Banking  Law  —  Section  176. 

Building,  Loan  and  Co-operative  Savings  Associations.  Whether 
withdrawing  shareholders  may  be  given  real  estate  bid  in  on 
mortgage  foreclosure,  instead  of  cash. 

(See  letters  January  3,  1906,  and  March  20,  1906.) 

STATE  OF  NEW  YORK, 

Attorney-Qeneral's  Office, 

Albany,  February  4,  1908. 

Hon.  Clark  Williams,  Superintendent  of  Banks,  Albany,  N.  Y.: 
Dear  Sir. —  Your  communication  of  November  2'6,  1907,  ask- 
ing for  opinion  as  to  whether  withdrawing  shareholders  may,  by 
mutual  agreement,  be  given  real  estate  belonging  to  co-operative 
savings  and  loan  associations  instead  of  cash,  where  the  real  estate 
consists  of  vacant  lots  bid  in  on  mortgage  foreclosure  and  where 
the  full  value  of  the  land  thus  transferred  is  estimated  and  allowed 
at  its  fair  market  value,  is  received. 

You  say  there  has  been  some  conflict  in  the  opinions  of  former 
Attorney-Generals  upon  this  subject.  I  find  that  in  a  letter  to 
your  Department,  dated  January  3,  1906,  Deputy  Attorney- 
General  James  G.  Graham  stated  that  in  his  opinion  applying 
payments  of  withdrawing  members  in  a  manner  different  from 
that  set  forth  in  section  176  of  the  Banking  Law  is  illegal,  but 
that  "  where  all  the  members  of  an  association  consent  to  the  ap- 
plication of  real  estate  to  the  payment  of  a  withdrawing  stock- 
holder and  there  are  no  rights  of  outside  creditors  to  be  affected 
thereby,  the  same  may  be  lawfully  done."  Under  date  of  March 
20,  1906,  Mr.  Graham  says:  "In  my  previous  opinion  I  con- 
demned as  prohibited  in  Section  176  the  transferring  of  real 
estate  to  a  member  not  in  the  way  of  a  bona  fide  purchase  or  loan, 
T)ut  to  enable  him  to  secure  immediate  payment  of  the  with- 
drawal value  of  his  shares  in  property,  when  members  who  had 
previously  filed  their  application  for  withdrawal  were  unable  to 
«ecure  payment  through  failure  of  funds  sufficient  to  meet  the 
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claims  of  withdrawing  members  under  the  provisions  of  statutes 
and  by-laws  of  such  association.'^ 

In  my  opinion  those  two  statements  are  consistent  and  correct. 
So  long  as  the  transaction  does  not  in  fact  constitute  an  un- 
authorized preference  and  those  withdrawing  are  not  paid  out  of 
the  order  prescribed  by  the  statute,  they  may  take  real  estate  in 
lieu  of  money. 

For  illustration,  A.  B.  C.  D.  and  E.  file  notices  of  withdrawal 
with  the  secretary  in  the  order  named.  A.  C.  and  E.  are  willing 
to  take  real  estate.  B.  and  D.  require  cash.  There  is  money 
available  to  pay  only  one.  A.  can  have  real  estate,  B.  can  have 
cash,  C.  can  have  real  estate,  but  E.  must  wait  for  his  real  estate 
until  there  is  sufficient  cash  to  pay  D. 
Yours  truly, 

WILLIAM  S.  JACKSOX, 

Attorney-General. 


Banking  Law  —  Section  131. 

Eirst  Xational  Bank  of  Fulton,  X.  Y.,  cannot  advertise  as  a 

savings  bank. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  February  6,  1908. 

To  the  HoKOBABLB^  I7i,e  Superintendent  of  BankSj  ^Albany,  N.  T.: 

Dear  Sir. — -Your  letter  with  enclosures  of  certain  newspaper 
advertisements  requesting  an  opinion  as  to  whether  it  is  a  viola- 
tion of  law  for  banks  other  than  savings  banks  to  make  use  of  the 
w^ord  ^  savings  "  in  their  banking  business,  received. 

At  the  outset  I  want  to  call  your  attention  to  the  full  and  ac- 
curate statement  of  the  law  as  to  national  banks  in  this  State 
advertising  or  doing  business  as  savings  banks  in  an  opinion  from 
this  office  to  the  Superintendent  of  Banks,  under  date  of  July  2, 
1907.  Said  opinion  places  national  banks  of  this  State,  as  far 
as  the  present  question  is  concerned,  in  the  same  position  as  other 
banks  and,  therefore,  the  question  is  for  an  interpretation  of 
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section  131  of  the  Banking  Law  of  this  State,  as  amended  by  the 
Laws  of  1904,  chapter  568,  and  Laws  of  1905,  chapter  564.  Said 
section  iSl  reads  as  follows: 

"  Xo  bank,  banking  association,  individual  banker,  firm, 
association,  corporation,  person  or  persons  shall  make  use  of 
the  word  *^  savings  "  in  their  banking  business  or  advertise 
or  put  forth  any  advertising  literature  or  sign  as  a  savings 
bank  or  in  any  way  solicit  or  receive  deposits  as  a  savings 
bank  other  than  a  savings  bank  or  a  building  and  loan  asso- 
ciation, organized  under  the  laws  of  the  State  of  New  York 
*    *    *  j> 

Savings  banks  are  institutions  established  for  the  receipt  of 
small  saving  of  the  poor  and  for  investing  such  savings  for  the 
benefit  of  depositors.  They  are  the  result  of  a  wise  public  policy 
and  tend  to  provident  habits.  It  seems  to  be  the  intention  of  the 
law  to  afford  them  all  the  benefit  that  can  be  derived  from  the 
use  of  the  word  "  savings,"  which  is  peculiarly  applicable  to  them 
and  distinguishes  them  from  all  other  banking  institutions. 
'  To  give  effect  to  that  part  of  section  131,  above  quoted,  it  would 
appear  that  any  use  in  business  by  banks  of  the  word  "  savings  " 
is  prohibited  except  in  the  case  of  savings  banks,  building  and 
loan  associations  organized  under  the  laws  of  this  State,  or,  in 
certain  cases,  public  school  authorities.  This  law  was  not  enacted 
for  the  benefit  of  any  private  interest  but  solely  for  the  protection 
of  the  public.  It  would  seem  that  any  use  of  the  word  "  savings  '^ 
in  advertising  a  bank  would  be  a  suggestion  or  a  pretense  made  to 
the  public  that  the  bank  so  advertising  was  doing  business  as  a 
savings  bank.  Many  ecxpressions,  other  than  the  word  "  savings/' 
but  with  similar  meaning,  could  be  used  without  conflicting  with 
the  above  law  and  without  possible  deception. 

In  my  opinion  the  use  by  the  First  National  Bank  of  the  word 
"  savings  "  at  the  head  of  the  advertisement  inclosed  is  a  viola- 
tion of  law. 

Tours  truly, 

WILLIAM  S.  JACKSOX, 

Attomey-Oenerah 
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Banking  Law  —  Section  123  —  Savings  Banks. 

Deposits,  interest  upon  from  first  three  calendar  days,  Sundays 
and  holidays  included.  Section  27  Statutory  Construction 
Law  not  applicable. 

STATE  OF  NEW  YORK, 

Attobney-General's  Office, 

Albany,  February  11,  1908. 

Hon.  Geoboe  I.  Skinneb,  First  Deputy  Superintendent  of  Banks, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  January  17th  inclosing  copy  of  letter 
of  H.  F.  Atkinson,  asking  for  opinion  as  to  whether  the  second 
paragraph  of  section  123  of  the  Banking  Law  has  reference  to 
three  calendar  days  or  three  business  days  and  whether  holidays 
may  be  excluded,  is  received. 

The  statute  provides  that  trustees  of  a  savings  bank  shall  not 
declare  or  allow  interest  for  a  larger  period  than  the  same  has  been 
deposited,  "  except  that  deposits  made  not  later  than  the  tenth  day 
of  the  month  commencing  any  semi-annual  interest  period  or  the 
third  day  of  any  month,  or  withdrawn  upon  one  of  tJie  last  three 
days  of  the  month  ending  any  quarterly  or  semi-annual  interest 
period,  may  have  interest  declared  upon  them  for  the  whole  of 
the  period  or  month  when  so  deposited  or  withdrawn." 

In  my  opinion  the  words  "  tenth  day  of  the  month,"  "  third  day 
of  the  month  "  and  "  last  three  days  of  the  month,"  refer  to  the 
calendar  month  and  holidayij  are  not  to  be  excluded  in  reckoning 
the  periods  of  time  indicated  by  them. 

Section  27  of  the  Statutory  Construction  Law  provides  for  the 
method  of  computing  days.  Sunday  or  a  public  holiday  must  be 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  such 
period  of  time  within  which  or  after  or  before  which  an  act  must 
be  done.     'Sundays  and  holidays  are  not  to  be  excluded  unless 
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the  intention  appears  or  the  rules  of  the  Statutory  Construction 
Law  require  such  exclusion. 

Waltx>n  V.  Stafford,  162  N.  Y.  658. 
Page  V.  Slaunwald,  169  N.  Y.  246. 
Bissell  V.  Bissell,  11  Barb.  96. 
Dorsey  v.  Pike,  46  Hun,  112. 

But  this  statute  does  not  refer  to  days  within  which,  after  or 
before  which  an  act  must  be  done.  It  refers  to  a  definite  part  of  a 
particular  month  and  a  different  rule  is  applicable  to  computa- 
tions of  months. 

Beggs  V.  City  of  Geneva,  100  App.  Div.  25, 
Eyer  v.  Prudential  Ins.  Co.,  185  N.  Y.  6. 

The  language  of  the  section  referred  to  is  clear  and  explicit  and 
in  my  opinion  the  words  '  the  last  three  days  of  the  month  ending 
any  quarterly  or  semi-annual  interest  period  "  cannot  be  stretched 
beyond  the  end  and  into  the  beginning  of  the  next  interest  period 
and  the  words  "  the  third  day  of  the  month ''  cannot  be  called  the 
fourth  or  fifth  day  of  the  month  by  any  known  rule  of  statutory 
construction. 

Yours  truly, 

WILLIAM  S.  JACKSON, 
Attomey-Oeneral. 

Banking  Law  —  Article  VIII  —  Safe  Deposit  Companies, 

Right  of  to  establish  and  maintain  branch  offices.    Duty  of  Super- 
intendent of  Banks  regarding. 

(See  opinion,  November  23,  1899,  September  12,  1900,  Septem- 
ber 27,  1907.) 

STATE  OF  NEW  YORK, 

Attobney-Genebal's  Office, 

Albany,  Fehruary  13,  1908. 

To  the  Honomble,  The  Superintendent  of  BanJcs,  Albany,  N.  F.; 
Dear  Sir. —  Your  favor  of  the  23d  ult.,  requesting  an  opinion 
for  the  guidance  of  your  department  as  to  whether  a  safe  depos>it 
13 
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company,  organized  under  the  provisions  of  article  VIII  of  the 
Banking  Law,  has  the  right  to  establish  and  maintain  branch  of- 
fices, and  if  the  opinion  should  be  adverse  to  the  establishment  of 
such  branch  offices,  what  the  legal  dutj  of  the  Superintendent  o: 
Baniis  would  be  in  the  mat*:er,  and  what  action  should  be  taken 
by  him  to  compel  discontinuance  of  such  branch  offices,  received. 

You  call  my  attention  to  an  opinion  rendered  to  your  depart- 
ment by  Attorney-General  Davies,  under  date  of  November  23, 
1899,  in  which  it  was  held  that  a  safe  deposit  company  should  not 
lawfully  organize  branch  ofHce.s  and  do  business  outside  the.  city 
or  town  in  which  its  principal  place  of  business  was  located.  I 
entirely  concur  in  that  opinion. 

In  regard  to  the  establishment  and  maintenance  of  branch  of- 
fices of  such  corporations  in  the  same  town  or  city  as  that  in  which 
its  principal  office  is  located,  I  also  concur  in  the  opinion  of  this 
office  under  date  of  September  12,  1900,  to  the  effect  that  that  ac- 
tion likewise  was  illegal  and  unauthorized. 

I  also  call  your  attention  to  an  opinion  submitted  to  you  under 
date  of  September  27,  1907,  in  which  I  expressed  the  view  tliat 
savings  banks  should  not  establish  branch  offices,  and  I  believe  the 
views  therein  expressed  apply  with  equal  force  to  safe  deposit  com- 
panies. 

As  to  the  legal  duty  of  your  department  in  the  premises,  and 
as  to  what  action  should  be  +aken  to  compel  the  discontinuance  of 
such  branch  offices,  it  is  my  opinion  that  the  proper  action,  as  well 
as  the  mode  thereof,  is  prescribed  by  sections  8  and  18  of  the  said 
Banking  Law. 

Section  8  prescribes  your  powers,  among  which  is  "  the  power 
of  examination  inquiring  as  to  the  condition  and  resources  of  the 
corporation,  the  mode  of  conducting  and  managing  its  affairs 
*  *  *  and  the  safety  anl  prudence  of  its  management,  the  se- 
curity afforded  to  those  by  whom  its  engagements  are  held,  and 
whether  the  requirements  of  its  charter  and  of  law  have  been  fully 
complied  with  in  the  adminisl ration  of  its  affairs;  and  as  to  such 
other  matters  as  the  superintendent  may  prescribe." 

Section  18  provides  for  jjToceedina:s  against  delinquent  corpora 
tions,  and  among  other  provisions,  states  that 

"  If  it  shall  appear  to  the  superintendent  that  any  such  cor- 
poration or  banker  has  violated  its  charter  or  any  law  of  this 
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state,  or  is  conducting  business  in  an  unsafe  or  mumthorized 
marmer,  he  shall,  by  an  order  under  his  hand  and  official  seal 
addressed  to  such  corporation  or  banker,  direct  a  discontinu- 
ance of  such  illegal  or  uDsafe  practices  and  conformity  with 
the  requirements  of  its  charter  and  with  safety  and  security 
in  its  transaction ;  and  whenever  it  shall  appear  to  the  super- 
intendent that  it  is  unsafe  and  inexpedient  for  such  corpora- 
tion or  banker  to  continue  business,  he  shall  communicate  the 
facts  to  the  attorney-general  who  shall  thereupon  institute  such 
proceedings  against  the  cnrporation  or  banker  as  are  author- 
ized in  the  case  of  insolvort  corporations,  or  such  other  pro- 
ceedings as  the  nature  of  the  case  may  require." 

I  think  that  the  law,  as  above  quoted,  clearly  shows  the  legal 
powers  of  the  Superintendent  of  Banks  in  the  premises  as  well  as 
what  action  should  be  taken  by  him  for  the  purpose  of  discontinu- 
ing such  branch  offices. 

Yours  truly,  ' 

WILLIAM  S.  JACKSON, 

A  ttomey-Oeneral. 


Knickerbocker   Trust  Company  —  Inventory  and  Appraisal  of 

Receivers. 

STATE  OF  NEW  YORK, 

Banking  Department, 

February  20,  1908. 

Hon.  William  S.  Jackson,  Attorney-General,  No.  299  Broad- 
way, New  York  City: 

Dear  Sir. —  The  tentative  inventory  and  appraisal  of  the 
Knickerbocker  Trust  Company  by  the  receivers  and  appraisers 
has  been  submitted  to  me  for  consideration  prior  to  its  completion. 

I  observe  that  the  form  of  this  tentative  inventory  and  ap- 
praisal contains  an  itemized  list  of  all  of  the  assets  of  the  trust 
company,  including  loans  and  discounts,  the  name  of  the  maker 
of  each  obligation  being  given,  together  with  a  detailed  statement 
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of  the  security,  if  any,  and  an  appraisal  rating  of  the  value  of 
the  asset. 

In  my  judgment  the  promulgation  of  such  a  statement  would 
be  detrimental,  not  only  to  the  trust  company  and  to  the  indi- 
viduals whose  credit  would  be  seriously  affected  by  such  a  publi- 
cation, but  also  to  the  general  public. 

It  is  suggested  on  the  part  of  the  receivers  that  the  statute 
requires,  at  this  time,  the  filing  of  the  complete  list  as  proposed 
by  them,  but  I  should  like  your  advice  as  to  whether  it  would  not 
be  a  sufficient  compliance  with  the  statute  to  have  the  inventory 
and  appraisal  conform  to  the  published  annual  reports  of  banking 
corporations.  These  reports  contain  the  items  of  the  investments 
in  bonds,  stocks,  etc.,  of  corporations  in  detail,  but  groups  its  in- 
vestments in  loans  and  discounts  under  general  items. 
Respectfully  yours, 

CLARK  WILLIAMS, 

Superintendent  of  Banks. 


Knickerbocker  Trust  Company  —  Inventory  and  Appraisal  of 

Receivers. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  20,  1908. 

Hon.  Olaek  Williams,  Superintendent  of  Banks,  52  Broadway, 
New  York  City: 

Dear  Sir. —  I  am  in  receipt  of  your  letter  of  the  20th  inst. 
requesting  to  be  advised  as  to  the  form  of  inventory  required  to  be 
filed  by  the  receivers  of  the  Knickerbocker  Trust  Company. 

The  statute  relating  to  this  subject  requires  the  receivers  to 
take  an  inventory  and  make  an  appraisal  of  the  assets  and  prop- 
erty of  the  Knickerbocker  Trust  Company.  Xo  form  of  making 
such  inventory  is  prescribed.  The  purpose  of  making  such  inven- 
tory is  to  ascertain  the  amount  of  the  assets  of  the  trust  company 
coming  into  the  hands  of  the  receivers  and  for  which  they  are 
chargeable.  Receivers  of  moneyed  corporations  are  not  required 
by  the  statute  to  specify  in  detail  the  assets  coming  into  their 
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hands  as  is  required  of  executors  and  administrators  by  the  Code 
of  Civil  Procedure.  I  fully  concur  with  you  in  the  opinion  that 
the  tentative  inventory  submitted  to  you  by  the  receivers  "  would 
be  detrimental,  not  only  to  the  trust  company  and  to  the  indi- 
viduals whose  credit  would  be  seriously  affected  by  such  a  publi- 
cation, but  also  to  the  general  public,"  and  I  also  believe  that  it 
would  seriously  interfere  with  the  plan  of  resumption  by  the 
trust  company  now  under  consideration  by  the  court  and  which, 
as  I  understand,  has  been  referred  to  you  for  your  opinion  as.  to 
its  practicability. 

I  think  that  an  inventory  and  appraisal  of  the  assets  of  the 
trust  company  which  contains  the  same  statement  as  in  the  pub- 
lished annual  reports  of  trust  companies,  and  which  shows  the 
amount  with  which  the  receivers  are  chargeable,  will  be  a  full 
compliance  with  the  statutory  requirements  and  that  it  is  not 
necessary  to  give  in  detail  the  name  of  each  debtor  of  the  trust 
company,  the  amount  of  his  indebtedness  and  the  nature  and 
amount  of  his  collateral  or  his  rating  as  is  contemplated  by  the 
tentative  inventory  and  appraisal  submitted  to  you  by  the 
receivers. 

If  such  an  inventory  and  appraisal  does  not  properly  show  the 
amount  with  which  the  receivers  are  chargeable,  an  application 
can  be  made  by  you  or  any  interested  party  to  the  court  for  an 
order  requiring  the  receivers  to  make  such  additional  inventory 
as  the  circumstances  may  require. 

Yours  respectfully, 

WILLIAM  S.  JACKSOX, 

Attorney-General. 


Oriental  Bank. 

STATE  OF  NEW  YORK, 

Attorxey-General's  Office, 
Xkw  York  City  Bureau,  299  Broadway, 

Xew  York,  March  19,  1908. 

Hon.  Clark  Williams,  Supcrinrendent  of  Banks,  New  York  City: 

Dear   Sir. —  The  Appellate  Division   of  the   Supreme   Court, 

First  Department,  on  the  17lh  inst.,  modified  the  order  made  by 
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Mr.  Justice  O'Gonnan  at  Special  Term,  and  affirmed  so  much  of 
it  as  discharged  the  receivers  of  the  Oriental  Bank  and  directed 
the  receivers  to  turn  over  the  assets  of  the  bank  to  you,  as  Super- 
intendent of  Banks.  The  e^ui-t  struck  out  the  provision  of  the 
order  requiring  you  to  deliver  the  assets  of  the  bank  to  the  Metro- 
politan Trust  Company  upon  presentation  to  you  of  the  executed 
contract  between  them,  and  did  not  pass  upon  the  validity  of  such 
contract  or  the  right  or  power  of  the  Oriental  Bank  to  make  such 
a  contract. 

I  have  taken  steps  to  appeal  from  the  decision  of  the  Appellate 
Division  to  the  Court  of  Appeals  and  have  obtained  an  order  to 
show  cause  from  Mr.  Justice  Irgraham  of  the  Appellate  Division, 
returnable  March  20,  1908,  at  one  o'clock  why  the  people  should 
not  be  allowed  to  appeal.  If  such  appeal  is  allowed,  the  appeal 
will  stay  all  proceedings  under  the  order  of  the  Apj>ellate  Division. 

The  discharge  of  the  receivers  by  the  order  of  the  Special  Term 
as  modified  by  the  Appellate  Division,  again  places  the  property 
and  business  of  the  bank  in  your  hands,  under  precisely  the  same 
conditions  that  existed  on  February  4,  1908,  when  you  reported 
to  me  that  at  that  time  it  was  unsafe  and  inexpedient  for  the  bank 
to  continue  business,  and  as  tliey  existed  at  the  time  of  the  com- 
mencement by  me  of  the  action,  which  is  still  pending,  for  the  dis- 
solution of  the  Oriental  Bank. 

I  have  been  informed  that  a  contract  has  been  executed  between 
the  Oriental  Bank  and  the  Metropolitan  Trust  Company  substan- 
tially in  conformity  to  the  agreement  approved  by  Mr.  Justice 
O'Gorman.  I  infer  that  it  may  be  contemplated  to  ask  you  to 
transfer  and  turn  over  the  property  now  in  your  possession  to  the 
Oriental  Bank,  and  for  the  Oriental  Bank  to  then  transfer  the 
same  to  the  Metropolitan  Trust  Company,  in  accordance  with  the 
said  contract.  In  my  opinion,  and  I  so  advise  you,  the  said  con- 
tract is  entirely  illegal  on  the  part  of  both  institutions ;  as  to  the 
Oriental  Bank,  because  it  cmnct  make  a  disposition  of  its  prop- 
erty which  would  render  it  nnable  to  continue  in  business,  except 
in  accordance  with  the  statutes,  and  because  the  Oriental  Bank 
has  closed  its  doors  and  ceased  doing  business,  and  all  of  its  prop- 
erty is  out  of  its  possession  and,  since  the  31st  day  of  January, 
1908,  has  been  and  now  is  in  the  possession  of  the  State;  and  as 
to  the  Metropolitan  Trust  Company,  because  the  loan  proposed 
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to  be  made  by  that  company  is  in  excess  of  that  authorized  by  the 
fitatute  to  be  made  to  any  one  corporation  or  individual. 

Under  these  circumstances,  I  deem  it  my  duty  to  advise  you 
that,  in  my  opinion,  section  17  of  the  Banking  Law  expressly  re- 
quires that  you  retain  possession  of  the  assets  of  the  Oriental 
Bank,  now  in  your  possession,  until  the  termination  of  the  action 
which  I  have  brought,  and  which  is  now  pending,  for  the  dissolu- 
tion of  the  Oriental  Bank,  unless  the  court  shall  appoint  receiv- 
ers and  direct  the  transfer  of  the  property  of  the  bank,  or  unless 
the  bank  is  able  to  and  is  permitted  by  you  to  resume  business. 
Yours  truly,  i 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Oriental  Bank. 

STATE  OF  I^EW  TOEK, 
Branch  Opfiob  op  Banking  Department, 

IS^Ew  York,  K  Y.,  March  19,  1908. 
Clark  Williams, 

Superintendent. 

Hon.  William  S.  Jackson,  Attorney-General,  299  Broadway, 
iV.  F.  City: 

Dear  Sir. —  I  beg  to  acknowledge  your  communication  of  this 
date.  Before  its  receipt  counsel  for  the  Oriental  Bank  had  re- 
quested my  approval  of  the  proposed  plan  for  the  payment  of  the 
creditors  of  the  Oriental  Bank  and  delivery  of  its  assets  pursuant 
thereto.  I  therefore  furnished  them  with  a  copy  of  your  opinion 
in  which  you  advised  against  my  so  doing.  In  reply  they  have 
sent  me  a  communication  of  which  I  inclose  a  copy.  The  ex- 
cerpts from  the  opinion  of  the  Appellate  Division  therein  set  forth 
seem  to  me  to  indicate  on  the  part  of  the  court  a  different  con- 
ception of  my  duty  from  that  expressed  in  your  opinion.  Indeed, 
the  statement  of  the  court  that 

"  So  far,  however,  as  concerns  the  approval  in  the  order  ap- 
pealed from  of  the  proposed  agreement  between  the  Oriental 
Bank  and  the  Metropolitan  Trust  Company,  it  was  unneces- 
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Bary;  as  was  also  the  direction  to  the  Superintendent  of 
Banks  to  release  the  assets  in  his  hands.  This  latter  result 
would  naturally  follow,  if  he  shall  be  satisfied  that  the  Bank 
is  solvent  and  will  be  able,  under  the  proposed  agreement  if 
executed,  to  pay  its  creditors  at  once  " 

is  so  clear  and  definite  that  I  shall  feel  obliged  to  respond  to  it 
unless  it  can  be  shown  that  it  should  not  control  my  attitude  in 
the  premises. 

May  I,  therefore,  suggest  that  if  my  interpretation  of  the  lan- 
guage of  the  Appellate  Division  seems  to  you  to  be  incorrect,  you 
procure  from  the  court  an  order  directing  me  not  to  act  on  or 
in  pursuance  of  the  plan,  pending  your  application  for  leave  to 
appeal  to  the  Court  of  Appeals.  Unless  such  an  order  shall  be 
obtained  promptly,  I  shall  feel  compelled  to  exercise  in  reference 
to  the  plan  the  discretion  which  the  Appellate  Division  indicates 
is  vested  in  me. 

Yours  very  respectfully, 

CLARK  WILLIAMS, 

Superintendent  of  Banks. 


Oriental  Bank. 

STATE  OF  NEW  YORK: 

Attorney-General's  Office, 
IS'ew  York  City  Bureau,  299  Broadway, 

New  York,  March  20,  1908. 

Hon.  Clark  Williams,  Superintendent  of  Banks,  No.  52  Broad- 
tvay,  New  York  City,  N.  Y.: 

Dear  Sir. —  Your  communication  of  the  19th  inst.,  inclosing 
copy  of  a  letter  of  Messrs.  Philbin,  Beekman  &  Menken,  attorneys 
for  the  Oriental  Bank,  reached  me  so  late  yesterday  that  I  have 
been  unable  to  acknowledge  it  earlier. 

I  note  what  you  have  to  say  with  reference  to  the  construction 
you  place  upon  a  part  of  the  opinion  of  the  Appellate  Division, 
quoted  in  your  letter,  and  that  you  feel  compelled  to  exercise  in 
reference  to  the  plan  the  discretion  which  the  Appellate  Division 
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indicates  is  vested  in  you,  and  your  intimation  that  you  will  ap- 
prove the  contract  entered  into  between  the  Oriental  Bank  and 
the  Metropolitan  Trust  Company,  and  turn  over  the  assets  of  the 
Oriental  Bank  now  in  your  possession  to  the  Trust  Company. 

The  portion  of  the  opinion  of  the  court  quoted  by  you  is  fol- 
lowed by  this  language : 

"  As  soon  as  the  receivers  are  discharged,  the  management 
of  the  affairs  of  the  Bank  reverts  to  the  directors,  who  have 
full  authority  to  enter  into  any  laicful  arrangement  for  the 
purpose  of  promptly  meeting  its  obligations,  and,  therefore, 
the  order  in  these  regards  should  be  modified." 

The  Appellate  Division  expressly  refrained  from  deciding 
whether  or  not  the  proposed  contract  was  a  "  lavrful  arrangement." 

Judge  Laughlin  in  his  opinion  said  that  the  Special  Term  was 
"  wholly  without  jurisdiction  to  give  directions  to  the  Superin- 
tendent of  Banking  or  to  the  directors  with  respect  to  the  future 
management  of  the  affairs  or  property  of  the  bank.  Whether  on 
the  redelivery  of  the  property  of  the  bank  to  its  directors,  the 
business  of  banking  may  or  should  be  resumed,  and  whether,  if 
unable  to  resume  business,  money  may  be  lawfully  or  should  be 
raised  in  the  manner  proposed,  which,  in  effect,  constitutes  a  dis- 
continuance of  the  banking  business  and  a  liquidation  of  the 
affairs  of  the  bank  by  contract,  or  otherwise,  or  instead,  the  bank 
should  go  into  voluntary  liquidation  in  the  manner  provided  by 
statutory  law,  are  questions  which  are  not  presented  for  decision 
by  the  record  now  before  the  court." 

As  the  question  of  validity  of  the  contract  between  the  Oriental 
Bank  and  the  Metropolitan  Trust  Company  was  not  decided  by 
the  Appellate  Division  and  as  that  is  one  of  the  questions  which 
that  court  is  asked  to  certify  to  the  Court  of  Appeals  for' its  de- 
cision, it  would  seem  proper  that  you  should  await  some  actual 
determination  by  the  courts  of  that  question  rather  than  take  upon 
yourself  the  responsibility  of  determining  it. 

As  stated  to  you  in  my  communication  yesterday  an  application 
has  been  made  to  the  Appellate  Division,  which  will  be  heard  to- 
day at  one  o'clock  for  leave  to  appeal  to  the  Court  of  Appeals  from 
the  order  made  by  it.  If  the  court  grants  leave  to  allow  the  appeal, 
an  appeal  will  be  taken  which  will  stay  all  proceedings  under  the 
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order  appealed  from.  I  do  not  feel  that  I  can  apply  to  any  other 
court  for  an  order  until  my  application  to  the  Appellate  Division 
is  made.  It  is  needless  to  point  out  to  you  that  if  an  appeal  is 
taken  and  all  proceedings  are  stayed  that  unnecessary  complica- 
tions will  arise  if  the  assets  of  the  Oriental  Bank  have  been  trans- 
ferred to  the  Metropolitan  Trust  Company.  In  the  event  of  an 
appeal  not  being  allowed  by  the  Appellate  Division  this  deter- 
mination could  be  had  upon  an  application  by  you  in  the  pending 
proceeding  for  a  direction  by  order  of  the  court.  This  applica- 
tion would,  of  course,  have  to  be  made  upon  notice  to  the  Attorney- 
General  and  the  Oriental  Bank. 

Tours  truly, 

W.  S.  JACKSON, 

Atiomey-OeneraL 


Oriental  BanJe. 

STATE  OF  NEW  YORK, 
Branch  Office  of  Banking  Department, 

New  York,  N.  Y.,  March  20,  190S. 

Hon.  Wiijliam  S.  Jackson,  Attorney-General,  299  Broadway, 
New  York  City: 

Dear  Sir. —  I  beg  to  acknowledge  receipt  of  your  favor  of  the 
20th  instant  regarding  the  matter  of  the  Oriental  Bank. 

The  quotation  from  the  opinion  in  the  Appellate  Division,  set 
out  in  your  letter,  especially  in  view  of  the  opinion  of  Mr.  Justice 
Laughlin,  seems  to  me  clearly  to  indicate  the  court's  approval  of 
the  legality  of  the  plan. 

In  your  quotation  you  italicize  the  word  "  legal ;"  I  am  inclined 
rather  lo  lay  emphasis  upon  the  word  ^*  any,"  making  that  part 
of  your  quotation  read :  "As  soon  as  the  receivers  are  discharged, 
the  management  of  the  affairs  of  the  bank  reverts  to  the  directors 
who  have  full  authority  to  enter  into  any  legal  arrangement  for  the 
purpose  of  promptly  meeting  its  obligations." 

It  would  also  seem  that,  if  the  Appellate  Division  had  considered 
the  proposed  agreement  illegal  it  would  necessarily  have  continued 
the  receivership  with  the  object  of  impounding  the  assets  of  the 
bank  until  some  legal  plan  should  be  presented. 
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Your  objection,  as  I  understand  it,  on  this  phase  of  the  question 
is  that  the  Metropolitan  Trust  Company  cannot  lawfully  make  a 
secured  loan  in  excess  of  40  per  centum  of  its  capital  and  surplus. 

I  am  convinced  that  the  plan  can  be  carried  out  without  infring- 
ing the  statute  referred  to. 

I  was  to-day  served  with  demands  by  and  on  the  part  of  both 
the  Oriental  Bank  and  the  Metropolitan  Trust  Company  that  I 
surrender  the  assets  of  the  bank  in  accordance  with  the  agreement 
between  the  bank  and  the  trust  company,  the  proposed  agreement 
before  the  court  having  been  duly  executed  by  both  parties. 

After  satisfying  myself  of  the  cash  position  of  the  trust  com- 
pany, and  receiving  sufficient  assurances  that  immediate  steps  will 
be  taken  to  pay  the  depositors  of  the  bank  in  full,  and  not  having 
been  advised  by  you  of  any  stay  of  proceedings,  I  have,  in  accord- 
ance with  my  conception  of  my  duty  in  the  premises,  surrendered 
the  assets  of  the  bank  in  my  custody  as  provided  for  in  the 
agreement. 

I  am  satisfied  that  the  bank  is  solvent  and  will  be  able  under 
the  agreement  as  executed  to  pay  its  creditors  at  once.  This  result 
is  highly  desirable  and  in  my  opinion  will  b©  satisfactorily  at- 
tained in  the  manner  above  indicated. 

Respectfully  yours, 

CLARK  WILLIAMS, 

Superintendent  of  Banks. 


Banking  Law  —  Section  113  —  Savings  Banks. 

Adoption  by-law  making  4)ayment  to  any  person  producing  pass- 
•    book  of  a  depositor  issued  by  the  bank,  as  valid  and  dis- 
charging the  bank  of  liability, —  should  not  be  approved  by 
the  Superintendent  of  Bank. 

STATE  OF  NEW  YORK, 

Attorney-Geneeal's  Office, 

Albany,  April  8, 1908. 

To  the  Honorable,  The  Superintendeni  of  Banks,  Albany,  N.  Y: 

Dear  Sir. —  Your  letter  of  March  19,  1908,  with  inclosure  of 

copy  of  letter  from  Mr.  William  H.  Sage  of  156  Broadway,  JsTew 
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York  city,  and  inquiring  as  to  the  legality  of  a  certain  by-law 
adopted  by  a  savings  bank,  received.  The  by-law  in  question  is  as 
follows : 

"All  payments  made  to  persons  producing  the  pass-book 
of  a  depositx)r  issued  by  this  bank  shall  be  valid  payments  to 
discharge  the  bank  of  all  liability." 

The  question  presented  is  as  to  whether  it  is  proper  for  the  bank 
to  adopt  such  a  by-law  in  view  of  the  provisions  of  the  Banking 
Law,  section  113,  which  provides  as  follows: 

"  The  sums  deposited  with  any  savings  bank,  together  with 
any  dividends  or  interest  credited  thereto,  shall  be  repaid  to 
such  depositors  respectively,  or  to  their  legal  representatives, 
after  demand,  in  such  nxanner  and  at  such  times,  and  after 
such  previous  notice,  and  under  such  regulations,  as  the  board 
of  trustees  shall  prescribe.  Such  regulations  *  *  *  shall 
be  printed  in  the  pass-books  or  other  evidence  of  deposit  fur- 
nished by  it,  and  shall  be  evidence  between  the  corporation  and 
the  depositors  holding  the  same,  of  the  terms  upon  which  the 
deposits  therein  acknowledged  are  made." 

It  has  been  held  repeatedly  that  the  relation  of  the  bank  to  a 
depositor  is  that  of  debtor  and  creditor  and  that  the  regulations 
printed  in  the  pass-book  constitute  the  contract  between  them,  but 
that  by-laws  similar  to  the  one  above  quoted  do  not  relieve  the  bank 
from  the  obligation  to  exercise  due  care  and  diligence  in  ascertain- 
ing that  the  payment  is  made  to  the  person  entitled  thereto 
(Smith  V.  Brooklyn  Savings  Bank,  101  N.  Y.  58;  Kummel  v. 
Germania  Savings  Bank,  127  'N.  Y.  488;  Cearns  v.  Bowery  Sav- 
ings Bank,  135  N.  Y.  557;  Kelley  v.  Buffalo  Savings  Bank,  180 
If.  Y.  171 ;  Allen  v.  Williamsburgh  Savings  Bank,  69  Jf.  Y.  319). 

By-laws  similar  to  the  one  above  quoted  seem  to  have  been 
approved  in  Schoenwald  v.  Met.  Savings  Bank,  57  N.  Y.  418,  but 
that  case  has  been  criticised  and  disapproved  in  many  of  the  later 
decisions.  It  does  not  appear,  however,  that  in  any  of  the  cases 
above  cited  the  question  as  to  the  validity  of  the  by-law  under  the 
statute  has  been  raised  or  passed  upon;  and  yet  these  cases  im- 
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pliedly  at  least  seem  to  indicate  that  such  a  by-law  would  receive 
the  sanction  and  approval  of  the  courts.  Were  it  not  for  these 
decisions  I  should  unhesitatingly  express  the  opinion  that  the 
by-law  in  question  was  unauthorized  under  the  provisions  of  the 
statute  above  quoted.  To  hold  that  a  bank,  by  the  adoption  of  such 
a  by-law,  may  be  protected  in  paying  the  amount  of  the  deposit  to 
a  person  whose  only  evidence  of  right  to  such  deposit  is  the  pos- 
session of  the  pass-book  which  might  have  been  obtained  by  him 
by  theft  or  fraud,  would,  in  my  judgment,  fail  to  protect  the 
interests  of  the  public  and  be  contrary  to  public  policy. 

I  am,  therefore,  of  the  opinion  that  it  would  be  proper  for  the 
Superintendent  of  Banks  to  disapprove  the  by-law  in  question. 
Yours  truly,  i 

WILLIAM  S.  JACKSON, 

Aitomey-General. 


Banking  Law  —  Section  123  —  Savings  Banks. 

Rate  of  interest.  Whether  trustees  and  officers  may  fix  or  increase 
dividends  in  advance  or  at  any  time  before  the  completion 
of  the  period  for  which  the  dividend  is  declared. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  28,  1908. 

To  the  Honomble,  The  Superintendent  of  Banks,  Albany,  N.  Y.: 
Dear  Sir. —  Your  communication,  requesting  opinion  whether 
or  not  a  savings  bank,  organized  under  the  provisions  of  Article  3 
of  the  Banking  Law  which  has  recently  declared  a  dividend  to 
depositors  at  the  rate  of  3^^  per  cent,  per  annum,  can  legally  and 
properly  announce  that  it  will  at  its  next  dividend  period,  approxi- 
mately five  months  hence,  pay  a  dividend  at  the  rate  of  4  per  cent, 
per  annum,  received. 

Section  123  of  the  Banking  Law,  so  far  as  is  material  hereto,  is 
as  follows : 

"Section  123.     Rate  of  interest;  extra  dividends. —  The 
trustees  of  every  such  corporation  shall  regulate  the  rate  of 
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interest  or  dividends  not  to  exceed  five  per  centum  per  annum 
upon  the  deposits  therewith,  in  such  manner  that  depositors 
shall  receive  as  nearly  as  may  be,  aU  the  profits  of  such  cor- 
poration, after  deducting  necessary  expenses  and  reserving 
such  amounts  as  the  trustees  may  deem  expedient  as  a  surplus 
fund  for  the  security  of  the  depositors,  which  to  the  amount 
of  fifteen  per  centum  of  its  deposits,  the  trustees  of  any  such 
corporation  may  gradually  accumulate  and  hold,  to  meet  any 
contingency  or  loss  in  its  business  from  the  depreciation  of 
its  securities  or  otherwise.    *    *    * 

"  No  dividends  or  interest  shall  be  declared,  credited  or 
paid,  except  by  the  authority  of  a  vote  of  the  board  of  trustees 
duly  entered  upon  their  minutes,  whereon  shall  be  recorded 
the  ayes  and  nays  upon  each  vote ;  but  accounts  closed  between 
dividend  periods  may  be  credited  with  interest  at  the  rate  of 
the  last  dividend,  computing  from  the  last  dividend  period  to 
the  date  when  closed,  if  the  by-laws  so  provide.  Whenever  any 
interest  or  dividend  shall  be  declared  or  credited  in  excess  of 
the  interest  or  profits  earned  and  appearing  to  the  credit  of 
the  corporation,  the  trustees  voting  for  such  dividend  shall  be 
jointly  and  severally  liable  to  the  corporation  for  the  amount 
of  such  excess  so  declared  and  credited."    ^    *    * 

It  is  obvious  from  reading  the  first  paragraph  of  section  123 
above  quoted,  and  bearing  in  mind  the  principle  upon  which  sav- 
ings banks  are  founded  that  the  rate  of  interest  may  not  be  regu- 
lated or  declared  before  the  period  for  which  the  dividend  or  in- 
terest to  be  declared  or  regulated  is  completed.  The  terms  of  the 
announcement  or  representation  made  as  mentioned  in  the  first 
paragraph  herein  even  though  authorized  as  provided  in  section 
123  for  declaring  dividends,  might  be  found,  at  maturity  of  period 
for  which  dividend  is  to  be  declared,  to  be  contrary  to  law  and 
good  management. 

As  I  construe  the  above  quoted  section,  it  provides  in  effect  that 
no  dividends  shall  be  declared  or  interest  paid  to  depositors  unless 
out  of  profits  earned,  which  is  the  rule  applicable  to  payment  of 
dividends  by  all  corporations.  No  corporation  can  pay  a  dividend 
out  of  anything  except  actual  profits.  This  interpretation  is 
strengthened,  h^  *hp-  provision  in  said  section  that  such  dividends 
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shall  be  provided  for  and  amount  fixed  by  trustees  after  the  amount 
of  profits  has  been  ascertained.  A  statement  by  a  savings  bank 
that  it  would  pay  dividends  at  a  certain  fixed  rate  in  the  future, 
if  the  profits  justified  them,  would  be  proper,  but  a  contract  to 
pay  them  at  a  certain  fixed  rate  in  the  future  would  be  ultra  vires 
and  beyond  the  power  of  the  corporation  to  make. 
Tours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Banking  Law  —  Section  25,  Suhd.  1  —  Banks  and  Trust  Com- 
panies. 

Limit  as  to  amount  of  loans  to  corporations,  liabilities,  etc. 

STATE  OF  NEW  YOEK, 

Attorney-Generax's  Office, 

Albany,  June  19,  1908. 

Hon.  George  I.  Skinner,  First  Deputy  Superintendent  of  Banks, 
Albany,  N.  Y.: 
Dear  Sir. —  Your  letter  of  the  15th  instant,  is  received,  calling 
attention  to  certain  practices  of  certain  banks  and  trust  companies 
under  the  jurisdiction  of  your  Department,  and  inquiring  as  to 
whether  subdivision  1  of  section  25  of  the  Banking  Law  is  vio- 
lated thereby.  The  section  in  question  limits  the  amount  which  a 
bank  or  trust  company  may  loan  to  any  one  person,  company,  cor- 
poration or  firm,  and  limits  the  total  liability  which  any  such 
person,  company,  corporation  or  firm  may  incur  to  such  bank  or 
trust  company,  to  certain  specified  percentages  of  the  total  capital 
and  surplus  of  such  bank  or  trust  company.  You  state  that  in 
the  course  of  examinations  conducted  by  your  Department  loans 
made  to  corporations  in  excess  of  the  limitation  prescribed  by  this 
section  have  been  discovered  and  the  institutions  making  such  loans 
have  been  directed  to  reduce  them  within  legal  limits;  that  in 
order  to  meet  this  situation  certain  banks  or  trust  companies  in 
some  cases  have  taken  the  individual  notes  of  a  director  or  officer 
of  the  corporation,  such  notes  being  indorsed  by  the  corporations 
and  the  proceeds  thereof  passed  to  the  credit  of  the  corporation ; 
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that  in  other  oases  the  name  of  the  corporation  does  not  appear 
upon  the  notes,  but  that  the  proceeds  of  the  notes  as  shown  by  the 
books  of  the  bank  or  as  discovered  by  your  examiners  were  turned 
over  to  the  corporation,  and  that  your  Department  has  ruled  that 
where  a  promissory  note  was  given  by  a  director  or  officer  of  a 
corporation  for  the  debt  of  the  corporation  although  in  form  the 
note  of  the  officer  or  director  as  an  individual  it  must  be  included 
in  the  liability  of  the  corporation  for  the  purpose  of  determining 
whether  or  not  such  liability  was  excessive. 

In  my  opinion  this  ruling  is  clearly  correct.  The  purpose  and 
intent  of  this  section  of  the  Banking  Law  was  to  safeguard  the 
stability  of  financial  institutions  and  to  accomplish  this  the  amount 
of  liability  which  any  borrower  could  incur  to  such  an  institution 
was  strictly  limited  so  that  these  financial  institutions  should  not 
put  all  their  eggs  in  one  basket.  The  law  does  not  permit  that  to 
be  accomplished  by  indirection  which  cannot  be  done  directly. 
The  devices  described  attempt  to  keep  within  the  strict  letter  of  the 
statute  while  being  contrary  to  its  spirit  and  intent.  The  facts  as 
stated,  in  my  judgment,  constitute  a  violation  of  the  law. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General, 


Banking  Law  —  Sections  20,  21,  22 — Report  of  Banks. 

Banks  may  not  change  form  of  report  to  the  Superintendent  of 
Banks,  nor  can  they  withhold  surplus  earnings  or  establish  a 
"  Guarantee  Fund." 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Atujust  26,  1908. 

Hon.  Clark  Williams,  Superintendent  of  Banks,  Albany,  N.  Y.: 
Dear  Sir. —  Your  recent  communication  was  duly  received,  ask- 
ing opinion  of  this  office  on  the  following  questions. 

First. —  Can  a  bank  legally  withhold  a  substantial  portion  of  its 
earnings  from  surplus  and  not  report  the  same  under  sections  20, 
21  and  22  of  the  Banking  Law. 
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Second. —  Oan  a  bank  reporting  its  assets  in  full  legally  report 
as  "  Due  on  cashier's  checks  "  a  substantial  amount  avowedly  set 
apart  arbitrarily  as  a  "  Guarantee  Fund  as  an  offset  to  possible 
loans,  failures,  defalcations,  and  other  unfortunate  conditions." 

Third. —  What  ipenalties  under  sections  21  and  22  respectively, 
does  such  bank  incur  by  so  reporting  or  failing  to  report  as  above 
stated. 

Fourth. —  Whether  or  not  such  an  institution  may  change  the 
form  of  report  prescribed  by  the  Superintendent  under  section  20 
by  inserting  items  of  liability  other  than  those  called  for  on  the 
report;  in  other  word?,  is  not  the  item  referred  to  properly 
included  in  the  surplus. 

Section  20  of  the  Banking  Law  provides  that  banks  shall  make  a 
written  report  to  the  Superintendent  "  in  such  form  and  containing 
such  matters  as  he  shall  prescribe." 

Section  21  provides  that  if  any  bank  shall  fail  to  make  "  such 
report "  within  the  time  designated  or  to  include  therein  any 
matter  required  by  the  Superintendent,  every  such  delinquent  bank 
sJiall  forfeit  to  the  people  of  the  State,  the  siun  of  one  hundred 
dollars  for  every  day  that  such  report  shall  be  delayed  or  withheld 
and  for  every  day  that  it  shall  fail  to  report  any  such  omitted 
matter.  Section  22  provides  for  the  publication  by  the  Super- 
intendent of  Banks  of  a  summary  statement  of  such  reports. 

Section  8  provides  that  every  such  corporation  shall  bo  subject 
to  the  inspection  and  supennsion  of  the  Superintendent  of  Banks 
and  section  18  provides  that  where  it  shall  apj>ear  that  any  such 
corporation  has  violated  its  charter  or  ani/  law  of  this  Stair  or  is 
conducting  business  in  an  unsafe  or  an  unauthorized  manner,  the 
Superintendent  may,  by  order,  compel  conformity  to  the  require- 
ments of  the  law. 

■  It  goes  without  saying,  that  the  reports  prescribed  by  statute  are 
to  be  accurate  and  truthful  and  such  as  will  convey  to  the  Superin- 
tendent of  Banks  and  to  the  public,  accurate  information  as  to  the 
financial  condition  of  the  banks  and  as  to  their  solvency.  The 
Superintendent  is  given  the  widest  powers  to  prescribe  the  form  of 
such  reports  and  the  matter  that  shall  be  contained  therein. 

Having  in  mind  tJiese  provisions  of  the  statute,  I  will  answer 
your  questions  as  follows: 
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First — A  bank  cannot  withhold  a  substantial  portion  of  its 
earnings  or  surplus,  nor  can  it  fail  to  report  the  same  under  the 
form  of  report  required  by  your  Department. 

Second. — The  second  question  likewise,  is  answered  in  the  noga- 
tiva  To  report  a  sum  arbitrarily  set  apart  as  a  "  Guarantee 
Fund  "  as  being  an  amount  "  Due  on  cashier's  checks  "  would  be 
an  inaccurate  statement  of  fact.  There  is  no  provision  in  the 
Banking  Law  for  arbitrarily  setting  apart  any  such  '  Guarantee 
Fund."  Section  21a  of  the  Banking  Law  provides  for  a  semi- 
annual examination  of  the  affairs  of  a  bank  by  a  committee  of  the 
board  of  directors  and  authorizes  the  board  of  directors  a*  a  result 
of  such  examination,  to  make  such  deductions  from  the  assets  or 
additions  to  the  liabilities  as  conditions  may  warrant.  In  my 
opinion,  this  contemplates  the  charging  off  or  marking  down  of  bad 
loans  or  securities,  the  value  of  which  has  been  impaired  and  does 
not  give  the  directors  authority  to  establish  a  fund  for  the  purposes 
stated  in  your  question. 

Third. —  If  a  bank  fails  to  make  the  report  prescribed  by  the 
Superintendent,  it  becomes  subject  to  the  forfeitures  specified  in 
section  21  above  referred  to  or  the  Superintendent,  under  the 
power  vested  in  him  under  section  18,  may  issue  his  order  direct- 
ing the  bank  to  furnish  the  report  in  the  form  required  by  him  and 
in  the  event  of  the  failure  of  the  bank  to  comply  with  such  order, 
the  proceedings  specified  in  section  1 8,  may  be  resorted  to. 

Fourth. —  The  bank  has  no  authority  to  change  the  form  of 
report  prescribed  by  the  Superintendent.  In  the  event  that  the 
report  failed  to  cover  the  facts  as  they  actually  existed,  it  would 
be  competent  for  the  bank  to  supplement  the  report  by  incorporat- 
ing therein  a  statement  of  such  facts.  The  item  "  Due  on  cashier's 
checks  means  the  amount  of  such  checks  issued  by  the  bank  re- 
maining outstanding  and  unpaid.  Such  an  item  is  of  course  a 
liability  of  the  bank  and  is  so  carried  in  the  form  of  report  pre- 
pared by  your  dejpartment.  There  being  no  provision  for  the  set- 
ting aside  of  such  a  "  Guarantee  Fund  "  as  is  described  in  your 
communication,  such  a  fund  properly  can  be  required  by  the 
Superintendent  to  be  included  in  the  surplus  of  the  bank. 

Ees-pectfully  yours, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral, 
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OPINIONS   RENDERED    THE   STATE   SUPERINTEND- 
ENT  OF  ELECTIONS. 


Election  Law  —  Metropolitan  Elections  District. 

Registration  day.  Duties  of  election  inspectors  in  comparing  and 
initialing  copies  of  answers  written  in  identification  state- 
ments. 

STATE  OF  NEW  YORK, 

Attobney-Genbral's  Office, 

Albany,  October  14,  1908. 

Hon.  WiLxiAM  Leaby,  State  Superintendent  of  Elections  for  the 
Metropolitan  Elections  District,  47  West  42^  Street,  New 
York  City: 

Dear  Sir. —  I  reply  to  your  letter  setting  forth  a  copy  of  a  cir- 
cular which  you  state  has  been  brought  to  your  attention,  and 
asking  my  opinion  regarding  the  duties  of  election  inspectors  in 
the  matter  of  comparing  and  initialing  copies  of  the  answers 
written  in  the  "  identification  statements  for  registration  day,"  as 
suggested  in  said  circular,  which  reads  as  follows : 

"  If  you  do  not  write  English  you  may  sign  your  name  in 
the  language  which  you  ordinarily  use. 

Have  the  answers  to  the  questions  which  will  be  asked  you 
on  registration  day  written  upon  this  blank.  Tear  off  the 
blank  and  take  it  with  you  to  the  Registry  Board  and  insist 
that  the  correct  answers  are  written  in  the  '  Identification 
Statements  for  Registration  Day,'  and  are  the  same  as  the 
answers  which  have  been  written  upon  this  blank. 

Ask  one  of  the  Inspectors  to  compare  the  answers  as 
written  in  the  '  Identification  statements  for  Registration 
Day '  with  the  answers  on  this  slip,  and  then  have  him  initial 
this  slip.  If  he  refuse  to  do  so,  ask  any  citizen  who  is  present 
to  do  it.    Keep  this  slip  and  bring  it  with  you  to  the  polling 
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place  on  election  day.  This  is  important  as  it  will  save  you 
trouble. 

What  is  your  true  name? 

What  is  or  was  your  father's  full  name? 

What  is  or  was  your  mother's  full  name? 

What  is  your  occupation? 

What  is  the  name  of  your  present  employer? 

If  unemployed  what  is  the  name  of  your  last  employer? 

Where  is  or  was  his  place  of  business  ? 

Are  you  married  or  single? 

Where  did  you  actually  reside  immediately  prior  to  taking 
up  your  present  residence ;  state  floor  and  character  of 
premises  ? " 

Chapter  521,  Laws  of  1908,  entitled  "An  Act  to  amend  the 
Election  Law,  in  relation  to  providing  a  more  complete  means  of 
identification  of  electors,"  provides  that  in  cities  containing  a 
population  of  one  million  and  over  the  register  of  qualified  voters 
required  to  be  made  in  quadruplicate  by  the  inspectors  in  each 
election  district  shall  have  a  column  reserved 

"  for  the  signature  of  the  elector  at  the  time  of  registration 
or  in  case  the  elector  alleges  his  inability  to  write,  for  enter- 
ing therein  the  number  of  the  '  identification  statements  for 
registration  day '  made  by  such  elector  as  hereinafter  pro- 
vided. Above  each  horizontal  line  in  the  said  twentieth 
column  shall  be  printed  the  words  '  the  foregoing  statements 
are  true '  and  the  elector  shall  at  the  time  of  registration 
sign  his  name  by  his  own  hand  and  without  assistance  using 
indelible  pencil  or  ink  below  such  words  on  the  horizontal 
line,  in  the  register  of  electors  designated  as  the  public  copy." 

This  act  further  provides: 

"  If  the  elector  alleges  his  inability  to  so  sign,  one  of  the 
inspectors,  designated  by  the  chairman  shall  read  to  the 
elector  the  following  list  of  questions  from  a  book  to  be  fur- 
nished said  inspector  and  to  be  known  as  '  identification 
statements  for  registration  day',  and  said  inspector  shall 
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write  down  in  said  book  the  answers  of  the  elector  to  said 
questions :  What  is  your  true  name  ?  What  is  or  was  your 
father's  full  name  ^  What  is  or  was  your  mother's  full 
name?  What  is  your  occupation?  What  is  the  name  of 
your  present  employer?  If  unemployed,  what  is  the  name 
of  your  last  employer?  Where  is  or  was  his  place  of  busi- 
ness ?  Are  you  married  or  single  ?  W^here  did  you  actually 
reside  immediately  prior  to  taking  up  your  present  resi- 
dence; state  floor  and  character  of  premises?" 

The  act  further  provides  that  such  questions  shall  be  printed  on 
separate  sheets  of  paper  and  bound  together  in  book  form  and 
numbered  consecutively  to  correspond  with  the  numbers  to  be 
entered  in  the  column  of  the  register  reserved  for  that  purpose, 
and  further  provides: 

"  Said  book  of  *  identification  statements  for  registration 
day '  shall  be  kept  at  all  times  with  the  register  in  which  the 
electors  sign  their  names  as  hereinbefore  provided/'  (The 
register  designated  as  the  public  copy.) 

Section  35,  subdivision  2,  of  the  Election  Law  provides : 

'^  The  register  of  electors  made  by  the  chairman  of  the 
board  of  inspectors  shall  be,  and  shall  be  known,  as  the 
public  copy  of  registration.  Such  public  copy  shall  be  left 
in  a  prominent  position  in  the  place  of  registration  from  the 
first  day  of  registration  until  election  day,  and  shall  at  all 
reasonable  times  be  open  to  public  inspection  and  for  making 
copies  thereof.  *  *  *  All  registers  of  electors  shall  at 
all  reasonable  hours  be  accessible  for  public  examinations 
and  making  copies  thereof,  and  no  charge  of  any  kind  shall 
be  made  for  such  examination  or  for  any  elector  making  a 
copy  thereof." 

Chapter  521,  Laws  of  1908,  further  provides,  as  to  cities  con- 
taining a  population  of  one  million  and  over,  that  each  poll  clerk 
shall  have  a  poll-book  for  keeping  the  list  of  electors  voting  or 
offering  to  vote  at  the  election,  one  of  the  columns  on  which  book 
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shall  be  headed  "  signature  or  statement  number  of  elector,"  and 
further  provides: 

"  The  column  headed  ^  signature  or  statement  number  of 
elector'  shall  have  printed  above  each  horizontal  line  the 
words  '  the  foregoing  statements  are  true/  and  the  elector 
shall  previous  to  the  receipt  of  an  official  ballot  sign  his  name 
by  his  own  hand  and  without  assistance,  using  an  indelible 
pencil  or  ink,  below  the  said  words  in  the  poll-book  kept  by 
the  poll  clerk  who  shall  be  designated  by  the  chairman  of  the 
board  of  inspectors.  If  the  elector  on  registration  day  alleges 
his  inability  to  so  sign,  then  one  of  the  poll  clerks  designated 
by  the  chairman  of  the  board  of  inspectors  shall  read  the 
same  list  of  questions  to  the  elector  as  were  required  to  be 
read  on  registration  days  from  a  book  to  be  provided  for 
election  day,  and  to  be  known  as  '  identification  statements 
for  election  day  \  and  said  poll  clerk  shall  write  the  answers 
of  the  elector  thereto.  *  *  *  The  questions  answered  on 
registration  day  by  the  elector  shall  not  be  turned  to  or  in- 
spected until  all  the  answers  to  said  questions  shall  have  been 
written  down  on  election  day  by  said  poll  clerk.  Any  person 
who  shall  prompt  a  voter  in  answering  any  questions  pro- 
vided in  this  act  shall  be  guilty  of  a  felony.  *  *  *  The  com- 
parison of  the  signatures  of  an  elector  made  on  registration 
and  election  days,  and  a  comparison  of  the  answers  made  by 
an  elector  on  registration  and  election  days,  shall  be  had  in 
full  view  of  the  watchers,  and  the  right  to  challenge  electors 
shall  exist  until  the  ballot  shall  have  been  deposited  in  the 
ballot  box.  If  the  signatures  of  the  elector  or  the  answers  to 
the  questions  made  by  the  elector  do  not  correspond,  then  it 
shall  be  the  privilege  of  the  watchers  and  challengers  to  chal- 
lenge and  the  duty  of  each  inspector  to  challenge,  unless  some 
other  authorized  person  shall  challenge." 

It  evidently  is  the  legislative  intent  that  the  books  of  "  identifi- 
cation statements  for  registration  day,"  shall  be  left  in  prominent 
positions  in  the  respective  places  of  registration  from  the  first  day 
of  registration  until  election  day,  and  shall  at  all  reasonable  times 
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be  open  to  public  inspection  and  for  making  copies  thereof,  as  pro- 
vided for  the  registers  of  electors.  The  provision  that  the  ques- 
tions answered  on  registration  day  shall  not  be  "  turned  to  or 
inspected  "  until  all  the  answers  to  said  questions  shall  have  been 
written  down  on  election  day,  applies  only  to  conduct  at  the  poll- 
ing place  on  election  day,  while  an  elector  offering  to  vote  is  being 
read  the  questions  and  having  his  answers  thereto  written  down. 

The  provision  that  no  one  shall  prompt  a  voter  in  answering  any 
questions  provided  in  said  act,  likewise  refers  only  to  prompting 
by  another  person  present  upon  the  immediate  occasion  when  the 
elector  is  being  read  the  prescribed  questions  and  having  his 
answers  thereto  written  down  at  the  time  of  registration  or  when 
offering  to  vote  on  election  day. 

The  statute  does  not  prohibit  an  elector  from  gaining  the  in- 
formation required  to  answer  such  questions  from  some  source 
other  than  his  intuition,  nor  from  having  the  answers  to  the  pre- 
scribed questions  written  or  printed  for  him  by  some  other  person 
before  he  presents  himself  for  registration  or  offers  to  vote  on 
election  day.  Xor  does  the  statute  prohibit  the  elector  from  re- 
ferring to  any  written  or  printed  memorandum  he  may  have  about 
his  person  for  the  purpose  of  refreshing  his  recollection  as  to  any 
matters  about  which  he  may  be  questioned,  while  the  prescribed 
questions  are  being  read  to  him  and  his  answers  thereto  written 
down  at  the  time  of  registration  or  when  offering  to  vote  on 
election  day. 

There  is  no  provision  in  the  statute  forbidding  an  election  in- 
spector, or  any  citizen  from  comparing  or  initialing  any  such  mem- 
orandum or  copy  which  an  elector  may  have  had  prepared  and  may 
present  for  that  purpose  and,  should  au  inspector  choose  to  perform 
that  sendee,  his  act  would  be  unofficial  and,  as  far  as  I  can  see,  of 
no  consequence  to  the  elector  as  long  as  the  books  of  "  identifica- 
tion statements  for  registration  day  "  are  open  for  inspection  and 
copy. 

Article  II,  section  1,  of  the  State  Constitution  provides: 

"  Every  male  citizen  of  the  age  of  twenty-one  years,  who 
shall  have  been  a  citizen  for  ninety  days,  and  an  inhabitant 
of  this  State  one  year  next  preceding  an  election,  and  for  the 
last  four  months  a  resident  of  the  county  and  for  the  last 
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thirty  days  a  resident  of  the  election  district  in  which  he  may 
offer  his  vote,  shall  be  entitled  to  vote." 

The  only  persons  excluded  from  the  right  of  suffrage  by  the 
State  Constitution  are  set  forth  in  article  II,  section  2,  as  follows : 

"  Xo  person  who  shall  receive,  accept,  or  offer  to  receive,  or 
pay,  offer  or  promise  to  pay,  contribute,  offer  or  promise  to 
contribute  to  another,  to  be  paid  or  used,  any  money  or  other 
valuable  thing  as  a  compensation  or  reward  for  the  giving  or 
withholding  a  vote  at  an  election,  or  who  shall  make  any 
promise  to  influence  the  giving  or  withholding  any  such  vote, 
or  who  shall  make  or  beome  directly  or  indirectly  interested 
in  any  bet  or  wager  depending  upon  the  result  of  any  election, 
shall  vote  at  such  election.  *  *  *  The  Legislature  shall 
enact  laws  excluding  from  the  right  of  suffrage  all  persons 
convicted  of  bribery  or  of  any  infamous  crime." 

The  Legislature  is  directed  by  article  II,  section  4,  of  the  State 
Constitution  to  make  laws 

*^  for  ascertainij]g,  by  proper  proofs,  the  citizens  who  shall  be 
entitled  to  the  right  of  suffrage  hereby  established,  and  for 
the  registration  of  voters," 

but  such  laws  must  be  strictly  construed  and  confined  to  the  ne- 
cessities of  the  purposes  specified  and,  beyond  such  necessities,  im- 
pose no  tests  or  conditions  of  suffrage  other  than  those  set  forth 
in  the  State  Constitution  and  tend  not  to  hinder  but  to  assist  the 
qualified  elector  in  the  exercise  of  his  constitutional  right. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-General. 
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Election  Law,  Sections  103,  104. 

Hour  for  closing  polls.  Delivery  of  ballots.  "  Who  have  law- 
fully begun  act  of  voting."  Electors  on  line  at  closing  of 
poUfc,  who  entitled  to  vote,  etc. 

(See  letter,  October  26,  1908.) 

(See  also  opinion,  page  137,  Report  for  1892 ;  page  313,  Report 
for  1894;  page  221,  Report  for  1897.) 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  October  19,  1908. 

Hon.  William  Leary,  State  Superintendent  of  Elections  for  the 
Metropolitan  Election  District,  47   ^Yest  42d  Street,  New 
York  City: 
Dear  Sir. —  Your  letter  of  the  17th  instant  is  received,  in  which 
you  call  my  attention  to  sections  3,  103  and  104  of  the  Election 
Law,  and  state  that  "  there  is  likely  to  exist  on  election  day  the 
condition  that  many  persons  in  the  Metropolitan  Election  District 
may  be  on  the  line  of  electors  desiring  to  vote  at  the  various  poll- 
ing places  at  the  time  fixed  by  statute  for  closing  the  polls,"  and 
requesting  an  answer  to  the  following  questions: 

1.  What  is  meant  by  "  close  of  the  delivery  of  official  ballots  to 
electors  i  '^ 

2.  "  Who  have  lawfully  begun  the  act  of  voting." 

3.  '^  Whether  all  qualified  electors  actually  on  the  line  of  voters 
at  the  time  set  by  statute  for  the  closing  of  the  polls  are  entitled  to 
vote." 

The  provisions  of  the  Election  Law  (chapter  909,  Laws  of 
1896)  relating  to  this  subject  are  as  follows: 

"  Section  3.  The  polls  of  every  general  election  *  *  * 
shall  be  opened  at  six  o'clock  in  the  forenoon  and  shall  close 
at  five  o'clock  in  the  afternoon  *  *  *.  The  closing  of  the 
polls  shall  be  deemed  to  mean  the  close  of  the  delivery  of  of- 
ficial ballots  to  electors  and  the  electors  entitled  to  vote  who 
have  lawfully  begun  the  act  of  voting  before  the  time  fixed 
for  the  close  of  the  polls,  shall  be  allowed  to  complete  the  act." 
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"  Section  104,  Subd.  1.  While  the  polls  are  open  the  electors 
entitled  to  vote  and  who  hare  not  previously  voted  thereat  may 
enter  within  the  guard  rail  at  the  polling  place  of  such  elec- 
tion for  the  purpose  of  voting  in  such  order  that  there  shall 
not  at  any  time  be  within  such  guard  rail  more  than  twice  as 
many  electors  as  there  are  voting  booths  thereat  in  addition 
to  the  persons  lawfully  within  such  guard  rails  for  other  pur- 
poses than  voting." 

"  Section  106.  *  *  *  When  a  person  shall  have  received 
an  oflScial  ballot  from  the  ballot  clerks  or  inspectors  as  herein- 
before provided,  he  shall  be  deemed  to  have  commenced  the 
act  of  voting.     *     *     *     ^> 

The  language  of  these  statutory  provisions  is  reasonably  clear, 
and  in  my  opinion,  provides  that  the  polls  shall  be  closed  at  five 
o'clock,  but  that  any  elector  who  has  received  his  ballots  before  five 
o'clock  shall  be  permitted  to  cast  them,  but  that  all  electors  who 
do  not  receive  their  ballots  prior  to  five  o'clock,  cannot  be  permit- 
ted to  vote. 

These  views  are  in  harmony  with  the  decisions  of  the  courts 
(Matter  of  Smith,  18  K  Y.  State  Kep.  785 ;  People  ex  rel.  Case 
V.  Haswell,  2  How.  Pr.  N.  S.  472),  and  also  in  harmony  with 
previous  opinions  rendered  by  this  office  (Opinions  of  Attorney- 
General  Rosendale,  April  9,  189'2,  and  Attorney-General  Han- 
cock, September  26,  1894,  and  July  26,  1897). 

The  Smith  case,  supra,  was  an  application  for  a  mandamus  di- 
recting the  election  inspectors  of  an  election  district  in  New  York 
city,  where  1,017  citizens  were  registered,  to  receive  the  votes  of 
all  registered  electors  who  were  present  and  ready  to  vote  at  four 
o'clock  on  election  day,  that  hour  being  the  hour  then  fixed  by  stat- 
ute for  the  closing  of  the  polls.  The  court  denied  the  application 
and  held  that  while  the  Constitution  guaranteed  to  every  citizen 
possessed  of  the  requisite  qualifications  the  right  to  vote  at  a  gen- 
eral election,  at  the  same  time  it  was  competent  for  the  Legisla- 
ture to  prescribe  the  manner  and  methods  to  be  employed  and  the 
time  when  such  vote  should  bo  cast  that  the  statutory  provision  fix- 


Digiti 


ized  by  Google 


Eepoet  of  the  Attobney-Gbneeal.  411 

ing  the  hour  for  closing  the  polls  was  mandatory,  and  the  inspec- 
tors would  be  subject  to  criminal  prosecution  if  they  violated  it. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

.  Attomey-Oeneral. 


Election  Law  —  Metropolitan  Elections  District. 

Illegal  registration.    Arreet  to  be  withheld  until  after  time  of  reg- 
istration or  voting. 

STATE  OF  NEW  YORK, 

Attoeney-Genebal's  Office, 

Albany,  October  30,  1908. 

Hon.  William  Leaby,  State  Superintendent  of  Elections  for  the 
Metropolitan  Elections  District,  47  West  42d  Street,  New 
York  City, 

Dear  Sir. —  I  reply  to  your  letter  of  October  29th  last,  inclos- 
ing a  copy  of  an  opinion  dated  October  21,  1908,  given  by  Honor- 
able G.  L.  Sterling,  acting  corporation  counsel  of  New  York  city, 
to  Honorable  Theo.  A.  Bingham,  police  commissioner,  upholding 
a  proposed  order  of  the  commissioner  to  the  members  of  his  force 
"that  in  all  cases  where  warrants  have  been  issued  for  illegal 
registration,  the  persons  named  in  said  warrants,  when  presenting 
themselves  at  the  polls,  should  be  permitted  to  vote  before  the  war- 
rants were  executed." 

Where  a  person  claims  to  be  a  qualified  elector  and  presents 
himself  for  registration  and  voting,  and  offers  to  comply  with  all 
the  provisions  that  the  law  imposes  for  the  purpose  of  registration 
and  the  ascertainment  of  qualified  electors,  he  should  be  allowed 
to  vote,  and  if  he  thereby  commits  a  crime,  the  law  provides  a 
punishment. 

The  same  rules  govern  the  execution  of  warrants  for  violations 
of  the  Election  Law  as  for  other  crimes,  except  that  the  policy 
of  the  law  undoubtedly  is,  to  withhold  an  arrest,  if  about  to  be 
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made  at  the  time  of  registration  or  voting,  until  after  the  act  of 
registration  or  voting  is  completed. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Election  Law  —  Metropolitan  Elections  District. 

Voting  residence.  Whether  persons  in  lodging-houses  and  hotels 
who  are  irregular  in  their  residences  are  entitled  to  vote. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  30,  1908. 

Hon.  William  Leaby,  State  Superintendent  of  Elections  for  the 
Metropolitan  Elections  District,  47  West  42rf  Street,  New 
York  City. 

Dear  Sir. —  I  reply  to  your  letter  of  October  26th  last,  in  which 
you  state: 

"  that  in  investigation  registrations,  there  has  come  to  my 
notice  a  large  number  of  instances  where  persons  have  regis- 
tered from  Lodging  Houses  or  Hotels,  and  were  living  in  the 
respective  places  claimed  as  their  residence  at  the  time  of 
registration,  but  who  have  since  been  irregular  in  their  resi- 
dence. In  some  instances  they  have  slept  in  the  Lodging 
House  from  which  they  have  registered  only  one  or  two  nights 
and  in  other  instances  for  longer  periods,  but  in  each  in- 
stance paying  for  the  night's  lo<iging  only." 

And  ask  my  advice  as  to  — 

"  whether  persons  in  this  class  are  legally  entitled  to  vote  and 
what  constitutes  a  legal  voting  residence  under  such  circum- 
stances." 
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Section  31,  subdivision  1,  of  the  Election  Law,  provides: 

"A  qualified  voter  is  one  who  is  or  will  be  on  the  day  of 
election  and  for  the  last  four  months  has  been  a  resident  of 
the  county  and  for  the  last  thirty  days  a  resident  of  the  elec- 
tion district  in  which  he  may  offer  his  vote." 

In  the  case  of  the  people  v.  Thomas  C.  Piatt,  117  N.  Y.  159, 
the  Court  of  Appeals  said : 

"  The  defendant  offers  his  vote  in  Tioga  county  because  he 
is  a  resident  of  that  county  and  of  the  election  district  where 
it  is  offered.  His  absence  from  that  county  however  long  so 
that  it  is  temporary  and  not  an  abandonment  of  his  home, 
will  not  deprive  him  of  his  residence,  though  his  absence  ex- 
tend through  a  series  of  years." 

And  in  the  same  case  the  court  below,  50  Hun,  454,  said: 

"A  change  of  municipal  domicile  is  a  question  of  act  and 
intention  on  the  one  hand;  mere  absence  from  the  former 
place  of  abode  does  not  destroy  domicile  there  nor  does  pres- 
ence at  a  place  for  a  temporary  purpose  fix  a  domicile  there." 

It  is  impossible  from  the  facts  you  furnish  to  state  whether  any 
such  person  mentioned  has,  or  has  not  a  legal  residence  at  the 
place  from  which  he  has  registered.  Upon  the  facts  stated  any 
such  person  may  have  a  legal  residence  at  the  lodging-house  or 
hotel  from  which  he  registered,  notwithstanding  the  irregularity 
of  his  visits.  The  fact  that  the  person  was  living  at  such  place 
at  the  time  of  registration,  or  that  he  returned  there  from  time  to 
.time  is  evidence  of  his  intentions  to  make  such  place  his  legal 
residence.  This  evidence  may  be  rebutted  by  establishing  that  he 
has  acquired  a  residence  in  another  place,  but  the  new  residence 
would  not  be  gained  unless  there  was  proof  that  the  person  had 
abandoned  his  former  one. 

The  question  of  a  legal  residence  for  the  purpose  of  voting  is 
one  dependent  upon  the  intention  and  all  the  facts  in  each  par- 
ticular case. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oenerah 
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Election  Law  —  Section  32  —  Metropolitan  Elections  District. 

Identification  statements  for  registration  day.    Mutilation  of  copy 
should  not  disfranchise  a  qualified  elector. 

STATE  OF  NEW  YOEK, 

Attobney-General's  Office, 

Albany,  October  30,  1908. 

Hon.  William  Leaby,  State  Superintendent  of  Elections  for  the 
Metropolitan  Elections  District,  47  West  42d  Street,  New 
York  City. 

Dear  Sir. —  I  reply  to  your  request  of  October  29  th  last  for 
advice 

'  as  to  what  method  of  procedure  should  be  adopted  on  Eleo- 
lection  Day,  regarding  the  casting  of  the  votes  of  certain 
dectors  in  the  6th  election  district  of  the  5th  Assembly  Dis- 
trict. The  public  copy  of  the  registration  book,  in  which  the 
original  signatures  of  the  persons  who  have  registered  were 
made,  has  been  mutilated,  in  that  the  pages  under  the  letters 
"  F,"  "  M  "  and  "  P  "  have  been  torn  from  the  book  by  some 
unknown  person." 

The  book  of  "  Identification  Statements  for  Eegistration  Day," 
required  by  section  32,  subdivision  1  of  the  Election  Law,  will 
show  the  names  of  these  registered  who  have  not  signed  their  names 
in  the  public  copy  of  the  register.  The  other  registered  electors 
will  be  presumed  to  have  signed  the  public  copy  of  the  register, 
as  the  election  inspectors  will  be  presumed  to  have  complied  with 
the  provisions  of  that  section  of  the  law. 

If  the  method  of  identification  of  electors  provided  by  the  statute 
is  impaired  by  reason  of  the  failure  of  public  officers  to  fully  safe- 
guard the  evidence  of  that  identification  which  has  been  in  their 
custody,  such  impairment  should  not  be  allowed  to  disfranchise 
an  otherwise  qualified  elector. 

Tours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 
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OPINIONS   RENDERED    THE    STATE   SUPERINTEND- 
ENT OF  INSURANCE. 


Insurance  Law  —  Section  100. 

New  York  Life  Insurance  Company.  Proposed  bondholders  agree- 
ment contemplating  the  transfer  of  consolidated  mortgage 
bonds  issued  by  the  Third  Avenue  Railroad  Company,  com- 
mittee of  trustees  to  have  absolute  authority  over  such  bonds. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  17,  1908. 

Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Albany,  N.  Y.: 
Dear  Sir. —  Receipt  of  your  letter  of  January  14,  1908,  inclos- 
ing letter  of  George  W.  Hubbell  and  proposed  bondholders'  agree- 
ment and  asking  advice  as  to  whether  the  New  York  Life  Insur- 
ance Company  should  be  permitted  to  enter  into  such  agreement, 
is  hereby  acknowledged. 

The  proposed  agi'eement  contemplates  the  transfer  of  what  are 
known  as  the  first  consolidated  mortgage  one  hundred  year  gold 
bonds  issued  by  the  Third  Avenue  Railroad  Company  which  has 
defaulted  by  failure  to  pay  interest,  for  the  purpose  of  effecting  a 
union  of  interest  and  concert  of  action  by  bondholders,  and  to  effect 
a  reorganization  by  means  of  a  committee  acting  as  trustees  who 
are  to  be  given  absolute,  irrevocable  authority  over  and  legal  title 
to  the  bonds. 

In  my  opinion  the  proposed  agreement  violates  the  provisions  of 
section  100  of  the  Insurance  Law  in  the  following  particulars : 

1.  It  permits  the  trustees  to  foreclose  tJie  mortgage,  organize 
one  or  more  companies,  issue  securities  and  divide  the  securities 
of  such  companies  among  depositing  bondholders.  The  invest- 
ment is  not  confined  to  the  securities  which  insurance  companies 
are  permitted  to  invest  in  after  June  1,  1906. 

2.  it  permits  an  investment  of  the  proceeds  of  the  mortgage 
foreclosure  by  the  trustees  without  the  same  shall  "  first  have  been 
authorized  by  the  board  of  directors  or  by  a  committee  thereof 
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charged  with  the  duty  of  supervising  such  investment."  The  pro- 
vision of  law  quoted  does  not  mean  that  the  board  or  committee  of 
directors  can  delegate  their  power,  discretion  and  judgment  and 
authorize  in  advance  investments  generally  and  indefinitely.  Thi 
power  to  supervise  implies  the  power  to  reject  each  specific  invest- 
ment, and  under  the  proposed  agreement  the  trustees  would  leave 
themselves  no  power  of  supervision. 

3.  By  its  terms  it  is  the  entering  into  a  transaction  for  the  pur- 
chase or  sale  on  account  of  the  insurance  company  jointly  with 
other  persons,  firms  or  corporations.  The  transaction  involves 
both  such  sale  and  purchase  as  the  trustees  see  fit  to  make. 

4.  It  permits  the  disposition  of  the  property  of  the  insurance 
company  not  to  be  at  all  times  within  the  control  of  its  board  of 
directors.  It  provides  that  the  trustees  shall  absolutely  control 
these  bonds.  The  directors  of  the  insurance  company  divest  them- 
selves of  every  vestige  of  control  by  the  following  clause  in  the 
proposed  agreement : 

"  Said  Depositing  Bondholders  further  give  and  grant  unto 
the  committee,  full  power  and  authority  to  do  and  perform 
every  act  and  thing  requisite  and  necessary  to  be  done  in  its 
judgment  in  and  about  the  premises,  including  the  power  to 
vote  on  all  questions  that  may  come  up  at  any  meeting  of  the 
holders  of  said  bonds  secured  by  the  mortgage  aforesaid,  as 
fully  to  all  intents  and  purposes  as  the  Dei)Ositing  Bond- 
holders might  or  could  do  if  personally  present,  hereby  ratify- 
ing and  confirming  all  that  the  committee  or  its  appointees 
or  substitutes  shall  lawfully  do  or  cause  to  be  done  by  virtue 
thereof.  The  committee  shall  possess  and  exercise  each  and 
every  right,  power  and  privilege,  conferred  upon,  the  Deposit- 
ing Bondholders  by  any  mortgage  or  deed  'of  trust  securing 
the  bonds  deposited  hereunder.' 

The  views  expres?od  by  Mr.  Ilubbell,  the  general  counsel  for 
the  insurance  company,  that,  under  the  circumstances,  this  may  be 
considered  not  a  sale  or  investment  but  a  salvage  measure  organized 
for  the  purpose  of  realizing  as  much  as  possible  out  of  property 
upon  which  the  company  has  lien,  and  that  therefore  the  provisions 
of  section  100  of  the  Insurance  Law  do  not  apply,  might  obviate 
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the  first  and  third  objections  above  specified,  but  still  there  are  the 
other  objections  that  the  powers  given  to  the  trustees  deprive  the 
directors  of  the  insurance  company  of  all  right  of  supervision  of 
investment  and  of  all  control  over  this  property  of  the  company. 
Yours  truly, 

WILLIAM  S.  JACESON, 

Attorney-General. 


Insurance  Law  —  Section  103. 

"  Instructions  "  issued  by  Superintendent  of  Insurance  relative  to 
expenses,  etc.,  insurance  companies,  under  the  "  Select  and 
Ultimate  Method." 

(See  Opinion  November  21,  1907.) 

STATE  OF  NEW  YOKE, 

Attorney-General's  Office, 

Albany,  January  27, 1908. 

Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Albany j  N.  Y.: 
Dear  Sir. —  In  accordance  with  your  request  an  informal  con- 
ference or  hearing  has  been  held  at  this  office  upon  the  objections 
taken  by  a  number  of  life  insurance  companies  to  certain  "  instruc- 
tions "  incorporated  in  the  blank  prepared  by  the  Insurance  De- 
partment in  the  annual  statement  required  of  life  insurance  cor- 
porations under  section  103  of  the  Insurance  Law.  This  hearing 
was  attended  by  the  representatives  of  a  number  of  life  insurance 
companies  and  the  arguments,  both  oral  and  written,  submitted  by 
them  have  received  careful  consideration. 

The  so-called  "  instructions "  to  which  objection  is  made  are 
contained  in  Schedule  Q  of  the  annual  statement  forms,  which 
schedule  relates  to  the  margins  and  expenses  for  first  year  of 
insurance,  and  are  as  follows: 

"  Mortality  Gains  by  The  Select  and  Ultimate  Method. 

1.  As  to  all  policies  where  such  gain  computed  by  the 

formula  exceeds  the  net  premium  (Am.  Ex.  3V2  per  cent.) 

less  ^  vqx  (Am.  Ex.  SVo  per  cent.),  the  excess  of  said  net 
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premium  over  said  V2  vqx  is  to  be  taken  as  the  gain ;  in  other 
eases  the  full  gain  is  to  be  taken. 

2.  As  to  all  policies  issued  in  1907  and  terminated  in  1907, 
the  proportionate  part  of  the  entire  gain  by  the  select  and 
ultimate  method,  corresponding  with  the  portion  of.  the 
annual  premium  received,  is  to  be  included." 

This  schedule  and  the  instructions  accompanying  it  are  prepared 
in  accordance  with  the  provisions  of  subdivision  11  of  section  103 
of  the  Insurance  Law,  as  enacted  by  Chapter  326  of  the  Laws  of 
1906,  which  reads  as  follows: 

"  In  addition  to  any  other  matter  which  may  be  required 
by  law  or  pursuant  to  law  by  the  superintendent  of  insurance 
to  be  stated  therein  every  annual  report  of  every  life  insurance 
corporation  doing  business  in  the  state  of  New  York,  made 
pursuant  to  section  forty-four  of  this  chapter,  shall  contain 
an  accurate,  concise  and  complete  statement  of  the  following 
matters,  to  wit :  *  *  *  (11)  *  *  *  A  statement  show- 
ing separately  the  margins  upon  premiums  for  the  first  year 
of  insurance  ascertained  according  to  the  select  and  ultimate 
method  of  valuation  as  provided  in  section  eighty-four  of  this 
chapter  and  the  actual  expenses  chargeable  to  the  procurement 
of  new  business  incurred  since  the  last  annual  statement,  as 
enumerated  in  section  ninety-seven  of  this  article." 

The  obvious  purpose  of  this  requirement  is  to  enable  the  Super- 
intendent of  Insurance  to  ascertain  whether  the  limitation  upon 
the  aniount  which  may  be  expended  by  life  insurance  corporations 
in  procuring  new  business,  contained  in  section  ninety-seven  of  the 
Insurance  Law,  has  been  complied  with.  This  limitation  is  ex- 
pressed in  that  section  as  follows : 

"  Section  97.  Limitation  of  Expenses. —  No  domestic  life 
insurance  corporation  shall  in  any  calendar  year  after  the 
year  nineteen  hundred  and  six  expend  or  become  liable  for  or 
permit  any  person,  firm  or  corporation  to  expend  on  its  behalf 
or  under  any  agreement  with  it  (1)  for  commissions  on  first 
'    year's  premiums,  (2)  for  compensation,  not  paid  by  commis-  , 
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sion,  for  services  in  obtaining  new  insurance  exclusive  of 
salaries  paid  in  good  faith  for  agency  supervision  either  at 
the  home  office  or  at  brancli  offices,  (3)  for  medical  examina- 
tions and  inspections  of  proposed  risks,  and  (4)  for  advances 
to  agents,  an  amount  exceeding  in  the  aggregate  the  total  load- 
ings upon  the  premiums  for  the  first  year  of  insurance  re- 

♦  ceived  in  said  calendar  year  (calculated  on  the  basis  of  the 
American  experience  table  of  mortality  with  interest  at  the 
rate  of  three  and  one-half  jxr  centum  per  annum)  and  the 
present  values  of  the  assumed  mortality  gains  for  the  first 
five  years  of  insurance  on  the  policies  on  which  the  first  pre- 
mium, or  instalment  thereof,  has  been  received  during  said 
calendar  year,  as  ascertained  by  the  select  and  ultimate  method 

'  of  valuation  as  provided  in  section  eighty-four  of  this  chapter. 
No  such  corporation  shall  make  or  incur  any  expense  or  per- 
mit any  expense  to  be  made  or  incurred  upon  its  behalf  or 
under  any  agreement  with  it,  except  actual  investment  ex- 
penses (not  exceeding  one-fourth  of  one  per  centum  of  the 
mean  invested  assets)  and  also  except  taxes  on  real  estate  and 
other  outlays  exclusively  in  connection  with  real  estate,  in 

'  excess  of  the  aggregate  amount  of  the  actual  loadings  upon 
premiums  received  in  said  year  calculated  according  to  the 
standards  adopted  by  the  company  under  section  eighty-four 
of  this  chapter  and  the  present  values  of  the  assumed  mortality 
gains  hereinbefore  mentioned." 

The  insurance  companies  represented  at  the  hearing  contend  that 
this  section  prescribes  the  measure  of  a  fund,  the  total  of  which 
may  be  used  by  them  for  the  purposes  enumerated  regardless  of  the 
provisions  of  any  other  section  of  the  Insurance  Law ;  that  it  is  a 
limitation  upon  the  total  expenditure  but  it  not  a  limitation  upon 
the  expenditure  of  any  particular  agent  or  as  to  any  particular 
policy.  This  construction  is  directly  contrary  to  the  construction 
placed  upon  this  section  by  the  Appellate  Division  of  the  Supreme 
Court,  Third  Department,  in  the  case  of  Boswell  v.  Security 
Mutual  Life  Insurance  Co.,  reported  119  App.  Div.  723,  where 
the  court  says : 
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^'  Plaintiff  contends  that  section  97  of  the  Insurance  Law, 
added  by  chapter  326  of  the  Laws  of  1906,  as  above  set  forth, 
is  a  limitation  on  the  total  expenditure  of  an  insurance  corpo- 
ration and  is  not  a  limitation  on  the  expenditure  of  any  par- 
ticular ag(?nt ;  that  the  corporation  may  pay  some  of  its  agents 
compensation  exceeding  the  proportional  share  of  expense  as 
fixed  by  the  statute  on  the  first  premiums  produced  by  such 
agents,  provided  the  total  amount  of  all  expenditures  con- 
templated by  said  statute  is  kept  within  the  prescribed  limita- 
tion. While  the  phraseology  of  the  statute  is  not  as  clear  or 
unambiguous  as  could  be  desired,  one  of  the  purposes  thereof 
is  to  limit  the  amount  paid  each  agent  to  a  certain  proportion 
of  first  premiums  received  by  such  agent.  Unless  such  is  the 
meaning,  the  following  words,  ^  or  permit  any  person,  firm  or 
corporation  to  expend  on  its  behalf  or  under  any  agreement 
with  it,'  might  have  been  omitted  and  the  statute  would  then 
have  the  meaning  attributed  to  it  by  plaintiff.  It  should  be 
so  construed  if  possible  as  to  give  force  and  effect  to  the  entire 
phraseology  and  not  so  as  to  render  some  portion  thereof 
meaningless  or  surplusage.  The  statute  under  consideration 
is  dealing  exclusively  with  agents'  compensations  and  ex- 
penses for  procuring  new  insurance  and  should  be  construed 
as  meaning  that  the  insurance  corporation  shall  not  ^  expend 
or  become  liable '  for  such  compensation  and  expenses  in  '  an. 
amount  exceeding  in  the  aggregate '  a  certain  proportion  of 
first  premiums  ^  received  in  said  calendar  year '  by  itself,  and 
also  that  no  ^  person,  firm  or  corporation '  shall  ^  expend  on  its 
behalf  or  under  any  agreement  with  it '  for  such  compensation 
and  expenses  *  an  amount  exceeding  in  the  aggregate '  the 
same  proportion  of  first  premiums  '  received  in  said  calendar 
year  '  by  such  *  person,  firm  or  corporation.'  In  no  other  way 
can  the  statute  be  construed  so  as  to  give  effect  to  every  part 
thereof."  ' 

It  is  the  clear  duty  of  this  office,  in  advising  a  department  of  the 
State  government,  to  follow  the  judicially  construed  meaning  of 
legislative  enactments.  Sections  84,  97  and  103  of  the  Insurance 
Law  in  their  present  form  were  enacted  by  chapter  326  of  the  Laws 
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of  1906,  known  as  the  Armstrong  bill,  and  all  must  be  construed 
and  read  together  as  they  constitute  one  comprehensive  scheme  of 
remedial  legislation.  Under  date  of  November  21,  1907,  I  sub- 
mitted to  you  an  opinion  as  to  the  construction  of  sections  84  and 
97  of  the  Insurance  Law,  and  under  the  ruling  in  the  Boswell  case 
and  the  logical  deductions  therefrom,  I  see  no  reason  to  modify  the 
views  therein  expressed.  The  first  "  instruction  "  as  above  quoted, 
is  in  conformity  to  that  opinion  and  I  believe  it  to  he  in  accordance 
with  the  provisions  of  the  statute.  ' 

As  to  the  second  "  instruction  "  above  quoted,  however,  I  am  of 
the  opinion  that  the  same  is  not  warranted  by  the  statute.  Section 
97  expressly  permits  the  use  by  the  company  of  the  aggregate 
amount  derived  from  the  "  total  loadings  "  and  from  "  the  present 
values  of  the  assumed  mortality  gains  for  the  first  five  years  of  in- 
surance on  the  policies  on  which  the  first  preiiiiuiii,  or  installment 
thereof,  has  been  received  during  said  calendar  year."  I  can  see 
nothing  in  this  language  pennitting  the  limitation  of  these  so-called 
gains  to  a  "  proportionate  part "  thereof.  The  statute  plainly  says 
that  the  whole  gain  is  available  if  any  instalment  of  the  premium 
has  been  paid.  The  only  limitation  is  that  covered  by  my  former 
opinion,  namely,  that  there  first  must  be  set  aside  from  the  pre- 
miums received  an  amount  suificient  to  pay  the  cost  of  carrying  the 
policy  at  select  rates  to  the  date  when  the  next  premium  or  instal- 
ment thereof  is  due;  and  the  whole  of  the  balance  of  the  premium 
actually  received  by  the  company  would  seem  to  be  available  to  the 
company  as  a  "  margin  "  under  flection  103,  provided  of  course 
that  such  balance  does  not  exceed  the  "  margin  "  permitted,  that  is 
the  aggregate  of  the  loadings  and  the  assumed  gain. 

In  this  discussion  I  have  not  referred  to  the  contention  strenu- 
ously made  before  me  that  this  constructicm  may  force  life  insur- 
ance companies  doing  a  non-participating  business  exclusively,  to 
either  raise  their  rates  or  retire  from  the  State,  and  that  such  a 
result  could  not  have  been  contemplated  by  the  Legislature.  This 
is  a  consideration  to  be  submitted  to  the  Legislature  in  asking  for 
an  amendment  to  the  statute,  rather  than  to  this  Department  in 
construing  the  statute  as  it  stands.  It  may  well  be  that  the  law 
should  distinguish  between  a  mutual  life  insurance  company  doing 
participating  business  exclusively  and  a  stock  company  doing  a 
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non-participating  business  exelusivelvy  bnt  the  statute  as  it  now 
exists  makes  no  snch  distinction. 

Respectfully, 

WILLIAM  S.  JACKSOX, 

AUomey-Generah 


Insurance  Ln^r  —  Sections  49,  91. 

Authority  'tf  agents  reprf:*<entinff  one  company  to  place  portion  of 
risk  in  another  company. 

STATE  OF  XEW  YORK, 

Attorxey-General^s  Office, 

.\xBAXY,  February  8,  1908. 

Hon.  Otto  Kklsev,  Supprintendent  of  Insurance,  Albany,  S.  Y.: 

I)(»ur  Sir. —  Your  letter  of  December  16,  1907,  asking  for  an 
opinion  as  lo  whether  an  accent  authorized  to  represent  one  insur- 
ance eomjjany  may,  in  eas(*  his  company  takes  a  part  only  of  the 
j)ropo^e.'I  rirtk,  place  the  remaining  portion  of  the  risk  in  some 
other  company  through  that  other  company's  agent,  received. 

The  transaction  dcscriWl  docs  not  necessarily  involve  agency 
even  in  the  broad  meaning  of  that  term,  as  used  in  sections  49 
and  J)l  of  the  Insurance  Law.  If  it  was  only  an  introduction  to 
the  se'r)n(l  agent  or  a  rcconiniendation  to  the  other  company  or 
similar  acts  not  amounting  to  **An  act  *  *  *  in  the  solicitation 
or  j)rocurcnienl  of  a])plications  for  insurance  or  for  any  policy 
of  insurance/'  it  would  not  be  a  violation  of  law.  But,  if  this 
fir.'-t  is  an  •^acknowledged  agent  or  surveyor  or  other  person  or 
jM  rsons  who  shall  in  any  manner  aid  in  transacting  the  insurance 
bnsincss''  (section  4!lj  for  the  second  company,  he  must  have  a 
cr'H  ilicatc. 

^^^u^  practice  of  issnirg  certificates  to  agents,  })articnlarly  de- 
siiinaliiig  the  cor])orati(»ns  they  are  to  represent,  is  certainly  cor- 
rect and  snch  certificate'  do(  s  not  authorize  acts  of  agency  for  any 
other  tlan  the  corporations  designated. 

It  may  hv  diiticnlt  sometimes  to  find  the  line  of  demarkation 
l>elwe(  n  an  act  of  a^jency  and  a  transaction  which  involves  only 
rcconunendatioiu    advice    or    introduction    to   another    agent,   but 
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there  is  a  difference.  The  statute,  imposing  a  penalty  for  viola- 
tion of  its  provisions,  must  be  construed  most  favorably  to  the 
one  who  may  incur  the  penalty. 

In  my  opinion,  your  question  should  be  answered  in  the  nega- 
tive, but  the  facts  stated  in  your  illustration  do  not  show  a  viola- 
tion of  law. 

Yours  truly, 

WILLIAM  S.  JACBSON, 
'  Attorney-General. 


Insurance  Lata  —  Section  238. 

Fraternal   Beneficiary    Societies.      Notices    of   assessment   upon 
lodges,  councils  or  members,  how  given. 

STATE  OF  NEW  YOKK, 

Attorney-General's  Office, 

Albany,  February  13,  1908. 

Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Albany  N.  Y.: 
Dear  Sir. —  Your  communication  of  January  3,  1908,  asking 
for  opinion  as  to  whether  notice  of  assessment,  as  the  term  is  used 
in  section  238  of  the  Insurance  Law,  requires  notice  to  be  mailed 
separately  to  each  member  or  whether  such  notice  can  be  given 
by  publishing  in  a  newspaper,  mailed  to  subordinate  lodge  or 
otherwise,  is  received. 

Fraternal  beneficiary  societies  are  governed  by  constitution  and 
by-laws  which  constitute  the  agreement  between  members.  The 
notice  of  assessment  is,  or  should  be,  provided  for  in  the  constitu- 
tion or  by-laws.  Section  238  provides,  "All  notices  of  assessment 
made  upon  its  lodges,  councils,  branches  or  members  of  any  of 
them  by  such  society  shall  truly  state  the  cause  and  purpose  of  the 
assessment  and  what  portion  or  amount  thereof,  if  any,  is  to  be 
used  for  the  payment  of  other  than  beneficiary  claims.  An  affi- 
davit made  by  any  officers  of  such  society,  order  or  association 
that  such  notice  was  mailed,  stating  the  date  of  mailing,  shall  be 
presumptive  evidence  of  mailing." 

It  does  not  say  notice  must  be  mailed.  It  says  when  service  is 
made  that  way  it  may  be  proved  by  affidavit.    If  service  is  made 
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some  other  way  and  it  becomes  necessary  to  prove  it  on  a  trial,  an 
affidavit  would  not  be  presumptive  evidence.  Neither  does  it  say 
notice  must  be  given  to  each  of  the  members.  It  says  all  notices 
of  assessment  made  upon  lodges,  councils,  branches  or  members 
must  truly  contain  certain  things.  But  the  nature  of  the  busi- 
ness for  which  they  are  associated  necessarily  requires  assess- 
ments for  benefits,  (see  sections  235,  236  and  237)  and  necessar- 
ily requires  notice  of  such  assessments  and  it  seems  to  me  there 
cannot  be  a  compliance  with  the  Insurance  Law  unless  notice  of 
assessments  is  given.  I  am  of  the  opinion  that  it  is  necessary  to 
give  such  notice  of  assessment  as  the  constitution  and  by-laws  re 
quire  in  each  instance,  to  which  must  be  added  the  matters  re- 
quired by  section  238  to  be  stated  (Farrie  v.  S.  C.  C.  B.  L.,  15 
State  K.  155,  affd.  120  N.  Y.  6&2),  but  the  constitution  and  by- 
laws need  not  require  notice  by  mail  to  each  member.  Notice 
contained  in  a  newspaper  sent  by  mail  to  the  members  would  be 
sufficient.  Notice  of  assessment  given  to  the  subordinate  lodge 
and  by  the  subordinate  lodge  brought  to  the  knowledge  of  the 
members  personally  or  by  mail  would  be  sufficient. 

A  statement  in    the    by-laws  that  an  assessment    is   due  each 
month  without  further  notice  is  not  compliance  with  the  require- 
ments of  section  238  and,  in  my  opinion,  is  not  sufficient  notice. 
Yours  truly,  » 

WILLIAM  S.  JACEaSON, 

Attomey-OeneraL 


Insurance  Law — Section  58 — Policy  Coniracts, 

Whether  fraternal  beneficiary  societies  operating  under  provisions 
of  article  VII  should  require  policy  to  contain  the  entire  con- 
tract as  provided  in  section  58. 

STATE  OF  NEW  YORK, 

Attorney-Generai^'s  Office, 

Albany,  February  13,  1908. 

Hon  Otto  Kelsey,  Supermtendeni  of  Insurunce,  Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  November  14,  1907,  asking  opinion 

as  to  the  necessity  of  a  fraternal  boneficiary  order  operating  under 
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the  provisions  of  article  III  of  the  Insurance  Law  complying  with 
section  68  of  the  Insurance  Law  requiring  the  policies  of  insurance 
to  contain  the  entire  contract,  was  received. 

In  my  opinion,  section  58  of  the  Insurance  Law  does  not  apply  to 
a  fraternal  beneficiary  order.  Section  58  was  added  by  chapter 
326,  Laws  of  1906,  as  a  part  of  article  I  and  must  have  been  in- 
tended as  pertaining  to  that  article  and  the  limitation  of  the  pro- 
visions of  article  I  must  have  been  intended  to  apply  to  the  added 
sections.  Section  57  states  that  the  provisions  of  article  I  do  not 
apply  to  corporations  specified  in  article  VII,  which  relates  to 
fraternal  beneficiary  societies.  Section  233  provides  that  such  so- 
cieties are  exempt  from  the  provisions  of  the  other  insurance  laws 
of  the  State  and  subject  only  to  the  provisions  of  article  VII  and 
such  provisions  of  article  I  as  may  be  specially  applicable  thereto 
(See  also  section  239).  Section  58  does  not  in  terms  purport  to  be 
applicable.  It  reads  "every  policy  of  insurance''  shall  contain 
the  entire  contract.  But  fraternal  beneficiary  societies  do  not  is- 
sue policies.  The  agreements  for  benefits  with  members  are  gov- 
erned by  constitution  and  by-laws  and  membership  is  evidenced  by 
"  certificates  of  membership."  The  word  policy  does  not  occur  in 
article  VII,  but  "  certificates  "  are  mentioned  in  sections  235  and 
237. 

The  Legislature  must  be  deemed  to  have  been  mindful  of  the 
provisions  of  the  sections  of  law  unchanged  as  well  as  those 
amended  and,  if  section  58  were  intended  to  include  membership 
certificates,  appropriate  words  would  have  been  used  indicating  such 
intention. 

Yours  truly, 

WILLIAM  S.  JACKSON", 

Attomey-Oeneral. 
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Insura/nce  Law  —  Section  39. 

Whether  persons  testifying  upon  investigations  made  by  Insurance 
Department  examiners,  are  immune  from  criminal  prosecu- 
tion under  chapter  239,  Laws  of  1906.  (General  Corpora- 
tion? Law  amended.) 

STATE  OF  NEW  YORK, 

Attoeney-General's  Office, 

ALBANY,  Fehrmry  18,  1908. 

To  the  Honorable;  The  Superintendent  of  Irusunmce,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  favor  of  the  7th  instant,  inclosing  copy  of  a 
letter  of  Daniel  F.  Gordon,  Deputy  Superintendent  of  Insurance, 
requesting  an  opinion  as  to  whether  persons  testifying  upon  in- 
vestigations made  by  examiners  of  the  Department  of  Insurance, 
under  section  39  of  the  Insurance  Law,  are  thereby  immune  from 
criminal  prosecution  under  the  provisions  of  chapter  239  of  the 
Laws  of  1906,  received. 

Chapter  239  amended  the  General  Corporation  Law,  by  adding 
thereto  a  new  section  known  as  section  41,  which  reads  as  follows: 

"  Section  41.  No  corporation  or  joint-stock  association  do- 
ing business  in  this  state,  except  a  corporation  or  association 
organized  or  maintained  for  political  purposes  only,  shall  di- 
rectly or  indirectly  pay  or  use  or  offer,  consent  or  agree  to 
pay  or  use  any  money  or  property  for  or  in  aid  of  any  political 
party,  committee  or  organization,  or  for,  or  in  aid  of,  any  cor- 
poration, joint-stock  or  other  association  organized  or  main- 
tained for  political  purposes,  or  for,  or  in  aid  of,  any  candi- 
date for  political  office  or  for  nomination  for  such  office,  or  for 
any  political  purpose  whatever,  or  for  the  reimbursement  or 
indemnification  of  any  person  for  moneys  or  property  so  used. 
Any  officer,  director,  stockholder,  attorney  or  agent  of  any  cor- 
poration or  joint-stock  association  which  violates  any  of  the 
provisions  of  this  section,  who  participates  in,  aids,  abets  or 
advises  or  consents  to  any  such  violation,  and  any  person  who 
solicits  or  knowingly  receives  any  money  or  property  in  vio- 
lation of  this  section,  shall  be  guilty  of  a  misdemeanor  and 
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purishable  by  imprisonment  in  a  penitentiary  or  county  jail 
for  not  more  than  one  year  and  a  fine  of  not  more  than  one 
thousand  dollars.  No  person  shall  be  excused  from  attending 
and  testifying,  or  producing  any  books,  papers  or  other  docu- 
ments before  any  court  or  maj^istrate,  upon  any  investiga- 
tion^ proceeding  or  trial,  for  a  violation  of  any  of  the  provi- 
sions of  this  section,  upon  the  ground  or  for  the  reason  that 
the  testimony  or  evidence,  documentary  or  otherwise,  required 
of  him  may  tend  to  convict  him  of  a  crime  or  to  subject  him 
to  a  penalty  or  forfeiture ;  but  no  person  shall  be  prosecuted 
or  subjected  to  any  penalty  or  forfeiture  for  or  on  account  of 
any  transaction,  matter  or  thing  concerning  which  he  may 
so  testify  or  produce  evidence,  documentary  or  otherwise,  and 
no  testimony  so  given  or  produced  shall  be  received  against 
him  upon  any  criminal  investigation  or  proceeding." 

Section  39  of  the  Insurance  Law  reads  as  follows : 

"  The  superintendent  of  insurance  shall,  as  often  as  he 
deems  it  expedient,  examine  into  the  affairs  of  any  insurance 
corporation  doing  business  in  this  state  and  shall  make  such 
an  examination  of  every  domestic  life  insurance  corporation 
at  least  once  in  three  years.  For  such  purpose  he  may  appoint 
as  examiners  one  or  more  competent  persons  not  officers  of  or 
connected  with  or  interested  in  any  insurance  corporation 
other  than  as  policy  holders ;  and  upon  such  examination  he, 
his  deputy  or  any  examiner  authorizc^d  by  him  may  examine 
under  oath  the  officers  and  agents  of  such  corporation  and  all 
persons  deemed  to  have  material  information  regarding  the 
company's  property  or  business.  Every  such  corporation,  its 
officers  and  agents,  shall  produce  its  books  and  all  papers  in 
its  or  their  possession  relating  to  its  business  or  affairs,  and 
any  other  person  may  be  required  to  produce  any  book  or 
paper  in  h\<  custody  deemed  to  be  relevant  to  the  examina- 
tion, for  the  inspection  of  the  superintendent,  his  deputies  or 
examiners  -whenever  required  ;  and  the  officers  and  agents  of 
such  corporation  shall  facilitate  such  examination  and  aid  the 
examiners  in  makinir  the  same  so  far  as  it  is  in  their  power 
to  do  so.  Every  such  examiner  >ha1l  make  a  full  and  true 
repcTt  of  every  examination  made  by  him,  verified  by  his 
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oath;  which  report  so  verified  shall  be  presumptive  evidence 
in  an  action  or  proceeding  in  the  name  of  the  people  against 
the  corporation,  its  officers  or  agents,  of  the  facts  stated 
therein.  The  superintendent  shall  grant  a  hearing  to  the  cor- 
poration examined  before  filing  any  such  report;  and  may 
withhold  any  such  report  from  public  inspection  for  such 
time  as  he  may  deem  proper  and  may,  if  he  deems  it  for  the 
interest  of  the  public  to  do  so,  publish  any  such  report  or  the 
result  of  any  such  examination  as  contained  therein,  in  one 
or  more  newspapers  of  the  state." 

Chapter  239  provides  immunity  from  criminal  prosecution  for 
a  violation  of  its  provisions,  to  persons  testifying  or  producing 
evidence  upon  any  investigation,  proceeding  or  trial  before  any 
court  or  magistrate.  The  said  chapter  provides  no  such  immunity, 
unless  the  investigation,  proceeding  or  trial  is  before  a  court  or 
magistnite. 

The  question  here  is,  as  I  understand  it,  whether  the  examiner, 
in  conducting  the  examination,  as  prescribsd  in  said  section  39,  is 
holding  a  court  or  is  acting  as  a  magistrate. 

A  court  is  a  place  where  justice  is  judicially  administered. 

United  States  v.  Clark,  2-5  Fed.  Cas.  441,  442. 

The  term  "  magistrate  "  is  not  defined  in  the  Insurance  Law 
nor  in  the  Corporation  Law,  but  is  defined  in  the  Criminal  Code 
of  this  State,  section  146,  which  reads  as  follows: 

"  Section  140.  Magistrates  defined.  A  magistrate  is  an 
officer,  having  power  to  issue  a  warrant  for  the  arrest  of  a 
person  charged  with  a  crime." 

Section  147  of  the  same  Code  indicates  who  are  magistrates, 
and  is  as  follows: 

*'*  Section  147  (Am'd  1892).  Who  are  magistrates.  The 
following  persons  are  magistrates. 

1.  The  justices  of  the  supreme  court. 

2.  The  judges  of  any  city  coiTrt. 

3.  The  county  judges  and  special  county  judges. 
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4.  The  city  judge  of  the  city  of  New  York,  and  the  judges 
of  the  court  of  general  sessions  in  the  city  and  county  of  New 
York. 

5.  The  justices  of  the  peace. 

6.  The  police  and  other  special  justices  appointed  or 
elected  in  a  city,  village  or  town. 

7.  The  mayors  and  recorders  of  cities.  But  in  the  city 
of  New  York,  the  only  magistrates  authorized  to  commit 
children  to  institutions  are  the  justices  of  the  supreme  court, 
the  recorder,  the  city  judge  of  the  city  of  New  York,  and 
judges  authorized  to  hold  the  court  of  general  sessions,  and 
the  police  justices." 

It  is  my  opinion  that  persons  testifying  upon  investigations 
made  by  examiners  of  the  Department  of  Insurance,  under  section 
39  of  the  Insurance  Law,  are  not  thereby  immune  from  criminal 
prosecution  under  the  provisions  of  chapter  239  of  the  Laws  of 
1906. 

Yours  truly,  • 

WILLIAM  S.  JACKSON, 

A  Homey-General, 


Insurance  Law  —  Section  100. 

Domestic  Life  Insurance  Companies.  Sale  of  stocks  to  outside 
parties  paying  in  part  or  whole  by  promissory  notes  secured 
by  such  stock  or  corporate  obligations,  unauthorized  and 
illegal,  under  the  statute. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  4,  1908. 

Hon.  Otto  Kelsey,  Superintendeni  of  Insurance,  Capitol,  Al- 
bany, N,  Y,: 
Dear  Sir. —  Your  communication  requesting  opinion  and  ad- 
vice as  to  whether  domestic  life  insurance  corporations  owning 
shares  of  stock  in  certain  kinds  of  corporations  or  certain  forms 
of  bonds  and  obligations  of  corporations,  may,  under  the  pro- 
visions of  section  100  of  the  Insurance  Law,  sell  such  stock  or 
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corporate  obligations  and  receive  as  consideration  therefor  promis- 
sory notes  secured  by  such  stock  or  corporate  obligations,  received. 
Section  100  of  the  Insurance  Law  is  as  foUows : 

"  No  domestic  life  insurance  corporation,  whether  incor- 
porated by  special  act  or  under  a  general  law,  shall  after  the 
first  day  of  June,  nineteen  hundred  and  siy,  invest  in  or  loan 
upon  any  shares  of  stock  of  any  corporation,  other  than  a 
municipal  corporation,  nor,  excepting  government,  state  or 
'  municipal  securities,  shall  it  .invest  in,  or  loan  upon,  any 
bonds  or  obligations  which  shall  not  be  secured  by  adequate 
collateral  security  or  where  more  than  one-third  of  the  total 
value  of  the  collateral  security  therefor  shall  consist  of  shares 
of  stock.  Every  such  corporation  which  on  the  first  day  of 
June,  nineteen  hundred  and  six,  shall  own  any  shares  of 
stock  other  than  public  stocks  of  municipal  corporations, 
whenever  the  same  shall  have  been  acquired,  or  any  bonds  or 
obligations  of  the  kinds  above  described  where  said  bonds  or 
obligations  shall  have  been  acquired  after  the  first  day  of 
March,  nineteen  hundred  and  six,  shall  dispose  of  the  said 
shares  of  stock  and  of  said  bonds  and  obligations  within  five 
years  from  the  thirty-first  day  of  December,  nineteen  hundred 
and  six,  and  in  each  year  prior  to  the  expiration  of  said  five 
years  shall  make  such  reduction  of  its  holdings  of  said  se- 
curities as  may  be  approved  in  writing  by  the  superintendent 
of  insurance.  Ko  investment  or  loan  shall  be  made  by  imy 
such  life  insurance  corporation  unless  the  same  shall  first 
have  been  authorized  by  the  board  of  directors  or  by  a  com- 
mittee thereof  charged  with  the  duty  of  supervising  such  in- 
vestment or  loan.  Xo  such  corporation  shall  subscribe  to  or 
participate  in  any  underwriting  of  the  purchase  or  sale  of 
securities  or  property,  or  enter  into  any  transaction  for  such 
purchase  or  sale  on  account  of  said  corporation  jointly  with 
any  other  person,  firm  or  corporation ;  nor  shall  any  such  cor- 
poration enter  into  any  agreement  to  withhold  from  sale  any 
of  its  property,  but  the  disposition  of  its  property  shall  be 
at  all  times  within  the  control  of  its  board  of  directors.  Any 
such  corporation,  in  addition  to  other  investments  allowed  by 
law,  may  invest  any  of  its  funds  in  any  duly  authorized 
bonds  or  evidences  of  debt  of  any  city,  county,  town,  village, 
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school  district,  municipality  or  other  civil  division  of  any 
state  and  may  loan  upon  the  security  of  improved  unen- 
cumbered real  property  in  any  state  worth  fifty  per  centum 
more  than  the  amount  loaned  thereon." 

This  section  provides  that  domestic  life  insurance  corporations 
shall  not  hold  stocks  other  than  public  municipal  stocks  after  five 
years  from  December  31,  1906 ;  nor,  after  such  date,  hold  bonds 
or  obligations  except  certain  kinds,  v^here  acquired  after  March  1, 
1906.  The  evident  intention  of  the  Legislature  and  the  purpose 
of  the  section  v^ould  be  defeated  by  transactions  such  as  you  men- 
tion v^hereby  such  corporations,  after  selling  such  stocks  or  se- 
curities, might  again  become  the  owners  thereof. 

I  adyise  that  you  do  not  approve  of  such  transactions  since 
they  are  not  in  compliance  with  the  said  section,  which  provides 
for  the  reduction  of  holdings  of  said  securities.  By  reason  of  the 
premises,  it  is  my  opinion  that  sales  of  stocks  or  corporate  obliga- 
tions by  domestic  life  insurance  corporations  to  parties  who  pay 
therefor  in  part  or  whole  by  promissory  notes  secured  by  the 
pledge  of  such  stocks  or  corporations  are  unauthorized  or  illegal. 
Yours  truly^ 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Insurance  Law  —  Section  201  —  Burial  Associations  —  Contracts, 

Whether  Cosmopolitan  Burial  Company,  issuing  contract  to  fur- 
nish burial  outfits  for  contract  holders,  on  payment  of  stip- 
ulated sum  at  execution  of  contract,  and  further  sum  each 
week  until  outfit  is  delivered,  is  "  transacting  the  business  of 
insurance."     (Sec.  9.) 

(See  Opinion  Feb.  13,  1903.) 

STATE  OF  NEW  YORK, 

Attoeney-Genebal's  Office, 

Albany,  March  6,  1908. 
Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Albany,  N.  Y.: 
Dear  Sir. —  Tour  communication  inclosing  copy  of  proposed 
contract  of  Cosmopolitan  Burial  Company,  letter  of  E.  T.  Chappell 
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and  copy  of  opinion  of  Attorney-^xeneral  under  date  of  February 
13, 1903,  in  which  communication  you  requested  the  advice  of  this 
oflSce  whether  or  not  the  said  proposed  contract  is  in  conflict  with 
the  provisions  of  the  Insurance  Law,  received. 

The  proposed  contract  is  to  the  effect  that  the  contract  holder 
agrees  to  buy  part  and  rent  part  of  a  certain  burial  outfit  to  be  fur- 
nished by  said  burial  company  on  the  day  of  the  funeral  of  said 
holder,  upon  condition  that  such  funeral  shall  not  take  place 
within  one  year  from  date  of  such  contract,  that  the  said  holder 
pay  to  the  company  the  sum  of  five  cents  on  execution  of  contract 
and  a  further  sum  each  week  until  said  funeral  outfit  is  delivered 
and  in  case  of  default  in  said  weekly  payments  for  a  certain  time 
all  moneys  paid  prior  thereto  shall  be  forfeited  and  belong  to  said 
buriaL  company. 

I  fully  concur  in  the  opinion  of  the  Attorney-General  under 
date  of  February  13,  1903,  to  which  you  call  my  attention.  This 
opinion  was  written  in  the  matter  of  the  burial  contract  used  by  the 
0.  L.  Barrett  Company  of  Clean,  N".  Y.,  which  contract  as  regards 
its  application  to  the  Insurance  Law  is  not  essentially  different 
from  the  contract  in  question.  During  the  same  year  this  opinion 
was  written,  the  Attorney-General,  in  a  complaint  setting  out  the 
copy  of  the  contract  used,  instituted  an  action  against  said  Barrett 
Company  to  enjoin  it  from  entering  into  such  contracts  until  it 
had  complied  with  the  provisions  of  the  Insurance  Law.  The 
defendant  company  demurred  on  the  ground  that  the  plaintiff  had 
not  stated  sufficient  facts  to  constitute  a  cause  of  action.  The  case 
was  noticed  to  be  heard  at  special  term  of  the  Supreme  Court  held 
in  the  cpunty  of  Albany  on  June  13,  1903,  at  which  time  and 
place  Supreme  Court  Justice  Herrick  overruled  defendant's  de- 
murrer. This  case  is  not  reported  but  the  papers  are  on  file  in 
this  office. 

By  reason  of  the  premises,  it  is  my  opinion  that  the  proposed 
agreement  is  a  contract  of  insurance  and,  unless  the  said  Cosmo- 
politan Burial  Company  comply  with  the  provisions  of  the  Insur- 
ance Law,  it  has  no  authority  to  transact  the  business  in  which  it 
proposes  to  engage. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

A  Homey '  Oeneral. 
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Insurance  Law  —  Article  3,  4  —  Fire  and  Marine  Companies  — 

Policies. 

Companies  incorporated  under  section  70  and  section  150  may 
write  policies  against  loss  or  damage  to  automobiles  resulting 
from  collision. 

(See  Opinion  August  6,  1907.) 

STATE  OF  NEW  YOEK, 

Attorney-Genekal's  Office, 

AxBANY,  March  14,  1908. 

Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Capitol,  Al- 
bany, N.  Y. : 

Dear  Sir. —  Your  letter  of  March  12,  1908,  suggesting  a  recon- 
sideration of  the  question  whether  insurance  companies  authorized 
to  transact  business  under  article  3  and  article  4  of  the  Insurance 
Law  can  write  policies  of  insurance  against  the  loss  or  damage  to 
automobiles  resulting  from  collisison  in  connection  with  the  use 
of  such  automobiles,  is  received.  This  subject  was  considered  and 
an  opinion  written  August  6,  1907,  in  which  it  was  stated  that  such 
insurance  was  not  authorized  by  companies  organized  under  sec- 
tion 110  or  companies  organized  under  section  150,  but  that  such 
insurance  was  exelusively  for  casualty  companies  under  the  pro- 
visions of  section  70. 

Upon  a  reconsideration,  I  have  been  persuaded  to  a  different 
conclusion  as  to  section  150  because  of  the  amendments  made  by 
chapter  206,  laws  of  1907,  which  were  considered  at  the  time  of 
writing  the  former  opinion,  and  by  chapter  503,  Laws  of  1907, 
which  were  entirely  overlooked  and  not  considered.  As  stated  in 
said  opinion,  prior  to  1907  there  was  no  provision  in  the  statutes 
of  this  State  for  this  particular  kind  of  insurance.  By  chapter  206, 
laws  of  1907,  the  Legislature  authorized  some  kind  of  insurance  on 
automobiles  by  amending  section  110  to  read  as  follows,  the  added 
words  being  inclosed  in  brackets : 

"  Thirteen  or  more  persons  may  become  a  corporation  for 
the  purpose  of  making  insurance  on  dwelling  houses,  stores 
and  all  kinds  of  buildings  and  house  furniture  and  other  prop- 
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erty  against  loss  or  damage  by  fire,  lightning  *  *  *^  and 
upon  vessels,  boats,  cargoes,  goods,  merchandise,  freights  and 
other  property  against  loss  or  damage  by  all  or  any  of  the 
risks  of  lake,  river,  canal  or  inland  navigation  and  transporta- 
tion (including  insurance  upon  automobiles,  whether  station- 
ary or  being  operated  under  their  own  power)." 

By  the  same  chapter,  section  150  was  amended  by  adding  the 
very  same  words.    Section  160  authorizes: 

"  Every  insurance  appertaining  to  or  connected  with  marine 
risks  and  risks  of  transportation  and  navigation,  including 
insurances  upon  automobiles,  whether  stationary  or  being  oper- 
ated under  their  own  power." 

The  same  Legislature,  six  weeks  later,  again  amended  section  110 
by  wholly  omitting  the  above  clause  relating  to  automobiles  and 
inserting  authority  for  insurance  against  damage  by  earthquakes, 
but  it  did  not  again  change  section  150  and  companies  incorporated 
imder  that  section  may  insure  against  risks  pertaining  to  trans- 
portations including  insurances  upon  automobiles  as  specified. 

One  of  the  risks  of  such  transportation  is  that  of  collision  while 
being  operated  under  their  own  power.  Unless  that  was  intended 
to  be  added,  there  was  no  necessity  for  the  amendment,  for,  as 
property,  an  automobile  could  before  the  amendment  be  insured  as 
against  all  the  other  risks. 

It  is  my  opinion  that  such'  insurance  is  permitted  by  companies 
incorporated  under  section  70  and  section  150,  but  not  by  those 
incorporated  under  section  110. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 
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hisurance  Law  —  Section  235. 

Fraternal  Beneficiary  Societies.     Catholic  Benevolent  Legion  of 
Brooklyn,  legality  of  by-law  regarding  loans. 

STATE  OF  NEW  YORK, 

Attobney-General^s  Office, 

Albany,  April  23,  1908. 

Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Albany,  N.  Y.: 
Dear  Sir. —  Your  letter  of  the  14th  inst.  is  received  calling  at- 
tention to  a  by-law  of  the  Catholic  Benevolent  Legion  of  Brook- 
lyn, N.  Y.,  an  assessment  fraternal  beneficiary  society  operating 
under  the  provisions  of  article  7  of  the  Insurance  Law,  and  in- 
quiring as  to  the  legality  of  the  same^  The  by-law  in  question 
reads  as  follows : 

"Any  member  in  good  standing  shall  have  the  right  to  an 
advance  of  80  per  cent,  of  the  amount  of  reserve  credited  to 
his  certificates  and  pay  6  per  cent,  interest  on  the  same,  and 
said  advance  and  unpaid  interest  thereon  shall  be  a  lien  on  his 
certificate  and  the  amount  payable  thereunder  shall  be  a  lien 
on  his  certificate  and  the  amount  payable  thereunder,  and 
not  a  personal  obligation.'^ 

The  powers  of  this  corporation  are,  of  course,  limited  to  those 
specifically  conferred  by  statute.  These  powers  are  briefly  stated 
in  section  235  of  the  Insurance  Law  as  follows : 

"Any  such  fraternal  beneficiary  society,  order  or  associa- 
tion may  make  such  terms  or  agreement  with  its  members  for 
the  payment  of  benefits  to  a  member  or  others  dependent  upon 
him  or  a  beneficiary  designated  by  him  in  case  of  sickness 
disability  or  death.  It  shall  not  issue  any  certificate  or  make 
any  promise  or  agreement,  express  or  implied,  for  the  pay- 
ment of  any  greater  sum  of  money  than  one  assessment  upon 
all  its  members  will  realize  at  the  time  of  issuing  such  cer- 
tificate or  the  making  of  such  promissory  agreement" 
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It  seems  clear  under  this  provision  that  the  organization  has 
no  power  to  make  an  agreement  to  lend  money  or  to  otherwise  pay 
a  benefit  to  a  member,  except  in  the  event  of  "  sickness,  disability 
or  death." 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
}  

Insurance  Law  —  Section  94. 

Stock  Life  Insurance  Companies.  Manhattan  Life  Insurance 
Company.  Election  of  directors,  question  as  to  the  legality 
of  vote. 

STATE  OF  NEW  YORK, 

Attort^ey-Generai.'s  Office, 

Albany,  May  22,  1908. 

Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Albany,  N.  Y.: 
Dear  Sir. —  Your  communication  of  the  18th  instant  is  re- 
ceived, containing  copy  of  correspondence  between  yourself  and 
the  Manhattan  Life  Insurance  Company,  in  relation  to  the  an- 
nual election  of  directors  of  that  company  held  May  12,  1908. 

From  the  papers  submitted  it  appears  that  the  board  of  direct- 
ors of  the  Manhattan  Life  Insurance  Company  duly  filed  with 
you  a  list  of  nominations  for  directors,  as  required  by  section  94 
of  the  Insurance  Law ;  that  the  company  in  question  is  a  domestic 
stock  life  insurance  corporation,  the  policyholders  of  which  are 
entitled  to  vote  for  directors ;  that  no  list  of  nominations  other 
than  those  submitted  on  behalf  of  the  directors  and  known  as  the 
administration  ticket,  was  filed;  that,  upon  the  so-called  adminis- 
tration ticket,  as  filed  with  you,  appeared  the  name  of  Mr. 
Eugene  Van  Schaick;  that  when  the  election  was  held  no  votes 
were  cast  for  Mr.  Van  Schaick,  but  that  stockholders  owning 
1,669  shares  voted  for  Mr.  John  C.  Tappin  as  a  director,  in  place 
of  Mr.  Van  Schaick ;  that  no  policyholders  voted  for  Mr.  Tappin ; 
that  Mr.  Tappin's  name  did  not  appear  upon  any  nominating 
certificate  filed  with  you ;  that  Mr.  Van  Schaick's  name  was  not 
withdrawn  in  any  way  and  no  vacancy  occurred  in  the  ticket 
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nominated  by  the  board  of  directors;  that  the  certificate  of  elec- 
tion filed  with  you,  as  required  by  section  94  of  the  Insurance 
Law,  certifies  the  election  of  Mr.  Tappin  as  a  director. 

Upon  this  state  of  facts  the  company  contends  that  Mr.  Tappin 
was  properly  elected  a  director.  With  this  contention  I  am  un- 
able to  agi'ee. 

Section  94  of  the  Insurance  Law,  as  amended  by  chapter  623 
of  the  Laws  of  1907,  provides  a  complete  scheme  for  the  election 
of  directors,  both  of  domestic  mutual  life  insurance  companies 
and  of  domestic  stock  life  insurance  companies  in  which  the 
policyholders  have  become  entitled  to  vote. 

Subdivision  8  provides  for  the  filing  of  the  nominations  known 
as  the  administration  ticket  with  the  Superintendent  of  Insurance 
seven  months  prior  to  the  date  of  the  election. 

Subdivision  9  provides  that  any  one  hundred  or  more  qualified 
voters  may  make  other  nominations,  to  be  filed  with  the  Superin- 
tendent of  Insurance  at  least  five  months  before  the  election,  the 
language  being  sufficiently  broad  to  cover  not  only  the  policy- 
holders but  the  stockholders  entitled  to  vote. 

Subdivi.^ion  11  provides  that  if  no  independent  nomination 
shall  have  been  made,  then  all  further  proceedings  in  connection 
with  such  election,  as  provided  by  that  section  may  be  omitted, 
but  that  **  no  votes  shall  be  cast  or  counted  except  for  said  candi- 
dates nominated  by  the  board  of  directors  or  for  such  candidates 
Rs  the  board  of  directors  may  have  nominated  to  fill  vacancies 
among  said  candidates,  caused  by  the  death,  disability  or  refusal 
to  stand  as  candidates  of  any  one  or  more  of  those  so  nominated." 

Subdivision  19  provides  that  the  votes  cast  at  such  election  shall 
be  limited  to  the  candidates  nominated  as  aforesaid,  except  in 
case  of  a  vacancy,  and  it  ])rovides  for  the  filling  of  a  vacancy  if 
such  vacancy  occur  more  than  five  months  prior  to  the  day  set  for 
the  election.  It  also  provides  that,  if  such  a  vacancy  occurs 
within  five  months  prior  to  such  election,  then  the  directors  elected 
at  such  election  shall  have  power  to  fill  such  vacancy. 

Subdivision  21  provides  that  all  votes  cast  at  such  election 
shall  be  by  ballot. 

It  clearly  appears  from  these  provisions  that  no  votes  could 
lawfully  be  cast  or  counted  for  IMr.  Tappin,  as  his  name  was 
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never  filed  with  you  as  having  heen  nominated  for  the  office  of  a 
director  of  the  company. 

To  hold  that  the  stockholders  of  such  a  corporation  could  vote 
for  any  person  for  a  director,  regardless  of  whether  he  had  heen 
nominated  for  the  office,  as  required  by  this  section,  would  sub- 
vert the  whole  purpose  and  intent  of  the  enactment,  as  it  would 
permit  the  stockholders  to  elect  an  entire  board  of  directors  con- 
sisting of  persons  whose  names  had  never  been  mentioned  for  the 
office.  The  intent  of  the  statute  was  to  give  notice  to  all  persons 
interested  of  the  persons  whom  it  was  proposed  to  elect,  with  full 
opportunity  to  examine  into  their  qualifications,  so  that  if  any 
were  deemed  objectionable,  an  opportunity  might  be  had  to  file 
the  nomination  of  others. 

Yours  truly, 

WILLIAM  S.  JACKSOX, 

Attorney-General. 


Insurance  Law  —  Corporations. 

Fidelity  and  Casualty  Company  of  Xew  York,  insurance  against 
damage  caused  by  horses  or  vehicles. 

STATE  OF  XEW  YORK, 

Attorn ey-Gexeral's  Office, 

Albany,  June  5,  1908. 

Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Albany,  X.  Y.: 
Dear  Sir. —  Your  letter  of  May  6,  1908,  asking  an  opinion  as 

to  the  right  of  the  Fidelity  and  Casualty  Company  of  New  York 

to  insure  against  damage  to  property  caused  by  horses  or  vehicles, 

is  received. 

The  company  in  question  was  incorporated  in  1874,  and  section 

1  of  the  charter  described  its  powers  as  follows: 

"  For  the  purpose  of  making  insurance  as  specified  and 
allowed  in  the  second  department  of  the  first  section  of  said 
act,  passed  June  24th,  1853,  as  amended  by  the  laws  of  1865, 
chapter  328,  as  follows;  to  wit: 

'  To  make  insurance  upon  the  health  of  individuals  and 
against  personal  injury,  disablement  or  death  resulting  from 
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traveling  or  general  accident  by  land  or  water  and  guarantee- 
ing the  fidelity  of  persons  holding  a  place  of  public  and 
private  trust,  and  upon  the  lives  of  horses,  cattle  and  other 
live  stock,  and  also  against  loss,  damage  or  liability  arising 
from  any  unknown  or  contingent  event  whatever  which  may 
be  the  subject  of  legal  insurance  except  the  perils  and  risks 
included  within  the  departments  of  fire,  marine  and  life  in- 
surance.' " 

The  company  was  incorporated  under  the  general  law  (chapter 
463  of  the  Laws  of  1853),  and  at  the  time  of  incorporation  this 
general  law,  as  amended  by  chapter  328  of  the  Laws  of  1865,  per- 
mitted the  incorporation  of  insurance  companies  for  the  purposes 
specified  in  the  charter  of  this  company,  as  above  quoted,  and  such 
charter  has  copied  verbatim  the  language  of  the  statute.  The 
statute  in  question  was  again  amended  by  chapter  485  of  the  Laws 
of  1879,  which  omitted  from  the  first  section  of  the  act  the  phrase 
'*  also  against  loss,  damage  or  liability  arising  from  any  unknown 
or  contingent  event  whatever  which  may  be  the  subject  of  legal 
insurance  except  the  perils  and  risks  included  within  the  depart- 
ment of  fire,  marine  and  life  insurance,"  but  contained  a  provision 
in  section  2  thereof,  as  follows: 

"  Provided  that  nothing  herein  contained  shall  affect  the 
business  of  any  company  heretofore  duly  organized  under 
the  second  department  of  this  act." 

Section  1  of  this  act  was  again  amended  by  chapter  338  of  the 
Laws  of  1889,  which  amendatory  statute  in  section  2  thereof  pro- 
vided : 

"  That  every  existing  company  should  possess  the  same 
powers  as  though  formed  under  the  act  as  thereby  amended." 

These  statutes  were  all  repealed  by  chapter  690  of  the  Laws  of 
1892,  which  is  the  present  Insurance  Law,  and  section  37  thereof 
provides : 

"  Any  domestic  insurance  corporation  heretofore  incor- 
porated or  extended  under  the  provisions  of  any  general  or 
special  law  of  the  state  is  hereby  brought  under  all  of  the 
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provisions  of  this  chapter  relating  to  such  corporation  except 
*  *  *  it  shall  be  entitled  to  all  privileges  granted  by  such 
charter  not  authorized  by  this  chapter/' 

The  Court  of  Appeals  in  the  case  of  People  v.  McCann,  67  N.  Y, 
606,  decided  that  the  general  clause  above  quoted  was  broad 
enough  to  embrace  plate  glass  insurance,  although  such  insurance 
was  not  specifically  provided  for  by  the  statute  aiid  that  plate 
glass  insurance  was  "  the  subject  of  legal  insurance."  Upon  the 
same  reasoning  it  would  appear  that  insurance  against  damage  to 
property  by  horses  and  vehicles  would  likewise  be  held  to  be  the 
subject  of  legal  insurance.  While  a  company  could  not  now  be 
incorporated  under  the  provisions  of  section  70  of  the  Insurance 
Law  for  the  purpose  of  conducting  this  kind  of  insurance  business, 
it  would  appear  that  the  Fidelity  and  Casualty  Company  did 
acquire  this  power  under  its  charter  by  reason  of  the  provisions  of 
the  statute  as  it  existed  at  the  time  of  such  incorporation,  and  that 
this  power  has  not  been  taken  away  by  subsequent  legislation. 

Johnson  v.  Hudson  River  Railroad  Co.,  49  N.  Y.  455, 

I  am,  therefore,  of  the  opinion  that  the  company  in  question 
properly  might  do  the  kind  of  insurance  business  described. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttorney-  Gen  eral. 


Insurance  Law  —  Corporations, 

Washington  Life   Insurance   Company,   resolution  board  of  di- 
rectors in  re  distribution  of  profits  among  policyholders. 

STATE  OF  NEW  YORK, 

Attorney-Geneeal's  Office, 

Albany,  June  8,  1908, 

Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Albany,  N,  Y,: 

Dear  Sir. —  Your  letter  of  the  2d  inst.  is  received,  transmitting 

to  this  office  correspondence  between  your  Department  and  the 
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Washington  Life  Insurance  Company  in  reference  to  a  certain 
resolution  passed  by  the  board  of  directors  of  that  company  on 
February  18,  1908,  in  which  you  hold  that  the  resolution  in  ques- 
tion was  beyond  the  power  of  the  company  to  enact,  for  the  reason 
that  it  was  contrary  to  the  provisions  of  its  charter,  and  asking 
the  opinion  of  this  office  as  to  the  legality  of  such  ruling. 

The  resolution  in  question,  as  adopted  by  the  board  of  directors 
of  the  company  on  February  18,  1908,  is  as  follows: 

"  The  Board  of  Directors  of  the  Washington  Life  Insur- 
ance Company  having  received  and  considered  the  reports  of 
the  President,  the  minutes  of  the  proceedings  of  the  Insur- 
ance Committee,  the  report  of  the  Special  Committee  of 
Lawyers,  Members  of  the  Board,  the  report  of  the  Special 
Committee  on  Values,  and  the  statements  and  reports  pre- 
pared by  the  President  and  Actuary,  pursuant  to  the 
recommendations  of  the  report  of  the  Lawyers'  Committee; 
and  having  heard  a  discussion  of  the  matters  involved  in 
said  reports  by  Messrs.  Tatlock,  Hard,  Fuller,  Dumont, 
Clarke,  Billings,  Parker,  S.  B.  Clarke  and  LeflSjigwell;  and 
having  heard  the  Lawyers,  Members  of  the  Board,  namely: 
Messrs.  Fuller,  S.  B.  Clarke  and  LeflSngwell,  specially  on  the 
legal  questions  presented,  and  on  the  powers  and  duties  of 
the  Board  under  the  Company's  Charter,  particularly  Sec- 
tion 3  of  Article  III,  and  Section  1  of  Article  VIII,  and 
being  advised  by  counsel  of  the  company  as  to  what  the  Board 
is  bound  to  do,  and  what  it  may  properly  do,  in  ascertaining 
net  profits  pursuant  to  Section  1  of  Article  VIII  of  the 
Charter,  and  as  to  the  authority  of  the  Company  under  Sec- 
tion 3  of  Article  III  to  purchase  any  claims  of  policyholders 
for  profits;  and  being  mindful  of  the  instability  of  values, 
and  of  the  company's  ready  money  obligations  under  its 
policies,  and  of  other  contingencies; 

"  Now,  therefore,  resolved.  That,  in  the  judgment  of  the 
Board,  the  assets  of  the  Company  are  not  now,  and  were  not 
on  January  1,  1908,  more  than  sufficient  in  amount  to  rein- 
sure all  outstanding  risks  and  to  cover  all  other  obligations 
of  the  Company  and  that,  therefore,  the  Company  had  not, 
on  the  first  day  of  January,  1908,  and  has  not  now,  any  net 
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profits,  within  the  meaning  of  the  provision  of  its  Charter 
relating  to  the  ascertainment  and  crediting  of  profits  to  policy- 
holders. 

"  Eesolved,  further,  That  the  President  be,  and  he  is 
hereby,  authorized  to  pay  to  the  holder  of  any  deferred  divi- 
dend policy  which  calls  for  a  distribution  of  profits  in  the 
year  1908,  if  in  force  on  its  anniversary  in  1908,  a  sum  not 
exceeding  the  pure  endowments  (on  the  basis  of  American 
Experience  Table  of  Mortality  with  four  per  cent,  interest) 
payable  in  1908,  which  could  have  been  purchased  by  the 
annual  dividends  which  such  policyholder  would  have  re- 
ceived during  the  life  of  his  policy  prior  to  1908,  if  his 
policy  had  been  an  annual  dividend  policy;  provided,  first, 
that  such  policyholder  execute  and  deliver  to  the  Company 
an  assignment  of  all  dividend  rights  and  claims  on  his  policy 
in  respect  of  years  prior  to  1908;  and  provided,  secondly, 
that  the  total  amount  so  to  be  paid  in  respect  of  all  policies 
calling  for  a  distribution  of  profits  in  1908  shall  not  exceed 
$58,000." 

By  chapter  101  of  the  Laws  of  1863  the  charter  of  the  Wash- 
ington Life  Insurance  Company  was  amended  as  follows : 

"  Sec.  2.  Section  two  of  article  seven  of  the  said  charter 
is  hereby  amended  to  read  as  follows : 

"  ^  The  holders  of  the  said  capital  stock  shall  be  entitled 
to  a  semi-annual  net  dividend  out  of  the  earnings  of  the 
company  of  (but  not  exceeding)  three  and  one-half  per  cent 
on  the  amount  of  stock  held  by  them  respectively,  payable 
on  and  after  the  first  days  of  February  and  August  in  every 
year,  without  deduction,  said  payment  commencing  with  the 
first  day  of  August,  eighteen  hundred  and  sixty-three.' 

"  Sec.  3.  Section  one  of  article  eight  of  said  charter  is 
hereby  amended  to  read  as  follows : 

*' '  The  company,  within  sixty  days  next  after  the  expira- 
tion of  five  years  from  the  first  day  of  January,  eighteen 
hundred  and  sixty-one,  and  within  the  first  sixty  days  next 
after  the  expiration  of  every  subsequent  period  'of  five  years, 
shall  cause  a  general  statement  to  be  made  of  the  affairs  of 
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the  company  which  shall  exhibit  the  amount  of  the  then 
remaining  net  profits  of  the  company,  after  allowing  a  suffi- 
cient amount  to  reinsure  all  outstanding  risks  and  to  cover 
all  other  obligations.  The  whole  amount  of  the  net  profits 
so  ascertained  as  above  provided,  shall  be  credited  to  the 
account  of  the  policyholders  entitled  to  participate  in  the 
profits  which  shall  be  apportioned  among  them,  and  paid  or 
applied  in  such  manner  and  at  such  times  as  the  board  of 
directors  may  deem  equitable  and  from  time  to  time  pro- 
vide.' " 

The  original  declaration  and  charter  of  the  company  contained 
the  following  clause : 

"  The  company  may  purchase  for  its  own  benefit  any  policy 
of  insurance  or  other  obligation  of  the  company  growing 
out  of  its  business  and  also  any  claims  of  policyholders  for 
profits."     (Article  III,  section  3.) 

It  is  under  the  last  clause  of  this  last-quoted  provision  that  the 
company  insist  that  the  resolution  above  quoted  was  authorized. 

It  will  thus  be  seen  under  the  provisions  of  the  company's 
charter  that  the  whole  amount  of  the  net  profits  so  ascertained 
shall  be  credited  to  the  accoimt  of  all  policyholders  entitled  to 
participate  in  such  profits.  By  this  resolution  the  board  of 
directors  declares  that  there  are  no  profits.  They  then  decide  that 
the  president  be  authorized  to  pay  the  holder  of  any  deferred 
dividend  policy,  which  calls  for  a  distribution  of  profits,  a  certain 
sum  of  money  in  lieu  of  such  profits,  on  receiving  from  such 
policyholder  an  assignment  of  his  claims  by  reason  thereof.  It  is 
difficult  to  j)erceive  what  claim  the  policyholder  has  to  profits  if 
there  be  no  profits.  The  board  of  directors  has  formally  declared 
that  there  are  no  profits,  and  such  action  of  the  board  must  be 
deemed  correct  and  to  conclusively  establish  that  fact. 

Having  thus  conclusively  established  the  fact  that  no  policy- 
holder has  any  claim,  I  am  of  the  opinion  that  the  board  cannot 
supplement  such  action  by  a  further  direction  that  the  company 
pay  out  of  its  funds,  moneys  to  policyholders  for  the  "  purchase  of 
claims  "  which  thev  themselves  have  declared  do  not  exist.     I 
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reach  this  conclusion  without  reference  to  other  questions  that 
might  be  raised,  such  as,  for  instance,  out  of  what  funds  such 
payments  could  be  made,  in  the  absence  of  any  surplus  or  profits. 
It  would  seem  that  the  board  of  directors  might  have  entertained 
some  doubt  as  to  the  correctness  of  their  decision  that  there  were 
no  profits  available  for  distribution  to  the  policyholders  and  were 
endeavoring  to  provide  for  a  distribution  of  such  profits  only  to 
such  policyholders  as  were  prepared  to  insist  upon  their  right 
thereto,  to  the  detriment  of  others  equally  entitled  to  a  distribu- 
tion, but  who  did  not  manifest  a  disposition  to  insist  upon  their 
rights.  The  company  should  be  required  to  take  either  one 
alternative  or  the  other.  They  should  either  divide  such  profits 
as  exist  among  all  policyholders  entitled  to  participate  as  re- 
quired by  their  charter,  or  if  there  be  no  profits,  then  they  should 
not  be  permitted  to  make  a  distribution  to  some  policyholders  and 
not  to  others. 

I  am  of  the  opinion  that  the  ruling  of  the  Superintendent  of 
Insurance  is  correct. 

Yours  truly, 

WILLIAM  S.  JACKSOX, 

Attorney-General. 


Insurance    Law  —  Corporations  —  Foreign     Casualty    Insurance 

Companies, 

AMiether  Frankfort  Marine,  Accident  and  Plate  Glass  Insurance 
Company  of  Frankfort,  Germany,  may  advertise  the  assets 
and  liabilities  of  its  Head  Office. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  23,  1908. 

Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Albany,  N.  Y.: 
Dear  Sir. —  Your  letter  of  the  19th  instant  received,  in  which 
you  state : 

"  We  received  from  the  United  States  manager  and  attor- 
ney for  the  Frankfort  Marine,   Accident  and   Plate   Glass 
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Insurance  Company  of  Frankfort,  Germany,  a  foreign  cas- 
ualty corporation  of  another  country  authorized  to  transact 
business  in  this  State,  under  date  of  the  16th  inst.,  a  com- 
munication wherein  he  states : 

"  *  I  notice  in  the  Insurance  Year  Book  covering  Life,  Cas- 
ualty and  Miscellaneous  Insurance  Companies,  issued  by  the 
Spectator  Co.,  that  some  of  the  companies  advertise  their 
Head  Office  figures  as  well  as  those  of  the  United  States 
Branch/  " 

"  Following  this  statement  the  manager  makes  the  follow- 
ing inquiry  of  the  department : 

"  'Although  from  the  correspondence  I  have  had  with  you  I 
am  aware  that  you  prohibit  distribution  of  statements  similar 
to  the  one  which  I  herewith  attach,  still  as  these  figures  appear 
in  the  book  which  I  above  mentioned,  I  take  it  that  there  is 
no  objection  on  the  part  of  your  Department  to  advertisements 
of  this  character,  and  I  would,  therefore,  be  glad  to  have  your 
advices  that  my  inference  in  this  particular  is  correct/ 

"  The  advertisement  inclosed  is  the  forty-second  annual 
statement  of  the  assets  and  liabilities  of  the  head  office  in  Ger- 
many of  the  Frankfort  Marine,  Accident  and  Plate  Glass  In- 
surance Company  of  Frankfort-on-the-Main." 

You  ask  the  opinion  of  this  office  as  to  the  proper  ruling  to  be 
made  upon  the  above  quoted  inquiry. 

Section  47  of  the  Insurance  Law  provides : 

"  No  insurance  corporation  doing  business  in  this  state,  or 
agent  thereof,  shall  state  or  represent  by  advertisement  in  any 
newspaper,  periodical  or  magazine,  or  by  any  sign,  circular, 
card,  policy  of  insurance  or  certificate  of  renewal  thereof  or 
otherwise,  that  any  funds  or  assets  are  in  possession  of  any 
such  corporation  not  actually  possessed  by  it  and  available  for 
the  payment  of  losses  and  claims,  and  held  for  the  protection 
of  its  policyholders  or  creditors." 

Section  48  of  the  same  statute  provides : 

"  Every  advertisement  or  public  announcement,  and  every 
sign,  circular  or  card  issued  by  any  fire  insurance  corporation 
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doing  business  in  this  state  purporting  to  make  known  its 
financial  standing,  shall  exhibit  the  capital  in  the  United 
States  actually  paid  in  in  cash,  and  the  amount  of  net  surplus 
of  assets  over  all  its  liabilities  actually  available  for  the  pay- 
ment of  its  losses,  and  held  for  the  protection  of  its  policy- 
hoilders,  including  in  such  liabilities  the  fund,  if  any,  reserved 
for  reinsurance  of  outstanding  risks,  and  shall  correspond  with 
the  verified  statement  made  by  it  to  the  insurance  department 
next  preceding  the  making  or  issuing  of  the  same.  Any  such 
corporation  may  publish  in  any  policy  or  certificate  of  renewal 
thereof  a  single  item  showing  the  amoimt  of  its  capital  as  set 
forth  in  its  charter,  act  of  incorporation,  deed  of  settlement, 
or  articles  of  association  under  which  it  is  authorized  to  trans- 
act business." 

Section  25  of  the  Insurance  Law  gives  the  Superintendent  of 
Insurance  the  same  supervision  over  foreign  insurance  corporations 
doing  business  in  this  state  as  over  domestic  insurance  corporations 
of  the  same  kind. 

Section  27  provides  that  insurance  corporations  incorporated  ont- 
side  of  the  United  States  shall  have  certain  sums  deposited  within 
the  United  States  for  the  benefit  of  their  policyholders  and  credit- 
ors, and  requires  such  corporations  to  report  annually  the  amount 
of  their  capital  within  the  United  States. 

Section  44  requires  every  insurance  corporation  doing  business 
in  this  State  to  file  a  report  annually  "  showing  its  condition.'' 

Section  45,  after  providing  that  a  form  of  re]X)rt  shall  be  fur- 
nished by  the  Superintendent  of  Insurance,  provides  as  follows ; 

"  If  a  corporation,  incorporated  under  the  laws  of  any  state 
or  country  outside  of  the  United  States,  such  report  with  re- 
spect to  the  business  done  and  assets  held  by  or  for  the  cor- 
poration, shall  only  contain  a  statement  of  the  business  done 
and  assets  held  by  or  for  it  within  the  United  States  for  the 
protection  of  all  policyholders  residing  within  the  United 
States,  and  shall  not  contain  any  statement  in  regard  to  its 
assets  and  business  elsewhere." 
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Sections  47  and  48  above  quoted  seem  to  be  a  re-enactment,  but 
with  considerable  modification,  of  chapter  241  of  the  Laws  of 
1877.  That  statute  was  entitled  "An  act  to  prevent  the  making 
and  publication  of  false  or  deceptive  statements  in  relation  to 
the  business  of  fire  insurance,"  and  as  such  title  indicates,  related 
exclusively  to  fire  insurance  corporations.  In  the  re-enactment  of 
section  1  of  that  statute  into  section  47  of  the  present  Insurance 
Law,  the  phraseology  was  changed  so  that  that  section  now  applies 
to  every  insurance  corporation  doing  business  in  this  State. 

That  section  prohibits  any  statement  or  representation  of  any 
kind  that  any  funds  or  assets  are  in  the  possession  of  such  cor- 
poration not  actually  possessed  by  it  and  available  for  the  payment 
of  losses. 

There  is  nothing  in  the  language  of  this  section  prohibiting  a 
foreign  corporation  from  advertising  the  financial  condition  at  its 
home  office,  nor  do  I  think  it  can  be  held  inferentially  from  the 
other  provisions  of  the  Insurance  Law  above  referred  to  that  it  was 
the  intention  of  the  Legislature  to  restrict  foreign  corporations  in 
their  advertisements  to  statements  of  their  assets  within  the  United 
States.  This  view  is  borne  out  by  the  fact  that,  in  the  next  sec- 
tion, the  Legislature  specifically  enacted  such  a  restriction  as  to 
fire  insurance  corporations  only. 

The  Legislature  having  modified  section  1  of  chapter  241,  Laws 
of  1877,  so  that  it  applied  to  all  insurance  corporations,  and  then 
having  re-enacted  the  other  sections  of  that  chapter  into  section  48 
of  the  Insurance  Law,  without  such  modification,  so  that  these  last- 
named  sections  continued  to  apply  only  to  fire  insurance  companies, 
indicates  an  intent  on  the  part  of  the  Legislature  not  to  extend  such 
restrictions  to  corporations  described  in  article  II  of  the  Insurance 
Law. 

I  am,  therefore,  of  the  opinion  that  there  is  nothing  in  the 
statute  which  prohibits  the  advertisement  by  a  foreign  casualty 
insurance  company  of  the  assets  and  liabilities  of  its  head  office. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General, 
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Insurance  Law,  Section  71. 

Metropolitan  Surety  Company.     Withdrawal  of  excess  deposits 
not  authorized  by  statute.     (See  opinion  November  9,  1903.) 

STATE  OF  NEW  YORK, 

Attorney-General's  OJ'fice, 

Albany,  August  14,  1908. 

Hon.  Otto  Kelsey,  Superintendeni  of  Insuraaice,  Alba/ny,  N.  Y.: 
Dear  Sir. —  Your  letter  of  the  11th  instant  was  received,  in- 
closing copy  of  a  letter  adderessed  to  you,  as  Superintendent  of 
Insurance,  by  the  President  of  the  Metropolitan  Surety  Company 
of  New  York,  by  which  it  appears  that  that  company  has  made 
application  to  you  for  a  return  to  it  of  certain  securities  deposited 
by  it  with  the  Department  of  Insurance  under  the  provisions  of 
section  71  of  the  Insurance  Law. 

It  appears  that  the  Metropolitan  Surety  Company  of  New  York 
is  a  domestic  insurance  corporation  and  was  originally  author- 
ized to  do  the  business  specified  in  subdivision  4  of  section  70  of 
the  Insurance  Law  (fidelity  insurance)  only  and  at  that  time  de- 
posited securities  of  the  value  of  $100,000  as  required  by  the 
next  succeeding  section.  Later,  this  company  was  authorized  to 
transact  the  business  specified  in  subdivision  5  (burglary  insur- 
ance) by  said  section  70,  and  at  that  time  deposited  an  additional 
$100,000  in  securities,  as  required  by  section  71.  The  company 
now  proposes  to  sease  to  transact  the  business  described  in  sub- 
division 5  of  section  70  and  to  cancel  or  otherwise  rid  itself  of  all 
liability  under  all  policies  issued  under  that  subdivision,  and 
having  accomplished  that  result  it  asks  a  return  of  securities  of 
the  value  of  $100,000  deposited  as  above  stated. 

In  the  case  of  the  Lancashire  Insurance  Company  v.  Robert  A. 
Maxwell,  as  Superintendent  of  Insurance,  decided  by  the  Court 
of  Appeals  and  reported  in  volume  131  of  New  York  Eeports,  at 
page  286.  it  appeared  that  the  plaintiff  company,  a  foreign  in- 
surance company,  had  deposited  with  the  Superintendent  of  In- 
surance securities  of  the  value  of  $250,000,  under  a  statute  which 
required  a  deposit  of  at  least  $200,000,  as  a  condition  precedent 
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to  admission  to  do  business  in  this  State,  such  deposit  to  be  "  for 
the  benefit  and  security  of  policy-holders  residing  in  the  United 
States.''  The  action  was  brought  to  compel  the  then  Superintend- 
ent of  Insurance  to  return  to  the  depositing  company  securities 
of  the  value  of  $50,000,  being  the  excess  of  the  deposit  above 
the  minimum  statutory  requirement.  The  court  held  that  the 
deposit  was  made  with  the  Superintendent  of  Insurance  as  a 
statutory  trustee  for  all  policyholders,  that  the  excess  deposit  was 
impressed  with  the  same  trust,  and  that  in  the  absence  of  express 
legislative  authorization  the  court  had  no  power  to  direct  the  re- 
turn of  such  excess. 

In  discussing  the  question  and  having  in  view  the  language  of 
the  statute,  as  above  quoted,  the  court  used  this  language  "  al- 
though at  least  two  hundred  thousand  dollars  must  be  deposited 
as  a  condition  of  the  license  to  a  foreign  company  to  do  business 
in  this  state,  yet  we  are  entirely  clear  that  any  greater  sum  de- 
posited v^ith  the  superintendent  as  security  is  deposited  under 
the  terms  of  the  statute  and  that  both  as  to  the  superintendent  and 
the  company  the  rights  in  the  fund  so  deposited  over  the  two 
hundred  thousand  dollars  are  precisely  the  same  as  they  are  in  re- 
gard to  the  last  named  sum.  The  whole  deposit  constitvies  hvJt 
one  sum  and  the  whole  is  made  in  trust  for  the  benefit  of  the  same 
policyholders  and  in  fact  and  law  one  trust  fund." 

Under  date  of  November  9,  1903,  Attorney-General  Cunneen 
advised  the  Superintendent  of  Insurance  that  an  application  by  a 
surety  company  for  a  return  of  an  excess  deposit  should  not  be 
compliea  with  and  cited  the  foregoing  case  in  the  Court  of  Appeals 
sustaining  his  opinion. 

Section  71  of  the  Insurance  Law,  so  far  as  is  applicable  to  the 
question  under  discussion,  reads  as  follows: 

"  No  such  corporation  shall  transact  any  business  of  insur- 
ance until  *  *  *  it  shall  have  deposited  with  the  super- 
intendent of  insurance  one  hundred  thousand  dollars  in  the 
securities  required  by  law.  If  orgwnized  for  the  purposes 
mentioned  in  two  or  more  of  the  subdivisions  of  section  seventy 
it  fhall  deposit  with  the  superintendent  the  same  amount  in 
securities  in  the  aggregate  not  exceeding  two  hundred  and 
15 
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fiitj  thousand  dollars  as  if  corporations  had  been  separately 
formed  for  such  purposes.  The  securities  deposited  pursuant 
to  this  section  shall  be  held  by  the  superintendent  in  trust 
for  the  benefit  and  protection  of  and  as  security  for  the  policy-, 
holders  of  the  corporation." 

In  my  opinion  under  the  reasoning  adopted  by  the  Court  of 
Appeals,  above  cited,  and  under  the  language  of  the  statute  as 
above  quoted,  all  deposits  made  by  a  surety  company  with  the 
Superintendent  of  Insurance  constitute  a  single  fund,  which  fund 
is  impressed  with  the  trust  for  the  benefit  of  all  the  policyholders 
of  the  depositing  corporation. 

The  words  "  as  if  corporations  had  been  separately  formed  for 
such  purposes,"  as  used  in  section  71  do  not  affect  this  proposi- 
tion as  such  words  are  used  merely  to  determine  the  aggregate 
amount  of  the  deposit  required. 

The  provisions  of  section  72,  relating  to  the  withdrawal  of  se- 
curities deposited,  apply  only  to  such  corporations  as  shall  desire 
to  r.^linquish  all  business  in  this  State.  The  Superintendent  of 
Insurance  holds  these  securities  as  trustee  for  the  policyholders  and 
he  should  not  surrender  any  part  of  such  deposit  except  by  ex- 
press direction  either  of  the  Legislature  or  the  court. 

I,  therefore, 'advise  that  the  application  of  the  Metropolitan 
Surety  Company  be  refused. 

'  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oefierah 


Insurance  Law,  Section  235  —  Fraternal  Beneficiary  Soci-eties 

Dukes  and  Duchesses  of  5dom  and  Knights  of  St.  John  and  Malta. 
Payment  on  death  of  insured  of  maximum  amoimt  named  in 
certificate. 

STATE  OF  NEW  YOEK, 

Attorney-General's  Office, 

Albany,  November  18,  1908. 

Hon.  Otto  Kelsey,  Sxiperinter^dent  of  Insurance,  Albany,  N,  Y.: 
Dear  Sir. —  Your  recent  communications  were  duly  received, 
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asking  the  opinion  of  this  office  as  to  the  proper  construction  of 
section  235  of  the  Insurance  Law,  and  transmitting  to  this  office 
commun 'cations  from  the  "  Dukes  and  Duchesses  of  Edam  ''  and 
i'rom  the  "  Knights  of  St.  John  and  Malta  "  upon  that  subject. 

The  section  in  question  is  contained  in  article  VII  of  the  In- 
surance Law,  relating  to  fraternal  beneficiary  societies,  and  that 
part  thereof  about  which  a  question  arises  reads  as  follows: 

**  It  shall  not  issue  any  certificate  or  make  any  promise  or 
agreement  express  or  implied  for  the  payment  of  any  greater 
sum  of  money  than  one  assessment  upon  all  its  members 
would  realize  at  the  time  of  issuing  such  certificate  or  the 
making  of  such  promise  or  agreement." 

It  ap2>ears  that  some  organizations  subject  to  the  provisions  of 
article  VII  of  the  Insurance  Law  have  issued  benefit  certificates 
providing  for  the  payment  to  the  beneficiary  thereunder  of  an 
amount  not  to  exceed  a  sum  specified  in  such  certificate  subject 
to  a  proviso  reading  as  follows : 

"  Provided,  however,  that  should  the  amount  of  one  general 
assessment  levied  for  the  payment  of  this  certificate  upon  all 
the  endowment  certificates  in  force  at  the  date  of  death  *  *  * 
be  less  than  the  face  value  of  this  certificate,  the  amount 
payable  thereunder  shall  not  exceed  the  amount  so  actually 
received." 

The  question  asked  is  whether  such  an  order  or  society  can  in 
any  event  pay  upf)n  such  a  certificate  an  amount  in  excess  of 
what  would  have  been  realized  by  one  assessment  upon  all  the 
members  at  the  time  of  the  issuance  of  such  a'  certificate.  Far 
illustration,  in  the  case  of  the  Knights  of  St.  John  and  Malta 
it  is  stated  that  in  the  case  of  a  certificate  providing  for  the  pay- 
ment of  a  sum  not  exceedin-;  $2,000,  that  at  the  date  of  issuanca 
of  such  certificate  one  assessment  would  produce  $1,500,  while  at 
the  date  of  the  death  of  the  insured  one  such  assessment  would 
produce  $3,500,  the  question  is  asked  whether  that  organization 
can  legally  pay  the  sum  of  $2,000,  being  the  maximum  amount 
named  in  such  certificate,  or  whether  they  are  limited  to  the  sum 
of  $1,500. 
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In  my  opinion,  in  the  case  cited,  the  order  or  society  can  pay 
the  maximum  amount  so  named  in  the  certificate  provided  that 
sum  be  realized  by  the  assessment  levied  upon  the  members  at 
the  death  of  the  insured.  In  my  judgment  the  limitation  con- 
tained in  section  235,  as  above  quoted,  was  intended  to  prevent 
such  an  organization  from  making  any  promise  or  agreement  be- 
yond what  might  be  fairly  presumed  to  be  within  their  power  to 
fulfill.  These  organizations  were,  therefore,  forbidden  to  make 
any  promise  to  pay  a  sum  in  excess  of  what  one  assessment  would 
produce  at  the  time  of  making  such  promise.  It  was  not  the  in- 
tention of  the  statute  to  prevent  such  society,  provided  it  had  the 
ability,  from  paying  a  greater  sum  at  the  time  of  the  death  of 
the  insured.  In  other  words  it  was  the  intention  of  the  statute  to 
prevent  deception  of  the  public  and  therefore  to  forbid  such  or- 
ganizations from  making  any  promises  not  likely  to  be  fulfilled. 
On  the  other  hand  it  was  not  the  intent  of  the  statute  to  restrict 
the  amount  which  such  an  organization  could  pay  by  reason  of  in- 
creased membership  or  otherwise. 

»  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Insurance  Law  —  Section  86  —  Liquor  Tax  Law. 

Filing  of  surety  company  bonds  by  persons  taking  out  liquor  tax 
certificates.  Ruling  of  Superintendent  of  Insurance  that 
financial  statements  of  surety  companias  uniting  in  bonds, 
should  carry  unearned  premium  reserve  of  75  per  cent,  of 
premium  receipts  as  of  December  31st,  is  correct.  Chapter 
720  Laws  of  1893  and  section  86  Insurance  Law  to  be  read 
together. 

STATE  OF  NEW  YORK, 

Attobney-Genebal's  Office, 

Albany,  Decemher  14,  1908. 

Hon.    Otto    Kelsey,    Superijitendent    of    Insurance,    Albany, 
N.  Y.: 
Dear  Sir. —  Your  favor  of  the  11th  instant  is  received,  in  which 
you  call  attention  to  the  fact  that,  under  recent  amendments  to 
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the  Liquor  Tax  Law,  liquor  tax  certificates  are  issued  as  of  Octo- 
ber 1st  in  each  year;  that  at  that  time,  pursuant  to  that  statute, 
persons  taking  out  such  liquor  tax  certificates  file  surety  company 
bonds  for  the  year,  and  that  your  department  has  ruled  that  the 
financial  statements  of  surety  companies  uniting  in  such  bonds 
should  carry  as  unearned  premium  reserve  for  such  bonds  76  per 
cent,  of  the  premium  receipts,  such  financial  statements,  of  course, 
dating  as  of  December  31st,  and  therefore,  at  the  date  of  such 
financial  statement,  such  bonds  would  have  been  in  existence  three 
months. 

It  appears  that  the  correctness  of  this  ruling  by  your  depart- 
ment has  been  questioned  by  the  Fidelity  and  Casualty  Company 
of  Xew  York,  upon  the  gi'ound  that  chapter  720  of  the  Laws  of 
1893  is  in  conflict  therewith,  and  you  ask  the  advice  of  this  office 
upon  the  subject. 

Section  86  of  chapter  690  of  the  Laws  of  1892,  being  the  In- 
surance Law,  provides: 

'^  In  ascertaining  the  condition  of  any  casualty  insurance 
corporation  under  the  provisions  of  this  chapter,  the  superin- 
tendent shall  ******  charge  as  liabilities  in  addi- 
tion to  the  capital  stock  all  outstanding  indebtedness  of  the 
corporation  and  the  premium  reserve  on  policies  in  force 
equal  to  the  unearned  portions  of  the  gross  premiums 
charged  for  covering  the  risks  computed  on  each  respective 
risk  from  the  date  of  the  issuance  of  the  policy." 

The  ruling  of  your  Department  referred  to  is  exactly  in  ac- 
cordance with  the  requirements  of  this  provision,  but  it  is  con- 
tended that  chapter  720  of  the  Laws  of  1893,  having  been  enacted 
subsequently  to  the  Insurance  Law,  is  in  conflict  with  it  and 
supersedes  this  provision. 

Chapter  720  of  the  Laws  of  1893  is  entitled:  "An  Act  Eela- 
tive  to  Grantors  or  Sureties,"  and  the  purpose  of  the  act,  as  fully 
set  forth  in  the  first  section,  is  to  provide  for  the  taking  of  a  bond 
or  undertaking,  with  one  surety,  when  such  surety  is  a  corpora- 
tion authorized  to  execute  the  same  in  all  cases  where  such  bond 
or  undei-taking  is  required  or  provided  for  by  law. 

Section  2  provides  that  the  guaranty  of  any  such  corporation 
shall  not  be  accepted  by  the  heads  of  departments  or  others,  as 
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provided  in  section  1  of  that  act,  whenever  its  liabilities  shall 
have  been  ascertained,  in  the  manner  provided  in  section  3  of 
that  statute,  to  exceed  its  assets. 

Section  3  then  provides,  in  part,  as  follows: 

u  *  *  ^fr  *  jj^  ascertaining  the  condition  of  any  such 
company  under  the  provisions  of  this  act,  the  superintendent 
and  such  heads  of  departments,  courts,  judges,  boards,  mu- 
nicipalities and  public  officers  *  *  *  *  shall  charge  as 
liabilities,  in  addition  to  the  capital  stock,  all  outstanding 
indebtedness  of  the  company  and  a  premium  reserve  equal 
to  fifty  per  centum  of  the  premiums  charged  by  such  com- 
pany on  all  risks  then  in  force.'' 

While  at  first  glance,  the  i^rovisions  of  the  Insurance  Law  and 
of  the  statute  last  above  quoted  appear  inconsistent,  inasmuch  as 
the  statute  of  1893  does  not  expressly  repeal  or  amend  the  pro- 
visions of  the  Insurance  Law,  and  section  86  of  the  Insurance 
Law,  as  above  quoted,  has  been  re-enacted  and  amended  in  the 
years,  1901,  1908,  1904  and  1905,  in  which  the  provision  quoted 
was  retained,  it  may  fairly  'be  assumed  that  the  Legislature  in- 
tended both  statutes  to  remain  in  force,  and  is  therefore  desirable 
to  so  construe  them  that  both  may  bo  given  effect. 

It  will  be  observed  that  the  statute  of  1893  provides  that  such 
a  bond  or  undertaking  should  not  be  accepted  by  the  heads  of 
departments  or  others  if  the  company's  assets  are  exceeded  by  its 
liabilities,  and  that  such  liabilities  shall  include  a  premium  re- 
serve equal  to  50  per  cent,  of  the  premiums  charged. 

In  other  words,  it  is  expressly  stated  in  the  provision  quoted 
that  this  method  of  ascertaining  the  condition  of  any  such  com- 
pany is  solely  for  the  purpose  and  wholly  under  the  provisions 
of  this  act. 

On  the  other  hand,  section  86  of  the  Insurance  Law  provides 
for  the  estimating  of  the  condition  of  such  a  corporation  for  all 
the  purposes  set  forth  in  the  Insurance  Law. 

I  am  therefore  of  the  opinion  that  l>oth  of  these  statutes  should 
be  given  effect  in  accordance  with  their  terms,  and  in  accordance* 
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with  the  purposes  of  each,  and  that  your  ruling  in  connection  with 
this  matter  is  correct. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Insurance  Law  —  Section  97. 

Domestic  Life  Companies.  Ruling  of  Superintendent  of  Insur- 
ance regarding  expenses  under  **  Select  and  LTltimate 
Method."  (Decision  App.  Div.  Boswell  v.  Security  Mutual 
Life  Insurance  Co.) 

(See  opinion  November  21,  1907,  January  29,  1908.) 

STATE  OF  NEW  YORK, 

Attobney-General's  Office, 

Albany,  December  28,  1908. 

Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Albany, 
N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  a  letter  addressed  to  you  by  the 
general  counsel  of  a  domestic  life  insurance  company,  suggesting 
that  in  view  of  the  recent  reversal  by  the  Court  of  Appeals  of  the 
decision  of  the  Apjx^llate  Division  in  the  case  of  Boswell  v.  Secur- 
ity Mutual  Life  Insurance  Company,  the  various  rulings  of  your 
department  to  the  effect  that  the  limitations  prescribed  in  section 
97,  as  to  expenses  for  new  business  applied  to  the  individual 
agent  and  not  merely  to  the  aggregate  expenses  of  the  company 
of  the  kind  described  might  properly  be  modified,  the  rulings 
referred  to  and  the  advice  of  this  office  thereon  having  been  based 
upon  such  a  decision  in  the  Boswell  case  by  the  Appellate 
Division. 

Section  97  provides  that  for  the  four  purposes  named  therein, 
in  connection  with  the  obtaining  of  new  business  "'  no  domestic 
life  insurance  company  shall  *  *  *  *  expend  or  become 
liable  for  or  permit  any  person,  firm  or  corporation  to  expend  on 
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its  behalf  or  under  any  agreement  with  it  *  *  *  *  an 
amount  exceeding  in  the  aggregate  the  total  loadings  upon  the 
premiums  for  the  first  year  of  insurance  received  in  said  calendar 
year  *  *  *  *^  and  the  present  values  of  the  assumed  mor- 
tality gains  for  the  first  five  years  of  insurance  on  the  policies  on 
which  the  first  premium  or  instalment  there  has  been  received 
during  said  calendar  year  as  ascertained  by  the  sole  and  ultimate 
method  of  valuation  as  provided  in  section  84  of  this  chapter." 

In  the  absence  of  a  controlling  judicial  interpretation  to  the 
contrary,  it  is  my  opinion  that  the  plain  reading  of  this  limita- 
tion applies  to  the  aggregate  expenses  of  the  corporation  for  the 
purposes  specified.  The  use  of  the  words  "  or  permit  any  person, 
firm  or  corporation  to  expend  on  its  behalf  or  under  any  agree- 
ment with  it "  are  intended  to  extend  the  restriction  as  widely 
as  possible,  so  as  to  in  effect  provide  that  a  domestic  life  insurance 
company  shall  not  expend  in  the  aggregate,  either  directly  or  in- 
directly, a  sum  in  excess  of  the  limitation  prescribed. 

That  this  was  the  intention  of  the  Legislature  is  evidenced  by 
the  fact  that  section  97  was  added  to  the  Insurance  Law  as  the 
result  of  the  insurance  investigation  conducted  by  the  Legislature 
through  the  so-called  Armstrong  Committee,  and  the  section  was 
prepared  and  recommended  for  enactment  by  that  committee.  In 
the  course  of  its  investigation  the  committee  devoted  considerable 
time  to  awScertaining  the  aggregate  amounts  expended  for  new 
business  by  life  insurance  corporations  doing  business  in  this 
State  and  ascertained  that  such  amounts  greatly  exceeded  the  re- 
ceipts from  such  new  business.  In  submitting  their  report  the 
committee  said : 

"  The  Committee  deems  it  inadvisable  to  recommend  that 
the  legislature  attempt  to  prescribe  the  expenditures  of  in- 
surance corporations.  The  legislature  cannot  undertake  the 
management  of  the  business.  In  seeking  to  secure  economi- 
cal administration  it  should  not  overstep  the  line  which  di- 
vides suitable  state  supervision  from  an  utterly  imprac- 
ticable effort  to  prescribe  details  *  *  *.  The  Com- 
mittee believes  that  the  following  is  a  proper  standard  for 
reasonable  and  profitable  expenditure  for  new  business; 
namely,  that  the  expense  of  new  business  should  not  exceed 
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the  loading  on  first  year  premiums,  plus  the  present  value  of 
the  mortality  savings  on  a  conservative  basis  for  five  years 
after  admission." 

To  prescribe  a  limitation  which  would  require  the  Insurance 
Department  to  investigate  the  payments  to  every  agent  or  agency 
in  order  to  ascertain  whether  the  company  was  keeping  within  the 
limitations  prescribed,  would,  in  the  language  of  the  committee, 
be  "  an  utterly  impracticable  effort  to  prescribe  details." 

I  advise  that  you  may  properly  modify  your  rulings  in  the 
manner  suggested,  but  retain  the  method  of  computation  sug- 
gested in  the  communications  to  you  from  this  office  under  date 
of  November  21,  1907,  and  of  January  29,  1908. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-General. 


Insurance  Law  —  Section  22. 

Cosmopolitan  Fire  Insurance  Company  of  New  York.  Rein- 
surance in  Eoyal  Exchange  Corporation,  London,  and  reso- 
lution of  executive  committee,  a  step  preliminary  to  final 
retirement  from  business. 

STATE  OF  NEW  YORK, 

Attoeitey-Geneeal's  Office, 

Albany,  December  30,  1908. 

Hon.  Otto  Kelsey,  Superintendent  of  Insurance,  Albany,  N.  Y.: 
Dear  Sir. —  Your  letter  of  December  24,  1908,  asking  whether 
the  fact  that  the  Cosmopolitan  Fire  Insurance  Company  of  New 
York  has  reinsured  its  outstanding  risks  in  the  Royal  Exchange 
Assurance  Corporation  of  London,  and  its  executive  committee 
have  passed  a  formal  resolution  that  it  cease  to  issue  policies  and 
instruct  all  its  agents  to  discontinue  business  on  December  31, 
1908,  can  properly  be  construed  as  bringing  the  Cosmopolitan 
under  the  provision  of  section  22  of  the  Insurance  Law  as  to  the 
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reinsurance  being  a  step  preliminary  to  permanent  or  final  retire- 
ment from  business,  is  received. 

The  statute  provides  that  there  should  be  held  as  unearned 
premium  liability  equal  to  the  difference  between  the  gross  pre- 
miums written  in  its  policies  and  the  net  amounts  paid  on  account 
of  reinsurance.  "  But  this  provision  shall  not  apply  to  a  corpora- 
tion that  reduces  by  reinsurance  its  direct  liability  to  the  holders 
of  its  policies  as  a  step  preliminary  to  its  permanent  or  final 
retirement  from  business"  (Section  22). 

It  is  my  opinion  that  the  facts  stated  bring  this  case  within 
the  exception  above  quoted.  The  Superintendent  of  Insurance 
is  justified  in  assuming  that  the  resolution  was  adopted  in  good 
faith  and  that  thiB  officers  are  not  attempting  to  perpetrate  a  fraud. 
The  transaction  seems  to  be  a  step  preliminary  to  final  retire- 
ment from  business,  and  unless  the  contrary  appears,  or  there  is 
some  evidence  of  bad  faith,  it  so  should  be  considered. 

Tours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-Oeneral. 


OPINIONS   RENDERED    THE    STATE   SUPERINTEND- 
ENT  OF  PRISONS. 


State  Prisons  —  Convict-made  Ooods. 

Supplies   to   city,   county   and    State   Departments,    claims   for, 
whether  barred  by  Statute  of  Limitations. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  June  18,  1908. 

Hon.  C.  Y.  Collins,  Superintendent  of  State  Prisons,  Alhamf, 
N.  1\: 
Dear  Sir. —  Yours,  inclosing  communication  from  the  deputy 
comptroller  of  the  city  of  Xew  York,  wherein  he  disallows  claims 
Xos.  43088-43094,  inclusive,  filed  by  Addison  Johnson,  as  agent 
and  warden,  on  the  ground  that  such  claims  are  barred  by  the 
Statute  of  Limitations,  is  received. 
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On  examining  claims  I  find  that  they  are  for  goods  sold  to  vari- 
ous departments,  viz.: 

On    May    12,    1897,    to    Department   of    Health, 

Kingston  Avenue   Hospital,   Brooklyn $137  52 

In  1897  (month  not  named),  to  John  L.  Dailey,     . 

sheriff,    Richmond  county.  . 141  76 

On  January  2'6,  1898,  to  Department  of  Sewers.  .  36  10 

On  May  14,  1898,  to  Department  of  Highways, 

borough  of  Brooklyn 48  00 

On  May  9,  1899,  to  Department  of  Public  Build- 
ings, Lighting  and  Supplies 257  00 

On  February  27,  1901,  to  Department  of  Sewers.  .  12  00 

On  Jime  28,  1901,  to  last-named  department.  ...  6  75 


Pursuant  to  the  Statute  of  Limitations  a  cause  of  action  for 
the  sale  of  goods  must  be  commenced  within  six  years  after  the 
cause  of  action  has  accrued  (see  section  382,  subdivision  1,  of  the 
Code  of  Civil  Procedure),  and  a  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item  proved  in  the  account  on 
cither  side  (Section  386,  Code  Civil  Procedure). 

It  is  conceded  that  all  of  the  sales  in  question  were  made  more 
than  six  years  ago ;  eleven  years  as  to  two  sales ;  tQn  years  as  to 
two;  nine  years  as  to  one,  and  seven  years  as  to  two.  I  use  the 
word  "  sales  "  believing  that  the  transaction  herein  must  be  con- 
sidered as  such,  basing  such  belief  on  one  of  the  provisions  of  the 
Prison  Law,  as  amended  by  Laws  1896,  chapter  429,  and  Laws 
1903,  chapter  447. 

Section  105  of  said  act  reads  as  follows : 

"  The  superintendent  of  state  prisons  and  the  superintend- 
ent of  reformatories  and  penitentiaries',  respectively,  are 
authorized  and  directed  to  cause  to  be  manufactured  by  the 
convicts  in  the  prisons,  reformatories  and  penitentiaries, 
such  articles  as  are  needed  and  used  therein,  and  also  such 
as  are  required  by  the  state  or  political  divisions  thereof. 
All  such  articles  manufactured  in  the  state  prisons,  reforma- 
tories and  penitentiaries,     *     *     *     shall  be  of  the  styles, 
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patterns,  designs  and  qualities  fixed  by  the  board  of  classifi- 
cation, and  may  be  furnished  to  the  state,  or  to  any  political 
division  thereof,  or  for  or  to  any  public  institution  owned  or 
managed  and  controlled  by  the  state,  or  any  political  division 
thereof,  at  and  for  such  prices  as  shall  be  fixed  and  deter- 
mined as  hereinafter  provided,  upon  the  requisition  of  the 
proper  officials,  trustees  or  managers  thereof.  No  article  so 
manufactured  shall  he  purchased  from  any  other  source,  for 
the  state  or  public  institutions  of  the  state,  or  the  political 
divisions  thereof,  unless  said  state  commission  of  prisons 
shall  certify  that  the  same  cannot  be  furnished  upon  such 
requisition,  and  no  claim  therefor  shall  be  audited  or  paid 
without  such  certificate.'' 

It  is  fair  to  assume  that  the  provisions  of  the  foregoing  section 
were  fully  performed  by  the  parties  thereto.  The  city  of  New 
York  by  and  through  its  proper  officials  made  the  necessary 
requisitions  for  the  articles  in  question,  and  they  were  furnished 
by  the  prison  department,  and  at  the  prices  named  as  evidenced 
by  the  bills  submitted  to  me. 

If,  therefore,  the  transactions  herein  must  be  considered  as 
sales,  do  the  provisions  of  the  Statute  of  Limitations  apply  where 
the  State  is  the  creditor,  or  is  the  State  exempted  and  relieved 
from  their  enforcement? 

It  is  pronded  by  such  statute  (section  389,  Code  Civil  Pro- 
cedure) that  the  limitations  prescribed  therein  apply  alike  to 
actions  brought  in  the  name  of  the  people  of  the  State,  or  for  their 
benefit,  and  to  actions  by  private  persons. 

I  am,  however,  unable  to  find  any  statute  or  authority  which 
holds  that  the  Statute  of  Limitations  cannot  be  pleaded  as  a  de- 
fense in  an  action  brought  by  the  State  upon  a  contract  obliga- 
tion or  liability,  expressed  or  implied. 

In  the  case  of  the  State  of  New  York  against  the  County  of 
Kings,  125  N.  Y.,  p.  312,  which  was  an  action  to  compel  the  de- 
fendant to  pay  its  equal  portion  of  the  State  taxas,  one  of  the  de- 
fenses interposed  was  that  the  claim  was  barred  by  the  Statute?  of 
Limitations, —  the  other  defense  was  that  the  statute  under  which 
said  claim  was  made  was  unconstitutional. 
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Ruger,  Ch.  J.,  who  wrote  the  opinion,  says  on  page  321 : 

"  If  it  be  assumed  that  the  only  question  submitted  to 
the  Board  of  Claims  was  whether  a  remedy  under  the  stat- 
utes of  1873  was  the  only  one  which  was  open  to  the  State, 
and  that  those  statutes  were  constitutional  and  six  years  had 
elapsed  without  action  on  the  part  of  the  State  to  enforce 
its  claim,  some  support  might  be  found  for  the  award  of  the 
Board  of  Claims.  It  is  undoubtedly  true  that  the  Statute 
of  Limitations  generally  runs  against  simple  contract  debts 
existing  upon  contract  or  statute  in  favor  of  the  State,  and 
they  may  be  barred  by  the  lapse  of  six  years.  (Sec.  389, 
Code  Civ.  Pro.)  *  *  *  A.  statute  of  limitations  applies 
only  to  the  prosecution  of  legal  actions  and  proceedings." 
*    *    *    (SeeColev.  The  State  of  New  York,  102  N.Y.  48.) 

From  the  expression  of  the  court  in  the  cases  cited  (supra) 
I  am  led  to  the  conclusion  that  the  Statute  of  Limitations  can  be 
pleaded  against  the  State  in  an  action  brought  by  it  to  enforce 
the  payment  of  contract  debts  either  expressed  or  implied,  where 
six  years  have  expired  before  the  bringing  of  such  action. 

I  am,  therefore,  of  the  opinion  that  the  claims  in  question  are 
barred  by  the  Statute  of  Limitations. 

Your  next  inquiry  is,  as  to  what  course  should  be  pursued  to 
collect  them.  The  only  course  open  to  you  is  by  legislative  action, 
that  is,  to  have  the  Statute  of  Limitations  repealed. 

In  the  case  of  Ilurlburt  v.  Clark  et  al.  (128  IST.  Y.  p.  295), 
Judge  Earl,  who  wroto  the  opinion  for  the  courts,  says,  on  pages 
297,  298 : 

"  The  statute  of  limitations  does  not  after  the  prescribed 
period  destroy,  discharge  or  pay  the  debt,  but  it  simply 
bars  a  remedy  thereon.  The  debt  and  the  obligation  to  pay 
the  same  remain,  and  the  arbitrary  bar  of  the  statute  alone 
stands  in  the  way  of  the  creditor  seeking  to  compel  payment. 
The  legislature  could  repeal  the  statute  of  limitations  and 
then  the  payment  of  a  debt  upon  which  the  right  of  action 
was  barred  at  the  time  of  the  repeal,  could  be  enforced  by 
action,  and  the  constitutional  rights  of  the  debtor  are  not 
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invaded  by  such  legislation.     It  was  so  held  in  Campbell 
vs.  Holt  (115  U.  S.  620)." 

Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttorney-Oeneral. 


State  Prisons. 

In  the  matter  of  the  commitment  of  Mary  Farmer  to  Auburn 

Prison. 

STATE  OF  NEW  YORK, 

Attobney-Gbneral's  Office, 

Albany,  July  3,  1908. 

Hon.   C.   V.   Collins,   Superintendent,  State  Prisons,  Albany, 
N.  Y.: 

Dear  Sir. —  Yours  of  the  1st  inst.,  inclosing  letter  from  George 
W.  Benham,  Agent  and  Warden  of  Auburn  Prison,  Auburn,  N. 
Y.,  wherein  he  inquires  whether  the  commitment  of  Mary  Farmer 
recently  convicted  of  the  crime  of  murder  in  the  first  d^ree  and 
sentenced  to  be  executed  some  day  in  the  week  beginning  August 
2,  1908,  should  have  been  to  the  State  Prison  for  Women,  instead 
of  to  Auburn  Prison  where  she  is  now  confined,  is  duly  received. 

The  agent  and  warden  of  the  last  named  prison  evidently  has 
an  idea  that  she  should  have  been  committed  to  the  State  Prison 
for  Women  at  Auburn,  N.  Y.,  under  the  provisions  of  section  9, 
chapter  306  of  the  Laws , of  1893.     That  section  reads: 

"  On  and  after  the  passage  of  this  act,  any  woman  over 
the  age  of  sixteen  years  who  shall  be  convicted  of  felony  in 
any  of  the  Courts  of  this  State,  shall,  when  the  sentence  im- 
posed be  one  year  or  more,  be  sentenced  to  imprisonment  in 
the  State  Prison  for  Women.  The  clerk  of  the  Court  im- 
posing such  sentence  shall  immediately  notify  the  agent  and 
warden  of  the  Auburn  Prison  thereof,  and  such  agent  and 
^varden  shall  cause  such  convict  to  l)e  transported  in  company 
of  at  least  one  other  woman  to  such  State  Prison  for  Women, 
and  the  expenses  of  such  transportation  shall  be  paid  as  a 
part  of  the  expenses  of  the  maintenance  of  the  prison." 
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The  provisions  of  the  foregoing  section  in  my  opinion  only 
apply  to  a  felony,  where  in  case  of  conviction  the  sentence  is 
one  year  or  more.  It  does  not  apply  to  a  felony  which  is  punish- 
able by  death,  as  is  the  case  under  consideration.  The  provision 
in  the  foregoing  section  for  the  punishment  of  a  female  over  six- 
teen years  of  age  for  a  felony,  is  likewise  provided  for  in  section 
698  of  the  Penal  Code  (Laws  1900,  chapter  114  amending  Laws 
1896,  chapter  374).     That  section  provides: 

^Any  woman  over  the  age  of  sixteen  years,  who  shall  be 
convicted  of  a  felony  in  any  of  the  courts  of  this  State,  shall, 
when  the  sentence  imposed  is  one  year  or  more,  be  sentenced 
to  imprisonment  in  the  State  prison  for  Women  at  Auburn. 
When  the  sentence  imposed  is  less  than  one  year,  she  may  be 
committed  to  the  County  jail  of  the  county  where  convicted, 
or  to  a  penitentiary,  or  .to  the  State  prison  for  Women  at 
Auburn.     *     *     *" 

The  commitment  of  a  woman  found  guilty  of  a  felony  which  is 
punishable  by  death  must  in  my  judgment  be  governed  by  section 
491  of  the  Code  of  Criminal  Procedure. 

That  section  provides: 

"When  a  defendant  is  sent^ncc-d  to  the  punishment  of 
death,  the  judge  or  judges  holding  the  Court  at  which  the 
conviction  takes  place,  or  a  majority  of  them,  of  whom  the 
judge  presiding  must  be  one,  must  make  out,  sign  and  deliver 
to  the  sheriflF  of  the  county,  a  warrant,  stating  the  conviction 
and  sentence,  and  appointing  the  week  within  which  sentence 
must  be  executed.  Said  warrant  must  be  directed,  to  the 
agent  and  warden  of  the  State  prison  of  this  State  designated 
by  law  as  the  place  of  confinement  for  convicts  sentenced  to 
imprisonment  in  a  State  prison  in  the  judicial  district 
wherein  such  conviction  has  taken  place,  commanding  such 
agent  and  warden  to  do  execution  of  the  sentence  upon  some 
day  within  the  week  thus  apj)ointed.     *     *     *" 

The  commitmc^nt  in  the  case  now  under  consideration,  of  which 
you  have  furnished  me  with  a  copy,  fully  complies  with  the  fore- 
going section. 
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I  am,  therefore,  of  the  opinion  that  the  sentence  and  commit- 
ment of  Mary  Farmer  to  the  State  Prison  at  Auburn,  N.  Y.,  in- 
stead of  to  the  State  Prison  for  Women  at  Auburn,  N.  Y.,  is  legal 
and  proper. 

'  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oenerah 


Prison  Law. — Commutation. 

Case  of  George  Wallace,  sentenced  to  Elmira  Reformatory  for 
grand  larceny  subsequent  to  passage  of  chapter  137  Laws  of 
1903.  Parole  of,  and  transfer  to  Sing  Sing,  whether  entitled 
to  commutation,  etc. 

(See  opinions  January  28,  1903,  August  4,  1904,  August  17, 

1904.) 

STATE  OF  NEW  YORK, 

Attorney-Geneeal's  Office, 

Albany,  October  14,  1908. 

Hon.  C.  V.  Collins,  Superintendent  of  State  Prisons,  Albany, 
N.  Y.: 

Dear  Sir. —  Your  inquiry  in  regard  to  the  case  of  George  Wal- 
lace, is  received. 

It  appears  that  Mr.  Wallace  was  committed  to  the  Elmira  Ee- 
formatory  on  October  20,  1902,  for  grand  larceny  in  the  second 
degree.  He  was  to  be  imprisoned  during  the  pleasure  of  the 
managers,  not  to  exceed  five  years.  He  was  paroled  February 
15,  1904,  having  then  served  one  year,  three  months  and  twenty- 
four  days.  Warrant  was  issued  March  16,  1904,  for  the  retaking 
of  said  prisoner.  The  prisoner  would  be  allowed,  as  time  served, 
the  period  from  the  date  of  parole  to  the  date  of  the  issuance  of 
the  warrant  for  his  retaking,  and  upon  this  return  would  be  sub- 
ject to  imprisonment  for  the  maximum  term  unexpired  at  the 
time  said  warrant  was  issued. 

The  prisoner  was  transferred  from  Elmira  to  Sing  Sing  July 
8,  1904.     The  question  presented  is  whether  Wallace  is  entitled 
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to  earn  oommutation  on  the  period  unserved  after  his  transfer  to 
Sing  Sing.  This  question  has  been  passed  upon  by  opinion  of  the 
Attorney-General,  dated  February  16,  1904,  in  which  the  At- 
torney-General holds  that  no  oommutation  should  be  allowed  where 
the  transfer  occurred  subsequent  to  the  amendment  of  1903,  chap- 
ter 137.  'Section  16,  Laws  of  1900,  as  amended,  provides  for  the 
transfer  of  prisoners  and  their  subsequent  care  in  a  State  prison, 
as  follows : 

"A  prisoner  so  transferred  shall  be  confined  in  such  state 
prison  as  imder  an  indeterminate  sentence  commencing  with 
his  imprisonment  in  the  reformatory  with  a  minimum  of  one 
year  and  a  maximum  fixed  by  law  for  the  crime  of  which  the 
prisoner  was  convicted  and  sentenced,  and  may  be  released  on 
parole  or  absolutely  discharged  as  are  other  prisoners  con- 
fined under  an  indeterminate  sentence." 

Therefore,  it  would  seem  to  have  been  the  intent  of  the  statute 
that  prisoners  transferred  from  a  reformatory  to  a  State  prison 
should  be  held  thereafter  in  the  State  prison,  subject  to  the  same 
right  of  parole  or  discharge  which  prevailed  at  the  reformatory,  no 
additional  right  of  commutation  being  secured  to  the  prisoner  by 
reason  of  such  transfer. 

It  is  my  opinion,  therefore,  th.at  Wallace  is  not  entitled  to  a 
commutation  of  sentence  but  is  subject  only  to  the  jurisdiction  of 
the  parole  board  as  provided  by  the  above  statute. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General, 


OPINIONS   RENDERED    THE   STATE    SUPERINTEND- 
ENT OF  PUBLIC  WORKS. 


Barge  Canal  Law  —  Contracts. 

Cancellation  Contract  No.  17  with  Scofield  Company.  Bid  of 
Alexander  Murdoch,  whether  Fidelity  and  Deposit  Company 
of  Maryland  may  be  accepted  as  surety  on  bond  when  named 
in  bid  as  one  of  the  principals  in  contract. 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  28,  1908. 

Hon.  F.  C.  Stevens,  Superintendent  of  Public  Works,  Albany, 
N'.  Y.: 
Dear  Sir. —  Your  letter  of  February  26,  1908,  asking  opinion 
as  to  whether  a  surety  company  which  is  named  by  a  bidder  on 
a  Barge  canal  contract  as  being  int^erested  in  the  contract  as  a 
principal  can  be  accepted  as  security  on  such  contract,  is  received. 
The  Barge  Canal  Law,  section  7,  provides : 

"  The  contract  *  -^  *  shall  be  made  with  the  per- 
son, firm  or  corporation  who  shall  offer  to  do  and  perform  the 
same  at  the  lowest  price  and  who  shall  give  adequaie  security 
for  the  faithful  and  complete  performance  of  the  contract, 
and  such  security  shall  be  approved  as  to  suflSciency  by  the 
superintendent  of  public  works  and  as  to  form  by  the  attor- 
ney-general, and  shall  be  at  least  5^5  per  centum  of  the  esti- 
mated cost  of  the  work  according  to  contract  price."* 

By  this  provision  it  was  never  contemplated  that  a  principal 
could  be  his  own  surety.  By  signing  the  contract  the  principal 
is  bound  and  no  bond  can  increase  his  liability,  so  that  a  person 
by  signing  a  bond  does  not  give  security  sufficient  to  be  at  least 
25  per  centum  of  the  contract. 

If  the  security  offered  is  in  the  form  of  a  bond  or  undertaking 
it  should  be  signed  by  some  one  other  than  a  principal,  or  person 
or  corporation  interest^ed  in  the  contract  as  principal. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral, 
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Barge  Gaiial  Law  —  Contracts, 

Contract  No.  27,  Alteration  2.  Contractor  must  conform  to 
changed  plans  as  agreed  upon  and  complete  work  whether  he 
refuses  to  sign  contract  or  not. 

STATE  OF  NEW  YORK, 

Attobnby-6eneeai.'s  Office, 

Albany,  February  28,  1908. 

Hon.  Feederick  C.  Stevens,  Superintendent  of  Public  Works, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  February  27th,  asking  for  advice  as 
to  whether  Alteration  No.  2  of  Contract  No.  27,  which  has  been 
duly  approved  by  the  Canal  Board,  State  Engineer  and  yourself, 
must  be  essented  to  in  writing  or  signed  by  the  contractor  and  what 
is  the  proper  course  to  be  pursued  in  the  event  of  the  contractor's 
refusal  to  sign  the  contract,  as  changed,  is  received. 

In  my  opinion  it  is  not  necessary  that  the  contrator  consent  to 
the  changes  or  attach  his  signature  to  any  alteration  agreement. 
The  contract  in  sections  7,  8,  9  and  10  authorizes  all  such  additions 
or  changes  in  the  plans  and  specifications  covering  the  work  as  may 
be  necessary.  These  necessary  changes  have  already  been  assented 
to  in  advance  when  the  contract  was  made  and  need  no  further 
consent  or  signing  on  the  part  of  the  contractor  to  oblige  him  to 
perform  his  contract.  He  should  be  directed  to  conform  to  the 
changed  plans  and  complete  his  work. 

Your  question,  therefore,  whether  the  "  alteration  agreement, 
lacking  the  signature  of  the  contractor  as  it  does,  is  for  all  pur- 
poses to  be  considered  a  valid  agreement  and  if  in  case  of  future 
estimates  such  estimates  shall  include  work  done  under  this  alter- 
ation agreement  is  to  he  regarded  as  an  agreement  de  facto  and 
estimates  made  thereunder  may  l^e  legally  paid  to  the  contractor  " 
should  be  awarded  in  the  affirmative. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey 'General, 
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Barge  Canal  Law,  Section  4,  6  —  Contracts. 

Whether  alteration  in  contract  requiring  at  additional  cost  land  to 
be  taken  outside  of  "  Blue  Line  "  for  '*  spoil  areas  ''  and 
'•  borrow  pits  "  should  be  submitted  to  Canal  Board: 

STATE  OF  NEW  YORK, 

Attorney-General's  Office^ 

Albany,  March  6,  1908. 

Hon.  Frederick  C.  Stevens,  Superintendent  of  Public  Works, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  communication  of  February  29,  1908,  asking 
opinion  as  to  whether,  under  the  provisions  of  the  Barge  Canal 
Law,  chapter  147,  Laws  of  1903,  in  ease  a  contract  is  let  for  work 
upon  plans  and  specifications  properly  made  and  later  it  is  found 
necessary  at  additional  cost  to  take  land  outside  the  canal  limits, 
as  defined  by  the  original  plans,  for  the  purpose  of  spoil  areas, 
borrow  pits  and  otherwise,  it  would  be  such  an  alteration  as  would 
require  the  assent  of  the  Canal  Board,  is  received. 

Section  4  of  the  Barge  Canal  Law  provides : 

'^  The  State  Engineer  may  enter  upon,  take  possession  of, 
and  use  lands,  structures  and  waters  the  appropriation  of 
which  for  the  use  of  the  improved  canals  and  for  the  purposes 
of  the  work  and  improvement  authorized  by  this  act  shall  in 
his  judgment  be  necessary." 

Section  6  provides  for  the  division  of  the  whole  work  into  se^-- 
tions,  making  plans  and  specifications  for  the  work  to  be  done  and 
a  detailed  estimate  of  cost  and  the  exhibition  of  these  plans  in  the 
ofiice  of  the  State  Engineer.  Section  7  provides  for  advertising 
and  letting  the  contract  and  procedure  for  enforcing  its  terms. 
Section  6  further  provides: 

"  No  alteration  shall  be  made  in  any  such  map,  plan  or 
specification  or  the  plan  of  any  work  under  contract  during 
its  progress  unless,  etc.  *  *  *  No  change  of  plan  or 
specification  which  will  increase  the  expense  of  any  such  work 
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or  create  any  claim  against  the  state  for  damage  arising  there- 
from shall  be  made,  unless  a  written  statement  setting  forth 
the  object  of  the  change,  its  character,  amount  and  the  expense 
thereof  is  submitted  to  the  Canal  Board  and  their  assent 
thereto  at  a  meeting  when  the  State  Engineer  is  present  is 
obtained." 

The  Barge  Canal  Law  in  section  4,  quoted,  expressly  authorize^ 
the  taking  of  lands,  structures  and  waters  not  only  for  the  canal 
but  for  the  purposes  of  the  work  and  improvement.  It  is  difficult 
to  see  how  additional  land  could  be  taken  for  such  purposes  and 
not  increase  the  expense  or  create  a  claim  for  damages. 

In  my  opinion,  if  the  alteration  does  either,  a  written  statement 
setting  forth  the  object,  character,  amount  and  expense  thereof 
must  be  submitted  to  the  Canal  Board  and  their  assent  must  be 
given  at  a  meeting  at  which  the  Engineer  is  present,  and  your 
question  should  be  answered  in  the  affirmative. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Barge  Canal  Law, 

Whether  canals  may  be  ojiened  for  navigation  earlier  than  May 
15th,  under  section  11,  chapter  147,  Laws  1903,  and  section 
18,  Barge  Canal  contract. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  March  21,  1908. 

lion.  Frederick  C.  Stevens,  Superintendent  of  Public  Works, 
Albany,  N.  Y.: 
Dear  Sir. —  Your  communication  of  March  11,  1908,  asking 
opinion  as  to  whether,  in  view  of  the  provisions  of  section  11  of 
chapter  147  of  the  Laws  of  1903,  and  section  18  of  the  Barge 
Canal  contract,  you  can  legally  disregard  the  demand  of  canal  con- 
tractors and  open  the  canals  for  navigation  before  May  15th,  is 
received.  ' 
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Section  11  of  the  Barge  Canal  Law  is  as  follows: 

"  While  the  work  contemplated  in  this  act  is  in  progress, 
the  canals  upon  which  work  is  actually  being  done  shall  not  be 
open  for  navigation  earlier  than  May  fifteenth,  and  shall  be 
closed  on  or  before  Xoveniber  fifteenth,  except  that  portions 
thereof  may  be  opened  earlier  and  closeil  later  when  in  the 
judgment  of  the  Superintendent  of  Public  Works  such  a 
course  will  not  be  detrimental  to  the  progress  of  the  work  of 
improvement." 

Section  18  of  the  contract  is  as  follows: 

"  18.  The  work  shall  be  conducted  so  as  not  to  interfere 
with  the  navigation  of  the  present  canal  and  the  safety  of 
such  banks  and  structures  as  may  be  required  for  that  purpose, 
between  the  fifteenth  day  of  May  and  the  fifteenth  day  of 
November  of  each  year,  during  the  progress  of  the  work. 
Such  precautionary  measures  as  may  be  neccss'ary  and  in 
addition  such  as  may  be  prescribed  by  the  Superintendent  of 
Public  Works  to  guard  against  the  interruption  or  injury  to 
navigation  shall  be  taken  and  obsenxd  by  the  Contractor,  at 
his  own  expense."     *     *     * 

The  contract  was  made  pursuant  to  the  Barge  Canal  Law  and 
this  provision,  relating  to  the  opening  of  the  canals  not  sooner 
than  May  15th,  must  be  considered  with  the  contract  and  as  re- 
lating to  the  time  of  j>erformance  on  the  part  of  the  contractor. 
In  the  "  Information  for  Prof)osers,"  printed  with  the  form  of 
contract,  it  is  stated  that  this  statute  "  which  authorizes  the  work 
hereunder  to  be  done  and  governs  its  doing  will  l>e  furnished  as  a 
partial  guide  to  contractors  upon  application,"  and  it  is  expressly 
referred  to  in  section  12  of  the  contract  which,  with  section  13, 
authorizes  cancellation  of  contracts  when  not  being  properly  per- 
formed. 

Section  16  provides  for  the  time  when  the  contract  shall  be  com- 
pleted, and  section  17  states  that  it  is  mutually  agreed  "that  time 
is  of  the  essence  of  this  contract/'  and  that  the  State  shall  be  paid 
damages  if  the  work  is  not  completed  at  the  time  stated. 
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From  the  language  of  section  18  quoted,  the  fair  inference  is  that 
the  work  may  be  conducted  so  as  to  interfere  with  navigation  be- 
tween November  15th  and  May  16th  without  precautionary 
measures  being  taken  on  the  part  of  the  contractor. 

It  is  my  opinion  that  only  such  portions  of  the  canals  may  be 
opened  for  navigation  earlier  than  May  15th,  as  in  your  judgment 
will  not  be  detrimental  to  the  progress  of  the  work  of  improvement. 

This  judgment  cannot  be  arbitrarily  exercised,  and  its  exercise 
is  not  dependent  upon  protests  or  demands  of  contractors.  If 
fairly  and  reasonably  any  portion  of  the  canals  may  be  opened  for 
navigation  without  detriment  to  the  progress  of  the  work,  such 
jX)rtion  may  be  opened,  although  it  may  slightly  inconvenience  the 
contractor  or  otherwise  make  conditions  less  advantageous.  To 
prevent  the  opening  of  the  canals  there  must  be  a  substantial  and 
material  detriment  to  the  progress  of  the  work,  and  if  the  con- 
tractor refuses  to  facilitate  State  officials  in  the  performance  of 
their  duties  and  the  use  by  the  people  of  public  highways,  his 
attention  should  be  directed  to  that  provision  in  his  contract  which 
authorizes  its  cancellation  "  if  in  the  judgment  of  the  State 
Engineer  the  work  is  not  being  performed  according  to  the  contract 
or  for  the  test  interest  of  the  State  "  (Section  12),  with  the  sug- 
gestion that  it  is  for  the  best  interests  of  the  State  that  the  canals 
be  opened  for  navigation. 

Yours  truly, 

WILLIAM  S.  JACKSON, 
Attomey-General, 

Bdrge  Canal  Law, 

Appropriation  of  land  outside  of  Blue  Line.     Course  pursued 

where  lands   already   taken   are   not  needed. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Marcli  24,  1908. 
Hon.  Frederick  C.  Stevens,  Superintendent  of  Puhlic  ^Yorl'S, 
Albany,  N,  Y,: 
Dear  Sir. —  Your  letter  of  March  11,  1908,  asking  advice  as  to 
what  course  should  he  pursued  where  the  original  plans  and  maps 
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of  the  Barge  canal  were  properly  fikd  defining  the  limits  of  the 
canal  and  the  lands  appropriated  therefor  and  subsequently  it  was 
supposed  that  additional  lands  were  necessary  and  a  map  was  made 
of  the  additional  lands  and  notice  of  appropriation  served  on  the 
owners  but  without  the  consent  and  approval  of  the  Superintendent 
of  Public  Works  and  without  a  description  of  such  alteration  being 
filed  and  no  written  statement  setting  forth  the  object  or  character 
of  the  change  having  been  submitted  and  the  same  not  having  been 
assented  to  by  the  Canal  Board,  and  thereafter  it  is  determined 
that  the  land  so  supposed  to  have  been  necessary  is  not  needed,  and 
also  what  course  should  be  pursued  in  the  case  of  lands  similarly 
taken  that  are  necessary,  is  received. 

In  making  alterations  by  taking  more  land  unless  the  pre- 
liminary requirements  have  been  complied  with  in  appropriating 
for  Barge  canal  purposes  provided  in  section  6  of  chapter  147  of 
the  Laws  of  1903,  by  certifying  and  filing  duplicate  copies  of  maps 
and  sun'eys  after  the  changes  have  been  assented  to  by  the  Canal 
Board,  the  serving  of  notice  of  appropriation  is  void  and  no  appro- 
priation 'has  in  fact  been  made.  Where  the  land  is  not  needed 
there  is  no  course  to  be  pursued  except  that  in  fairness  to  the 
owner,  upon  whom  the  notice  was  served,  he  should  be  informed 
that  the  land  is  not  required  and  that  the  notice  served  was  in- 
effectual and  is  withdrawn.  In  the  case  of  similar  lands  which  are 
•necessary  and  required,  the  proceeding  should  be  as  set  forth  in 
section  6.  The  prooc^edings  already  had  are  null,  and  the  State 
Engineer  should  proceed  de  novo,  comply  with  section  6  and  then 
make  the  appropriation  as  provided  in  section  4.  This  advice  is 
given  upon  the  assumption  that  taking  the  lands  mentioned  would 
increase  the  expense  of  the  work  or  create  a  claim  against  the 
State. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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Barge  Canal  Law  —  Bridges  —  Railroads. 

Whether  State  or  Eailroad  Company  should  bear  expense  of  eleva- 
tion and  alteration  of  New  York  Central  bridge  over  Oneida 
river  at  Brewerton. 

(See  Opinion  April  9th.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  24,  1908. 

Hon.  Frederick  C.  Stevens,  Superintendent  of  Public  Works, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  April  21,  1908,  asking  opinion  as  to 
whether  the  elevation  of  and  alteration  in  the  New  York  Central 
&  Hudson  River  Railroad  bridge  over  the  Oneida  river  at  Brewer- 
ton  for  Barge  canal  purposes  must  be  paid  for  by  the  State  or  the 
railroad  company,  is  received. 

A  number  of  opinions  to  the  State  Engineer  and  Special  Deputy 
State  Engineer  upon  the  subject  of  railroad  bridges  over  the  Barge 
canal  have  been  given  by  this  Department.  One  of  the  conclusions 
reached  is  that  wherever  bridges  exist  over  navigable  rivers  they  so 
exist  under  a  revocable  license  or  as  the  structures  of  trespassers 
and  the  State  is  not  bound  to  pay  for  any  alterations  or  changes 
necessary  to  be  made  in  such  bridges  for  the  improvement  of 
navigation. 

C.  B.  &  Q.  Ry.  Co.  v.  Drainage  Commissioners,  200 
U.  S.  561;  N.  Y.  &  N.  E.  Ry.  Co.  v.  Bristol,  151 
U.  S.  556;  C.  B.  &  Q.  Ry.  Co.  v.  Chicago.  166 
U.  S.  226,  255;  Gibson  v.  United  States,  166  U.  S. 
269;  Scranton  v.  Wheeler,  179  U.  S.  141; 
Cook  V.  Boston  &  L.  R.  R.  183  Mass.  185 ;  111.  Cent. 
R.  R.  V.  111.,  U6  IT.  S.  388,  445;  Unit<id  Bridge 
Co.  V.  U.  S.,  204,  U.  S.  364;  West  Chicago  Street 
R.  R.  V.  Chicago,  201  U.  S.  506. 
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Oneida  river  is  navigable  and  has  been  actually  navigated  since 
long  before  the  advent  of  the  Caucasian  or  his  railroad.  The 
Indian  bore  his  canoe  from  the  lUohawk  river  to  Wood  creek  over 
the  "carrying  place,"  (Fort  Stanwix,  Rome),  and  then  continued 
his  journey  by  water  through  Oneida  lake  and  river  to  Lake 
Ontario.  This  was  the  higihway  from  the  Hudson  to  the  St. 
Lawrence.  In  1792  the  Western  Inland  Lock  Xavigation  Com- 
pany was  authorized  to  improve  navigation  from  the  Hudson  river 
to  Lake  Ontario.  After  that  company  surrendered  and  conveyed 
its  rights  and  property  to  the  State  the  L^slature  authorized  the 
Canal  Commissioners  to  improve  the  navigation  of  the  Oneida 
river  suiBeient  for  the  passage  of  boats  of  100  Jons  burden,  for- 
bidding the  placing  of  any  dam  or  obstruction  that  would  delay 
the  passage  of  boats  or  rafts  (Laws  of  1828,  p.  229). 

The  railroad  company  must  alter  the  bridge  at  its  own  expense 
and  it  should  be  notified  to  make  the  required  changes  or,  in  case 
of  its  failure  so  to  do,  that  the  State  will  remove  the  present  struc- 
ture as  an  obstruction  to  navigation. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Barge  Canal  Law  —  Plans  and  Specifications. 

State  Engineer  may,  in  preparation  of  plans  and  specifications,  per- 
mit competitive  bidding  by  owners  of  patented  and  unpatented 
dams. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  September  24,  19(>8. 

Hon.  Fredehick  C.  Stevens,  Superintendent  of  Public  Works, 
Albany,  N.  Y.: 

Dear  Sir. —  In  compliance  with  your  verbal  request  of  to-dav 
as  to  whether  the  State  Engineer  can  legally,  in  preparing  specifi- 
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cations,  include  a  patented  dam,  in  competition  with  nonpatented 
dams,  I  beg  to  submit  that  the  Court  of  Appeals  has  decided  the 
principle  involved  in  this  question  in  the  case  of  Warren  Brothers 
Company  v.  City  of  Xew  York,  190  N.  Y.  297.  In  that  case 
Judge  Haight  says : 

"  The  dictates  of  public  policy,  under  the  circumstances 
here  presented,  would  seem  to  require  that  the  owners  of 
patented  and  unpatented  pavements  should  bid  on  equal 
terms.  It  may  well  be  in  this  age  of  invention  and  progress 
that  the  wit  of  man  may  devise,  if  it  has  not  already,  a  smooth 
and  noiseless  pavement  that  is  cheaper  and  more  enduring 
than  any  now  in  use.  If  this  proves  to  be  the  fact,  there  is  no 
reason  why  the  inventor  and  the  city  should  not  profit  by 
this  situation." 

It  will  be  necessary  to  make  specifications  which  will  permit 
competitive  bidding  by  the  owners  of  patented  and  unpatented 
dams  under  circumstances  feasible,  workable  and  affording  a  fair 
and  reasonable  opportunity  for  competition  similar  to  the  method 
adapted  in  the  case  cited. 

Matter  of  Petition  of  Anthony  Dugro,  50  N.  Y.  513. 

The  facts  in  the  case  of  Warren  Brothers  Company  v.  the  City 
of  Xew  York  seem  to  provide  a  method  whereby  specifications 
can  be  submitted  for  patented  and  unpatented  articles  thereby  mak- 
ing competition  for  the  erection  of  the  particular  work  to  be  done. 
Yours  truly, 

WILLIAir  S.  JACKSOX, 

Attorney-Generah 
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Barge  Canal  —  Contracts. 

Payment  of  expense  in  protecting  tools  and  work  on  Contract  17, 
abandoned  by  Scofield  Company. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  23,  1908. 

Hon.  Fri-.derick  C.  Stevens,  Superintendent  of  Public  Works, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  May  11,  1908,  asking  advice  con- 
cerning expense  incurred  in  caring  for  and  protecting  plant,  tools 
and  work  on  Contract  No.  17,  abandoned  by  the  insolvent  Scofield 
Company,  is  received. 

The  expenses  incurred  by  the  State  through  the  failure  of  this 
company  to  properly  fulfill  this  contract  and  protect  the  work 
and  plant  until  completion  should  be  paid  by  the  surety  company 
which  succeeded  to  its  rights  and  is  now  in  fact  completing  the 
contract  and  receiving  the  benefit  of  the  work  done  by  the  Superin- 
tendent in  saving  the  work  and  plant  from  destruction.  An  addi- 
tional reason  why  this  expense  should  be  borne  by  the  surety 
company  is  the  fact  that  it  expressly  requested  this  work  to  be 
done  by  the  Superintendent  of  Public  Works. 

In  my  opinion  it  was  the  duty  of  the  Superintendent  to  take 
possession  of  and  protect  the  work  and  plant  until  it  should  be 
determined  whether  he  should  complete  the  contract  or  its  com- 
pletion should  be  by  a  new  contract,  and  the  necessary  expense 
therefor  is  payable  out  of  the  Barge  canal  fund  as  miscellaneous 
expenses  connected  with  said  Barge  canal  work  (section  13,  chap- 
ter 147,  Laws  of  1903;  chapter  143,  Laws  of  1905;  chapter  365, 
Laws  of  1906;  chapter  172,  Laws  of  1907). 

I  advise  that  an  amount  sufiicient  to  cover  these  expenses  be 
withheld  out  of  the  first  moneys  payable  imder  the  contract,  and 
then  the  question  of  liability  for  these  expenses  can  be  determined 
by  the  Court  of  Claims  when  the  contractor  applies  for  payment 
on  the  contract,  and  the  State  presents  its  equitable  counterclaims 
or  off-sets.  Yours  truly, 

WILLIAJ^I  S.  JACKSON, 

Attomey-Oeneral. 
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State  Finance  Law  —  Canal  Improvement. 

(Section  35.) 

Superintendent  of  Public  Works  not  authorized  to  exceed  appro- 
priation in  work  of  arching  over  portion  of  Eighteen  Mile 
Creek  in  city  of  Lockport  under  provisions  of  chapter  466 
Laws  of  1908. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  28,  1908. 

Hon.  Frederick  C.  Stevens,  Swperintendent  of  Piiblic  Works, 
Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  October  21,  1908,  asking  opinion 
whether  you  can  proceed  with  the  work  of  arching  over  a  part  of 
the  portion  of  Eighteen  "Afile  Creek  in  the  city  of  Lockport  under 
the  provisions  of  chapter  466,  Laws  of  1908,  the  Engineer's  and 
your  own  estimate  showing  that  the  whole  cost  will  l>e  $11,000, 
and  the  appropriation  being  only  $5,000,  is  received. 

The  statute  making  the  appropriation  is  as  follows: 

"  Department  of  Public  Works.  *  *  *  *  For  the 
arching  over  and  otherwise  improving  that  portion  of  the 
Eighteen  ifile  Creek  from  East  Avenue  to  Pound  street  in 
the  city  of  Lockport  to  abate  nuisance  caused  by  its  present 
unprotected  condition,  five  thousand  dollars  ($5000),  or  so 
much  thereof  as  may  be  necessary." 

That  portion  from  East  avenue  to  Pound  street  is  to  be  arched 
over,  not  some  fractional  part  of  the  distance  but  all  between  two 
specified  points. 

The  State  Finance  Law  provides: 

Section  85.  "A  state  officer,  employe,  board,  department 
or  commission  shall  not  contract  indebtedness  on  behalf  of 
the  state,  nor  assume  to  bind  the  state,  in  an  amount  in  excess 
of  money  api)ropriated  or  otherwise  lawfully  available." 

Section  36.  '^  iloney  appropriated  for  a  specific  purpose 
shall  not  be  used  for  any  other  purpose.'' 
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Section  38.  "A  contract  or  contracts  made  in  pursuance 
of  an  appropriation  by  the  state  for  a  specific  object  shall  be 
for  the  completimi  of  the  work  contemplated  by  the  appro- 
priation and  in  the  aggregate  shall  not  exceed  the  amount  of 
such  appropriation.  A  contract  for  a  yart  of  such  work 
shall  not  be  binding  upon  the  state  until  contracts  are  also 
made  covering  the  entire  work  contemplated  by  such  appro- 
priation except  where  it  is  expressly  provided  hy  such  appro- 
priation that  a  part  of  the  work  may  be  done  by  days  work." 

It  is  my  opinion  that  the  work  must  be  completed  within  the 
appropriation  and  you  are  not  authorized  to  use  the  whole  appro- 
priation to  do  only  a  part  of  it  either  by  contract  or  by  employing 
day  laborers. 

'  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General, 


Barge  Canal  Law  —  Contracts. 

Removal  of  buildings.     Insertion  of  clause  in  contract  forbidding 
contractor  to  rent  buildings  prior  to  removal. 

(See  Opinion  Oetolier  23,  1908.) 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  30,  1908. 

IIoN.  Frj5Dei{ick  C.  Stkvkns,  Superintendent  of  Public  Works, 
Albany,  N.  Y,: 

Dear  Sir. —  At  a  meeting  of  the  Canal  Board  held  October  21, 
1908,  there  was  referred  to  the  Superintendent  of  Public  Works, 
and  Attorney-General  with  power,  the  matter  involved  in  the 
opinion  given  by  the  Attorney-General  to  the  Canal  Board  Sep- 
tember 23,  1908,  relating  to  a  change  in  the  form  of  Barge  Canal 
contract  by  adding  a  clause  forbidding  the  renting  by  the  con- 
tractor of  buildings  on  lands  appropriated  for  the  canal. 
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At  that  time  I  recommended  an  additional  clause  to  section 
17-a  of  the  specifications.  Afterwards,  upon  being  informed  that 
the  printing  of  the  specifications  had  been  compleited  and  the 
change  suggested  would  require  them  to  be  printed  over  again  at 
considerable  expense,  I  recommended  that  the  clause  forbidding 
such  leasing  be  added  to  section  26  of  the  contract. 

In  my  opinion  no  leasing  should  be  allowed  and  no  occupation 
of  buildings  except  for  the  purpose  of  doing  the  work  or  storing 
material  and  then  only  by  written  permission  of  the  engineer  in 
charge. 

I  do  not  approve  substituting  the  Superintendent  of  Public 
Works  in  the  place  of  the  engineer  for  the  reason  that  the  engi- 
neer is  in  charge  of  the  work,  knows  what  is  required,  is  present 
at  all  times  to  ascertain  what  is  necessary  and  can  readily  deter- 
mine whether  to  grant  or  withhold  permission. 

The  Superintendent  of  Public  Works  has  not  charge  of  the 
work,  is  likely  to  be  absent  most  of  the  time,  and  if  it  were  his 
duty  would  have  to  make  special  inquiry  and  probably  act  on 
the  advice  of  the  engineer  in  charge,  or  send  a  special  inspector 
to  inquire.  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-GeneraL 


OPINIONS    RENDERED    THE   STATE   SUPERINTEND. 
ENT  OF  WEIGHTS  AND  MEASURES. 


Domestic  Commerce  Lav^  Sections  13,  14  —  Sealer  of  Weights 

and  Measures, 

Provision  of  statute  mandatory  for  the  appointment  of,  in  coun- 
ties and  towns. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  May  12,  1908. 

I\  Reiciimann,  Esq.,  Superintendent  of  Weights  and  Measures, 
Capitol,  Albany,  N,  Y.: 

Dear  Sir. —  Yours  of  the  Ist  inst.,  requesting  an  opinion  on  sec- 
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tions  13  and  14  of  chapter  376  of  the  Laws  of  1896,  and  asking  if 
such  sections  are  mandatory,  is  duly  received. 

The  law  in  question  is  known  as  the  Domestic  Commerce  Law. 
Section  13,  above  referred  to,  reads  as  follows: 

"  There  shall  be  a  county  sealer  of  weights  and  measures  in 
each  county,  who  shall  be  appointed  by  the  board  of  super- 
visors and  hold  office  during  the  pleasure  of  such  board.  He 
shall  take  charge  of  and  safely  keep  the  county  standards,  pro- 
vide the  several  towns  with  such  standard  weights,  measures 
and  balances,  stamped  with  such  devices  as  the  board  of 
supervisors  may  direct,  as  may  be  wanting,  and  compare  the 
town  standards  with  those  of  the  county  as  often  as  once  in 
five  years.  In  towns  where  there  are  no  standards  or  no  town 
sealer,  he  shall  jx»rform  the  duties  of  a  town  sealer.     ' 

The  board  of  supervisors  of  each  county  shall  procure  the 
proper  standards  for  each  town  therein  not  provided  there- 
with, and  the  expense  thereof  shall  be  paid  by  such  town." 

Section  14  reads  as  follows: 

"  There  shall  be  a  town  sealer  of  weights  and  measures  in 
each  town,  to  be  appointed  by  the  town  board  and  hold  office 
during  its  pleasure.  He  shall  take  charge  of  and  safely  keep 
the  town  standards  and  see  that  the  weights,  nieasures  and  all 
apparatus  used  in  the  town,  which  are  brought  to  him  for  that 
purpose,  conform  to  the  town  standards." 

The  provisions  of  the  sections  in  question  are,  in  my  opinion, 
mandatory.  In  the  interpretation  of  statutes  the  principle 
which  is  to  control  is  the  intention  of  the  Legislature  in  passing 
the  same,  which  intention  is  to  be  ascertained  from  the  cause  or 
necessity  of  making  the  statute,  as  well  as  other  circumstances. 
The  intent  to  make  the  provisions  of  such  section  mandatory  is,  in 
my  opinion,  clearly  manifest  from  the  enactment  of  the  statute  in 
question,  as  w(^ll  as  from  the  general  provisions  of  said  act. 

As  to  your  next  inquiry  "  If  mandatory  how  should  proceedings 
be  taken  to  have  them  enforced,  namely,  can  this  office  institute 
mandamus  proceedings  against  the  respc^ctive  boards  through  your 
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office  V^  1  would  suggest  that  you  get  into  comniiiiiication  with 
the  boards  of  supervisors  in  the  different  counties,  as  well  as  with 
the  town  clerks  of  the  various  towns,  who  are  not,  or  at  least  have 
not  already  complied  with  the  provisions  of  such  statute.  I  believe 
if  their  atteoation  is  called  to  their  omission,  the  matter  will  receive 
prompt  attention. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


OPINIONS    RENDERED    THE    SUPERINTENDENT    OF 
THE  STATE  RESERVATION  AT  NIAGARA. 


State  Reservation  at  Niagara, 
Order  regarding  vehicles  wearing  chains  over  tires  or  wheels. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  10,  1908. 

Edw.u;i)  II.  Pi-jiRY,  Esq,,  Superintendent  State  Reservation  at 
Niagara,  Niagara  Falls,  N.  Y.: 

Dear  Sir. —  Your  recent  letter  with  enclosures  was  duly  re- 
ceived, in  which  you  ask  an  opinion  as  to  the  validity  of  an  ordi- 
nance adopted  by  the  Commissioners  of  the  State  Reservation  at 
Niagara.     The  ordinance  in  question  is  as  follows: 

"  No  automobile  or  horseless  carriage,   or  other  vehicle 
wearing  chains  over  the  tires  of  their  wheels,  shall  enter  upon 
•         the  State  Reservation  at  Niagara  without  permission  of  the 
superintendent." 

Accompanying  your  letter  is  a  communication  from  Charles  T. 
Terry,  an  attorney-at-law,  of  New  York,  in  which  he  demands  that 
you  remove  from  the  entrance  to  the  Reservation  certain  signs  in- 
structing automobilists  to  remove  tire  chains  and  calls  attention  to 
a  decision  of  the  Supreme  Court  at  Special  Term  in  New  York 

16 
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county  in  an  action  entitled,  The  People  ex  rel.  Anderson  v.  The 
Keeper  of  the  Prison,  etc.,  a  copy  of  which  decision  was  also  en- 
closed. It  appears  from  this  decision  that  the  city  of  New  York 
enacted  a  similar  ordinance  in  relation  to  the  use  of  the  roads  in 
the  parks  of  that  city,  which  ordinance  by  this  decision  is  declared 
to  be  invalid  for  two  reasons,  first,  that  it  is  in  conflict  with  chap- 
tar  538  of  the  Laws  of  1904,  known  as  the  Motor  Vehicle  Law, 
and  second,  that  the  provision  that  no  chains  be  used  except  by 
permission  of  the  commissioner  having  jurisdiction  renders  the 
ordinance  unconstitutional  in  that  it  does  not  apply  equally  to  all 
persons. 

The  Motor  Vehicle  Law  above  referred  to  apparently  does  not 
apply  to  the  Niagara  Reservation.  Subdivision  3  of  section  4  of 
that  statute  provides  that  "  local  authorities  "  shall  have  no  power 
to  pass  or  enforce  ordinances  contrary  to  its  provisions.  By  sub- 
division 2  of  section  1  of  that  statute  local  authorities  are  defined 
as  including  "  all  officers  of  counties,  boroughs,  cities,  villages  or 
towns,  as  well  as  all  boards,  committees  and  other  public  officials 
of  such  counties,  boroughs,  cities,  villages  or  towns."  The  Com- 
missioners of  the  Niagara  Reservation  do  not  come  within  this 
dt^scription. 

I  am  of  the  opinion,  however,  that  that  part  of  your  ordinance 
which  seems  to  contemplate  that  chains  may  be  used  with  per- 
mission of  the  superintendent  is  objectionable  for  the  reason 
stated  in  the  opinion  above  referred  to.  The  duty  being  imposed 
upon  the  commissioners  to  maintain  and  preserve  the  reservation, 
if  in  their  judgment  the  use  of  chains  upon  motor  vehicles  ^vithin 
the  reservation  is  likely  to  produce  injury,  the  commissioners  at 
their  meeting  to  be  held  on  the  1 7th  inst.  may  properly  modify  the 
ordinance  so  as  to  absolutely  prohibit  such  use  or  to  regulate  the 
use  of  chains  in  such  manner  as  in  their  judgment  would  effectually 
preserve  and  maintain  the  property  in  their  charge. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-GeneraL 
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OPINIONS   RENDERED    THE   TRUSTEES   OF   PUBLIC 

BUILDINGS. 


Trustees  of  Pvblic  Buildings  —  Contracts. 

Educational  Building  site,  delaj  of  contractor,  M.  F.  Bollard  in 
clearing.     Whether  compensation  shall  be  made. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Ai-BANY;  March  3,  1908. 

Ilon.  Robert  H.  Fuller,  Secretary  to  the  Trustees  of  Public, 
Building,  The  Capitol,  Albany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  December  5,  1907,  is  received,  trans- 
mitting contract  between  the  Trustees  of  Public  Buildings  and  M. 
F.  Dollard,  and  asking  the  opinion  of  this  office  as  to  the  clause  in 
the  contract  providing  for  damages  in  the  case  of  delay  in  the  exe- 
cution thereof. 

The  contract  is  under  date  of  May  1,  1907,  and  provides  for  the 
removal  by  the  contractor  of  the  old  buildings  on  and  clearing  of 
the  site  of  the  proposed  Educational  Building  in  Albany,  'N,  Y., 
at  a  compensation  of  $500. 

The  contract  provides  that  the  work  shall  be  fully  completed  on 
or  before  August  1,  1907,  and  then  proceeds : 

"  It  is  understood  and  agreed  that  the  party  of  the  second 
part  shall  pay  to  the  party  of  the  first  part,  by  way  of  liquid- 
ated and  ascertained  damages,  and  not  as  a  penalty,  the  sum  of 
Ten  ($10.00)  Dollars  for  each  and  every  day  on  which  there 
is  delay  beyond  the  above  named  date  for  completion,  to  com- 
pensate the  party  of  the  first  part  for  the  loss  sustained  by 
reason  of  the  inability  to  enter  into  possession  and  on  account 
of  the  failure  to  complete  the  contract,  and  such  sum  or  sums 
shall  be  deducted  from  any  moneys  which  may  be  due  or  be- 
come due  thereon. '^ 

It  appears  that  the  time  was  extended  to  September  1st,  in 
which  the  work  should  be  completed,  but  that  it  was  not  in  fact 
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completed  until  fifty-five  days  after  that  date.  On  this  point  you 
say:  '^  The  delay  has  not  caused  the  State  actual  pecuniary  loss, 
nor,  in  view  of  the  time  necessary  for  the  completion  of  plans  and 
specifications  for  the  State  Educational  Building,  has  it  delayed  or 
interfered  with  any  use  to  which  the  State  could  put  the  site." 

The  question  asked  is  whether  the  claim  of  the  contractor  for  the 
$500  compensation  provided  by  the  contract  should  be  paid. 

The  contractor  contends  that  the  clause  above  quoted  provides 
for  a  penalty  and  is  not  enforcible  under  the  facts  as  they  exist 
in  this  case,  and  has  submitted  a  brief  to  this  office  in  support  of 
this  contention. 

The  contention  of  the  contractor  seems  to  be  sustained  by  the 
opinion  of  the  courts  in  the  case  of  McCann  v.  The  City  of  Albany, 
11  App.  Div.,  page  378,  and  158  K  Y.  634.  In  that  case  the 
Court  of  Appeals  said : 

"  *  *  *  the  evidence  repelled  the  presumption  of  dam- 
ages which  ordinarily  obtains,  and  indeed  conclusively  estab- 
lished that  the  city  sustained  no  damages  whatever,  other  than 
nominal  damages,  and  hence  the  sum  specified  in  the  con- 
tract, notwithstanding  it  is  called  liquidated  damages,  is 
clearly  a  forfeiture,  and  its  enforcement  would  have  the 
quality  of  extortion." 

Your  communication  contains  the  statement  that  the  State  has 
suffered  no  damage  of  any  kind  by  reason  of  delay  in  the  com- 
pletion of  this  contract  which  seems  to  bring  the  case  directly  in 
line  with  the  case  cited. 

I  am,  therefore,  of  the  opinion  that  Mr.  Bollard  is  entitled  to 
the  $500  provided  for  by  his  contract. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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OPINIONS   RENDERED    OTHER   THAN   STATE   OFFI- 
CERS, DEPARTMENTS,  COMMISSIONS,  ETC. 


Labor  Law  —  Section  3  —  Eight-Hour  Law. 

Contracts  with  municipal  corporations  for  printing  work.  Vio- 
lation of,  by  contractor,  by  employing  same  workmen  for 
additional  hours. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  7,  1908. 

Peter  Bohrer,  Jr.,  Esq.,  Secretary,  Central  Trades  and  Labor 
Council,  179  William  Street,  Rochester,  N.  Y.: 

Dear  Sir. —  Replying  to  your  request  of  the  29th  ult.  for  my 
opinion  as  to  the  construction  of  section  3  of  the  Labor  Law  in 
its  application  to  the  following  facts: 

A  contractor  with  a  municipal  corporation  for  the  doing  of 
printing  work  for  the  municipality  employs  his  men  upon  the 
work  of  the  contract  eight  hours,  after  which  he  employs  the 
same  men  upon  other  work  for  additional  hours  during  the  same 
twenty-four  hours. 

The  Labor  Law,  section  3,  provides  as  follows: 

«  *  *  *  Each  contract  to  which  the  State  or  a  munici- 
pal corporation  is  a  party  which  may  involve  the  employ- 
mtot  of  laborers,  workmen  or  mechanics,  shall  contain  a 
stipulation  that  no  laborer,  workmen  or  mechanic  in  the 
employ  of  the  contractor,  sub-contractor  or  other  person 
doing  or  contracting  to  do  the  whole  or  a  part  of  the  work 
contemplated  by  said  contract,  shall  be  permitted  or  required 
to  work  more  than  eight  hours  in  any  one  calendar  day, 
except  in  cases  of  extraordinary  emergency  caused  by  fire, 
flood  or  danger  to  life  and  property     *     *     *. 

"  Each  contract  for  such  public  work  hereafter  made  shall 
contain  a  provision  that  the  same  shall  be  void  and  of  no 
effect  unless  the  person  or  corporation  making  or  performing 
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the  same  shall  comply  with  the  provisions  of  this  section; 
and  no  such  person  or  corporation  shall  be  entitled  to  receive 
any  sum,  nor  shall  any  officer  or  employee  of  the  state  or  of 
the  municipal  corporation  pay  the  same,  or  authorize  its 
payment  from  the  funds  under  his  charge  or  control  to  any 
such  person  or  corporation  for  work  done  upon  any  contract 
which  in  its  form  or  manner  of  performance  violates  the 
provisions  of  this  section     *     *     *." 

If  an  employer  of  labor  in  the  case  supposed  had  entered  into 
a  contract  containing  the  provision  above  required  to  be  inserted 
therein,  and  the  labor  required  by  him  to  be  performed  by  his 
laborers,  in  addition  to  the  eight  hours  devoted  by  them  to  work 
upon  the  municipal  contract,  was  not'  required  under  stress  of 
extraordinary  emergency  caused  by  fire,  flood  or  danger  to  life 
or  property,  then,  in  my  opinion,  such  contractor  would  violate 
his  contract  with  the  municipality  and  forfeit  his  right  to  com- 
pensation for  any  work  already  performed,  and  incur  liability 
of  forfeiture  of  all  future  benefits  under  the  contract. 
'  Yours  truly, 

WILLIAM  S.  JACKSOX, 

Attorney-General. 


Code  of  Civil  Procedure  —  Section  1391. 

Whether  a  justice  of  the  peace  whose  term  of  office  has  expired 
can  issue  a  garnishee  execution. 

STATE  OF  NEW  YORK, 

Attoeney-Gbneral's  Office, 

Albany,  January  16,  1908. 

DwioHT  II.  CoLGROVK,  Esq.,  81  Arcade,  Utica,  N.  Y.: 

Dear  Sir. —  Receipt  of  your  communication  of  January  15, 
1908,  askiijg  for  an  opinion  as  to  whether  a  justice  of  the  peace 
whose  terra  of  office  has  expired,  can  issue  a  garnishee  execution 
under  section  1391  of  the  Code  of  Civil  Procedure,  is  acknowl- 
edged. 
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A  justice  of  the  peace  has  no  jurisdiction  except  that  which 
is  specially  conferred  by  law  (Code  Civ.  Proc,  §  2861).  This 
rule  has  been  held  to  apply  to  the  issuing  and  renewal  of  exe- 
cutions (Winnie  v.  Houghtaling,  84  Hun,  166).  No  power 
is  conferred  by  implication.  (Jones  v.  Reed,  1  John.  Cas.  20). 
The  particular  things  a  justice  may  do  after  his  term  of  office 
has  expired  are  definitely  stated.  He  may  make  a  return  on 
appeal  (Code,  §  3054) ;  he  may  issue  a  transcript  of  judgment 
rendered  by  him  (Id.,  §  23),  and  "After  the  return  wholly  or 
partly  unsatisfied  of  an  execution  issued  by  a  j  ustice  of  the  peace, 
he  may  from  time  to  time  within  five  years  after  the  judgment 
was  rendered  issue  a  new  execution  or  renew  the  former  execu- 
tion *  *  *.  A  justice  whose  term  of  office  has  expired  may 
thus  issue  or  renew  an  execution.'^ 

The  rule  of  construction  that  the  inclusion  of  one  excludes  all 
others  leaves  the  justice  whose  term  has  expired  without  power 
to  issue  an  execution  except  as  a  renewal  execution. 

But  clearly,  such  renewal  execution  is  not  the  execution  de- 
scribed in  section  1391  of  the  Code,  for  that  seems  to  require  no 
renewal.  It  becomes  a  continuing  lien  until  it  is  wholly  satis- 
fied, and  can  be  issued  only  after  proceedings  imder  the  ordinary 
execution  have  been  exhausted. 

Section  1391  provides  that  the  judgment  creditor  may  "Apply 
to  the  court  in  which  said  judgment  was  recovered  or  the  court 
having  jurisdiction  of  the  same  *  *  *  and  upon  satisfac- 
tory proof  of  such  facts  by  affidavits  or  otherwise,  the  court,  if  a 
court  not  of  record,  a  judge  or  justice  thereof,  must  issue,  or, 
if  a  court  of  record,  a  judge  or  justice  must  grant  an  order 
directing  that  an  execution  issue,  etc." 

This  is  the  determination  of  a  court  and  requires  judicial 
action.  The  courts  have  held  that  such  application  must  be  on 
notice  (Newman  v.  Mortimer,  98  App.  Div.  64;  King  v.^  Irving, 
103  App.  Div.  420).  Although  later  amendment  dispenses  with 
notice  to  the  debtor,  notice  to  the  employer  is. still  required  (King 
V.  Irving,  supra). 

In  my  opinion  a  justice  of  the  peace,  after  his  term  has  ex- 
pired, cannot  hear  and  determine  such  an  application  or  issue 
such  an  execution. 
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But  the  creditor  is  not  entirely  without  remedy.  It  seems  to 
me  he  can  have  a  transcript  issued  and  filed  in  the  county  clerFs 
office  (Code,  §  3023),  and  thereupon  execution  can  issue  out  of 
and  be  controlled  by  the  coimty  court  (/d.,  §  3017;  Roe  v. 
Pectam,  30  App.  Div.  173;  Johnson  v.  Manning,  75  App.  Div. 
285). 

That  court  then  becomes  the  "court  having  jurisdiction  of 
the  same ''  and  can  hear  the  application  and  grant  the  order  for 
the  execution  against  wages. 

'  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Generai, 


County  Law^ 

(Section  12.) 

Board  of  Supervisors,  Chautauqua  county.     Power  of  committee 
designated  by  to  construct  Courthouse. 

STATE  OF  NEW  YORK, 

Attoeney-Gbneral's  Office, 

Albany,  January  23,  1908. 

Hon.   Joseph   McGinnies,   Cleric  of  the  Board  of  SupervisorSj 
Chautauqua  County,  Ripley,  N,  Y.: 

Dear  Sir. —  Your  letter  of  »Tanuary  1,  1908,  asking  for  an 
opinion  as  to  whether  a  committee  of  the  board  of  supervisors  of 
your  county,  appointed  by  said  board  in  February,  1907,  to  have 
charge  of  the  construction  of  a  courthouse,  has  aiithority  to  act  after 
the  tonus  of  office  of  .«aid  supervisors  and  board  have  expired  and 
where  four  of  the  seven  members  of  such  committee  have  not  been 
re-elected,  was  duly  received. 

I  am  not  informed  what  power  or  authority  the  resolution  ap- 
pointing this  committee  purported  to  give,  excepting  that  it  was 
''  J.>esigiiated  and  apj)()intc^d  as  the  building  committee  on  behalf 
of  the  board  of  supervisors  of  Chautauqua  county  to  have  charge 
of  the  construction  of  the  said  courthouse  and  the  necessary  appur- 
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tenances  thereof.  *  *  *  That  the  committee  act  in  conjunction 
with  the  board  in  the  construction  of  said  courthouse  and  report 
their  proceedings  at  each  successive  session  of  the  board  of  super- 
visors until  the  completion  thereof." 

Section  12  of  the  County  Law  gives  authority  to  the  board  of 
supervisors  to  purchase  land  and  construct  a  courthouse,  but  no 
mention  is  made  of  a  committee  in  that  section.  In  Morehouse's 
Supervisors  Manual  (page  649,  section  607),  the  rule  is  stated  as 
follows : 

"  The  powers  conferred  upon  the  board  of  supervisors  when 
not  merely  ministerial  or  administrative  must  be  exercised  by 
the  board,  not  by  a  committee  or  any  other  persons." 

Section  808 : 

"  It  may  appoint  agents  or  give  directions  to  subordinate 
officers  of  a  ministerial  or  administrative  character." 

If  the  committee  is  only  empowered  to  buy  necessary  furniture, 
to  supervise  specified,  definite,  detailed  work,  or  procure  definite 
supplies  or  have  work  done  according  to  plans  adopted,  or  other 
like  services  or  supenasion  not  involving  judicial  action  or  legis- 
lative discretion,  or  involving  duties  ministerial  or  administrative, 
then  the  board  may  delegat<e  those  duties  to  a  committee  or  agent, 
even  though  some  of  the  committee  are  not  members  of  the  board 
(Edwards  v.  City  of  Watertown,  24  Ilun,  426;  Birdsall  v.  Clark, 
73  K".  Y.  73;  People  ex  rel.  Vaugn  v.  Supervisors,  52  Hun,  446). 
The  line  of  demarkation  between  what  may  and  may  not  be  dele- 
gated to  a  committee  is  sometimes  difficult  to  determine.  The  fol- 
lowing cases  indicate  some  duties,  which  the  courts  have  held  may 
be  so  delegated :  A  committee  may  be  authorized  to  buy  ofiice  fur- 
niture (24  Hun,  428),  build  a  board  fence  (52  Hun,  416),  and 
investigate  sheriff's  accounts  (45  App.  Div.  42),  but  a  board  can- 
not delegate  to  a  committee  authority  to  locate  and  purchase  a  site 
for  a  childrens'  home  (25  Hun,  131),  authorize  a  clerk  in  advance 
to  bring  such  suits  as  he  deems  appropriate  (15  Hun,  209),  or  have 
such  notices  served  and  let  such  contracts  as  to  repairing  streets 
as  a  superintendent  deems  proper  (73  N.  Y.  73). 
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In  my  opinion,  if  this  committee  has  "  Charge  of  the  construc- 
tion of  said  courthouse  "  in  the  sense  of  deciding  its  size,  location, 
material,  or  in  the  performance  of  any  other  duty  requiring  the 
exercise  of  the  judgment  or  discrietion  which  should  be  exercised 
by  the  board,  the  committee  is  without  power  whether  its  members 
have  been  re-elected  supervisors  or  not 

In  my  opinion  the  members  of  this  committee  cannot  be  deemed 
employees  of  the  board.  The  board  of  supervisors  could  not  make 
a  contract  of  employment  with  any  of  its  own  members.  Kegarded 
as  a  committee  clothed  with  administrative  authority  their  appoint- 
ment is  not  binding  upon  the  successors  of  the  board  which  ap- 
pointed them. 

As  committee  or  officers  of  that  board  they  became  functus 
officio  on  the  expiration  of  such  term  of  office.  I  am  constrained 
to  this  opinion  by  the  decisions  in  the  following  cases,  which  hold 
that  a  contract  or  appointment  by  a  board  relating  to  an  adminis- 
trative duty  cannot  be  made  to  extend  beyond  its  term  or  be  bind- 
ing upon  its  successor.  Vacheron  v.  City  of  New  York,  34  Misc. 
420,  425;  Vincent  v.  Nassau,  45  Misc.  Rep.  247;  Abraham  v. 
Horton,  18  App.  Div.  208. 

In  the  Matter  of  Superintendent  of  the  Poor,  6  App.  Div.  144, 
it  was  held  that  the  acts  of  a  committee  after  the  expiration  of  the 
term  of  the  board  of  supervisors  which  appointed  it  were  void, 
although  two  of  the  three  members  of  the  committee  had  been 
re-elected. 

My  advice  in  the  matter  is  that  the  board  of  supervisors  should 
convene,  decide  all  questions  involving  discretion,  determine 
definitely  what  is  to  be  done  and  appoint  competent  persons  to 
supervise  the  work,  and  thus  avoid  the  liability  of  dispute  and 
litigation  over  the  acts  of  a  committee  whose  authority  may  be 
uncertain. 

'  Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-General. 
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Civil  Service  Law  —  Section  13  —  State  Institutions, 

Employment    of   trade    instructors    at    Elmira    Reformatory    as 
guards  for  extra  duty. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  24,  1908. 

Robert  Pearch,  Esq.,  850  Hoffman  Street,  Elmira,  N,  Y.: 

Dear  Sir. —  I  acknowledge  the  receipt  of  the  communication 
signed  by  yourself  and  ten  others,  representing  instructors  in 
different  trades,  and  employ€d  in  the  New  York  State  Reforma- 
tory at  Elmira,  K.  Y.,  wherein  it  is  claimed  that  such  signers 
are  compelled  to  work  every  alternate  Sunday  from  6:30  a.  m. 
to  5  p.  m.  in  the  capacity  of  guards,  and  without  receiving 
extra  compensation  therefor,  when  such  signers  were  only  exam- 
ined as  instructors  in  their  various  trades  and  their  appointments 
received  as  such. 

The  trades  represented  by  your  appointments  are  stated 
to  be  machinery,  bookbinding,  printing,  tailoring,  moulding, 
plumbing  and  steam  fitting,  cabinet  making,  upholstering  and 
painting. 

The  positions  of  instructors  as  well  as  that  of  guards,  come 
within  the  provisions  of  the  Givil  Service  Law,  which  require  an 
open  competitive  examination,  and  for  the  purpose  of  passing  upon 
your  inquiry  and  giving  you  my  opinion  thereon,  I  am  assuming 
that  such  open  competitive  examinations  took  place,  and  as  a  result 
of  same,  your  appointments  were  made. 

Section  13  of  the  Civil  Service  Law  provides  that  no  person 
shall  be  appointed  or  employed  under  any  title  not  appropriate  to 
the  duties  to  be  performed,  and  no  person  shall  be  transferred  to, 
or  assigned  to  perform  the  duties  of,  any  position  subject  to  com- 
petitive examination  unless  he  shall  have  previously  passed  an  open 
competitive  examination  equivalent  to  that  required  for  such  posi- 
tion, or  unless  he  shall  have  served  with  fidelity  for  at  least  three 
years  in  a  similar  capacity   *    *    *. 

Section  15  of  the  Civil  Service  Law  also  provides  that  no  promo- 
tion, transfer  or  reinstatement  shall  be  made  from  a  position  in 
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one  class  to  a  position  in  another  class  unless  the  same  be  specially 
authorized  by  the  State  or  municipal  commission,  nor  shall  a  per- 
son be  promoted  or  transferred  to  a  position  for  original  entrance 
to  which  there  is  required  by  this  act  or  the  rules  an  examination 
involving  essential  tests  or  qualifications  different  from  or  higher 
than  those  required  for  original  entrance  to  the  position  held  by 
such  person,  unless  he  shall  have  passed  the  examination  or  at- 
tained  a  place  upon  the  eligible  list  for  such  higher  position. 

It  is  quite  apparent  that  the  duties  of  instructors  cannot  be  re- 
garded as  appropriate  to  the  duties  to  be  performed  by  the  guards, 
neither  can  the  duties  of  guards  be  regarded  as  appropriate  to  the 
duties  to  be  performed  by  instructors. 

I  am  of  the  opinion,  therefore,  that  instructors  cannot  be  called 
unon  or  assigned  to  perform  the  duties  of  guards  (unless  it  be  an 
emergency  call,  which  it  is  claimed  in  the  inquiry  herein  is  not 
the  fact),  unless  such  instructors  shall  have  previously  passed  an 
open  competitive  examination  equivalent  to  that  required  for  such 
position. 

Chapter  378  of  the  Laws  of  1900,  as  amended  by  chapter  193 
of  the  Laws  of  1901,  in  express  terms  confers  upon  the  superinten- 
dent of  the  Elmira  Reformatory,  by  and  with  the  advice  and  con- 
sent of  the  boards  of  managers,  the  power  to  appoint  all  oflB-cers, 
guards  and  employees,  as  well  as  conferring  upon  such  board  or 
superintendent  the  power  of  removal. 

I  believe  if  the  attention  of  the  proper  officer  of  your  institu- 
tion were  called  to  the  apparent  infraction  of  the  Civil  Service 
Law  in  assigning  you  to  perform  the  duties  of  a  guard,  when  your 
examination  was  for  and  your  appointment  made  for  that  of  in- 
structor, that  your  grievance  would  receive  its  proper  and  deserved 
consideration. 

From  your  inquiry  you  apparently  entertain  some  fear  of  being 
dismissed  in  case  you  refuse  to  do  guard  or  keeper  duty.  It 
is  supposed  that  the  citizens  comprising  the  board  of  managers  of 
such  institutions,  as  well  as  its  superintendent,  will  exercise  the 
power  of  dismissal  from  service  only  in  the  interests  of  the  public 
and  of  such  institution,  and  that  it  will  not  be  exercised  arbitrarily 
or  capriciously,  but  always  in  the  spirit  of  fairness  and  justice  to 
its  employees. 
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I,  therefore,  suggest  that  you  call  to  the  attention  of  the  proper 
official  the  matter  of  your  grievance  and  show  him,  if  you  wish, 
this  opinion,  which  may  be  the  means  of  adjusting  the  matter  in 
question  amicably  and  satisfactorily  to  all  parties  concerned. 
'  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-OeneraL 


Insurance  Law  —  TAcenscs  —  Foreign   Companies. 

(Sections  22,  25,  27,  28.) 

Reinsurance  by  domestic  companies  in  foreign  companies.  Main- 
tenance of  agents  in  Xew  York  State,  whether  a  violation  of 
law. 

STATE  OF  NEW  YORK, 

Attorxey-General's  Office, 

Albany,  February  8,  1908. 

Messers.  Winoate  &  CuLLEN,  29  Na-ssau  Street,  New  York 
City:  •  . 

Gentlemen. —  Your  commimication  of  December  28,  1907,  re- 
ceived, asking  for  an  opinion  as  to  whether  an  European  reinsur- 
ance company,  not  authorized  to  do  business  in  this  State,  and 
having  no  license  from  the  Superintendent  of  Insurance,  can  have 
an  agent  and  office  in  the  State  of  New  York  for  the  purpose  of 
recei^ang  from  domestic  fire  insurance  companies  applications  for 
reinsurance  on  risks  situated  in  New  York  and  other  States.  In 
other  words,  if  a  domestic  insurance  company  complied  with  the 
insurance  law  in  regard  to  reserve,  agents,  etc.,  and  then  reinsured 
with  a  foreign  company  a  portion  of  the  risk,  paying  for  such 
reinsurance  out  of  the  premiums  received,  can  such  reinsurance 
company  maintain  an  agent  in  the  State  of  New  York,  or  would 
that  be  a  violation  of  the  law. 

Section  22  of  the  Insurance  Law  contains  provisions  for  re- 
insurance and  requires  schedules  of  reinsurance  to  be  filed  with 
the  Superintendent  showing  clearly  that  the  subject  is  embraced 
within  the  Insurance  Law. 
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Section  25  gives  the  Superintendent  authority  over  foreign  in- 
surance companies  and  subjects  them  and  their  agents  to  the  same 
penalties,  liabilities  and  regulations  as  domestic  insurance  com- 
panies, and  forbids  them  to  transact  any  business  in  this  State 
not  specified  in  the  certificate  of  authority  granted  by  the 
Superintendent. 

Sections  27  and  28  require  such  companies  to  have  a  certain 
amount  of  capital  deposited.  The  statute  says  that  such  corpora- 
tion shall  not  transact  any  business  unless  it  complies  with  these 
conditions  and  designates  an  attorney,  as  provided  in  section  30. 

Section  31  forbids  any  agent  to  transact  any  business  until  his 
company  has  a  certificate  of  authority  to  do  business  and  until 
the  agent  files  a  certified  copy  of  such  certificate  in  the  County 
Clerk's  office. 

Sections  49  and  91  define  an  agent  as  one  who  in  any  manner 
aids  in  the  transaction  of  insurance  business. 

Section  54  forbids  doing  any  business  for  an  unauthorized 
company. 

In  my  opinion,  the  sections  of  the  statute  cited  prohibit  the 
transaction  you  describe. 

!  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Tax  Law  —  Section  4. 
Exemption  of  ministers  and  priests  from  taxation. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  15,  1908. 

Eev.  Eaymond  C.  Smith,  Phoenicia,  N.  Y.: 

Dear  Sir. —  I  have  your  communication  of  recent  date  in  which' 
you  ask  if  the  property  of  a  minister  of  the  gospel,  valued  under 
$1,500  is  ej^empt  from  State,  county,  school,  highway  and  poll 
tax. 
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Subdivision  11  of  section  4  of  the  Tax  Law  reads  as  follows: 

"  The  real  property  of  a  minister  of  the  gospel  or  priest 
who  is  regularly  engaged  in  performing  his  duties  as  such 
or  permanently  disabled  by  impaired  health  in  the  perform- 
ance of  such  duties  or  over  75  years  of  age  and  the  personal 
property  of  such  minister  or  priest,  but  the  total  amoxmt  of 
such  exemption  on  account  of  both  real  and  personal  prop- 
erty shall  not  exceed  $1500." 

The  above  quoted  subdivision  of  section  4  of  the  Tax  Law 
specifically  exempts  real  and  personal  property  of  a  minister  of 
the  gospel  or  a  priest  who  is  regularly  engaged  in  performing  his 
duties  as  such  or  is  permanently  disabled  in  health  from  the  per- 
formance of  such  duties  or  one  who  is  over  75  years  of  age,  to 
the  extent  of  $1,500  in  value.  This  appears  to  be  specific  and 
very  general. 

Subdivision  5,  section  4  of  the  Tax  Law,  pertaining  to  exemp- 
tion of  property  purchased  with  pension  money,  when  owned  and 
occupied  by  a  pensioner,  reads  in  part : 

"  Such  property  shall  be  exempt  from  state,  county  and 
general  municipal  taxes,  but  shall  be  taxable  for  local  school 
purposes  and  for  the  construction  and  maintenance  of  streets 
and  highways." 

The  Legislature  in  passing  the  statutes  exempting  certain  prop- 
erty from  taxation  limited  the  exemptions  in  certain  cases  (such 
as  the  exemption  of  property  bought  with  pension  money)  to  cer- 
tain taxes,  but  in  the  case  of  ministers  of  the  gospel  and  priests 
there  is  no  limitation  imposed. 

I  am,  therefore,  of  the  opinion  that  the  Legislature  intended  to 
exempt  the  property  of  a  minister  of  the  gospel  or  priest  as  pro- 
vided in  subdivision  11  of  section  4  of  the  Tax  Law  from  tax  of 
every  nature. 

!  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Genordl, 
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Tax  Imw  —  Chapter  908,  Laws  1896. 

(Amended  by  chapter  347,  Laws  1897.) 

Property  purchased  with  pension  money,  exemption  of  from  taxa- 
tion.    (Matter  of  Mrs.  Fannie  P.  Rowe)  Ithaca,  N.  Y. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  20,  1908. 

Mrs.  Fannie  P.  Rowe,  E,  Clinton,  Ithaca,  N.  F.: 

Dear  Madam. —  Your  communication  of  the  10th  inst.,  ad- 
dressed to  the  Adjutant  General  was  by  him  referred  to  me  with 
a  request  that  I  furnish  you  such  information  relating  thereto  as 
may  be  necessary. 

It  appears  that  you  arc  the  owner  of  property  which  you  claim 
was  purchased  entirely  with  pension  money  and  upon  which  prop- 
erty the  assessors  are  now  imposing  a  county,  State  and  city  tax. 
The  provisions  of  the  statute  (Laws  1896,  chapter  908,  as  amended 
by  Laws  1897,  chapter  347),  reads  as  follows: 

^'All  property  cxenijit  by  law  from  execution,  other  than 
an  exempt  homestead.  But  real  proj>erty  purchased  with  the 
proceeds  of  a  ])ension  granted  by  the  United  States  for  mili- 
tary or  naval  services,  and  owmnl  and  occupied  by  the  pen- 
sioner, or  by  his  wife  or  widow,  is  subject  to  taxation  as 
herein  })ruvided.  Such  property  shall  be  assessed  in  the  same 
manner  as  other  real  ])r(>perty  in  the  tax  districts.  At  the 
meeting  of  the  asses-ors  to  hear  the  comj.laints  concerning 
assessments,  a  verified  a})plication  for  the  exemption  of  such 
real  property  from  taxation  may  be  presented  to  them  by  or 
on  behalf  of  the  owner  thereof,  which  application  must  show 
the  facts  on  which  the  exemption  is  claimed,  including  the 
amount  of  pension  money  used  in  or  toward  the  purchase  of 
such  property.  If  the  assessors  are  satisfied  that  the  ap- 
plicant is  entitled  to  the  exemption,  and  that  the  amount  of 
pension  money  used  in  the  purchase  of  such  property  equals 
or  exceeds  the  assessed  valuation  thereof,  they  shall  enter 
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the  word  "  exempt "  upon  the  assessment-roll  opposite  the 
description  of  such  property.  If  the  amount  of  such  pension 
money  used  in  the  purchase  of  the  property  is  less  than  the 
assessed  valuation,  they  shall  enter  upon  the  assessment-roll 

the  words  "  exempt  to  the  extent  of   dollars  " 

(naming  the  amount)  and  thereupon  such  real  property,  to 
the  extent  of  the  exemption  entered  by  the  assessors,  shall 
be  exempt  from  state,  county  and  general  municipal  taxation, 
but  shall  be  taxable  for  local  school  purposes,  and  for  the 
construction  and  maintenance  of  streets  and  highways.  If 
no  application  for  exemption  be  granted,  the  property  shall 
be  subject  to  taxation  for  all  purposes.  The  entries  above 
required  shall  be  made  and  continued  in  each  assessment  of 
the  property  so  long  as  it  is  exempt  from  taxation  for  any 
purpose.  The  provisions  herein,  relating  to  the  assessment 
and  exemption  of  property  purchased  with  a  pension  apply 
and  shall  be  enforced  in  each  municipal  corporation  au- 
thorized to  levy  taxes." 

According  to  the  provisions  of  the  foregoing  section  it  is  made 
the  duty  of  assessors  to  place  property  purchased  with  pension 
money  upon  the  roll  in  the  usual  manner  of  assessment,  and  the 
claimant  for  an  exemption  must  prefer  it  in  writing,  stating  the 
amount  on  which  the  exemption  is  claimed.  People  ex  rel.  Mc- 
Grane  v.  Reilley,  21  Misc.  363;  Matter  of  Baumgarten,  39  App. 
Div.  174;  Toal  v.  City  of  New  York,  34  Misc.  18. 

In  a  case  where  property  is  partly  purchased  with  pension 
money  it  is  also  necessary  for  a  pensioner  who  claims  a  reduction 
in  the  assessment  of  realty,  because  partly  paid  for  with  pension 
money,  to  make  his  claim  before  the  assessors  on  grievance  day, 
unless  some  valid  excuse  is  shown  for  not  making  such  complaint 
(People  ex  rel.  B.  R.  &  P.  Ry.  Co.,  68  Hun,  243),  and  if  that 
is  not  done  and  the  assessment  is  not  reviewed  by  certiorari  an 
action  cannot  be  maintained  by  the  pensioner  to  set  aside  the 
assessment  and  to  rei^over  the  taxes  paid  (Broderick  v.  City  of 
Yonkers,  22  App.  Div.  448). 

It  appears  from  your  communication  that  your  lot  is  72  by  32 
ft.  and  when  purchased  there  was  an  old  building  on  the  front 
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of  the  lot  which  you  subsequently  removed  to  the  rear  thereof, 
and  built  on  the  front  portion  a  small  building;  that  the  front 
building  is  occupied  by  yourself  and  children  and  that  you  also 
use  the  building  on  the  rear  of  the  lot  for  storage  purposes,  ex- 
cepting a  small  room  which  it  appears  is  rented  to  some  woman 
for  a  small  remuneration. 

Whether  you  complied  with  the  provisions  of  the  statute  by 
appearing  before  the  assessors  and  making  your  claim  for  such 
exemption  on  the  ground  that  your  property  was  paid  for  with 
pension  money  your  letter  does  not  state.  I  assume,  however,  that 
you  have  complied  with  the  provisions  of  the  statute,  as  it  appears 
that  for  fifteen  years  and  up  to  several  years  ago  the  property 
in  question  has  been  marked  "exempt"  on  the  assessors'  books, 
you  paying  the  school  taxes  and  other  taxes  specified  by  law. 
Some  few  years  ago,  so  it  appears,  an  attempt  was  made  to  tax 
the  property,  but  you  took  some  steps  in  the  matter,  or  had  some 
one  call  the  attention  of  the  assessors  thereto,  and  such  property 
was  again  marked  "exempt"  on  the  books.  But  the  assessor 
who  you  claim  is  a  new  one,  has  seen  fit  to  divide  your  lot  into 
two  parts,  exempting  the  house  on  the  front,  part,  but  assessing 
the  house  on  the  rear. 

Upon  the  facts  as  stated  in  your  letter,  even  though  you  did 
rent  a  room  in  the  rear  building,  such  assessors  did  not,  in  my 
judgment,  have  the  right  to  divide  the  lot  into  two  parts  and  to 
assess  such  rear  building  for  the  State,  county  and  city  taxes 
which  they  imposed  on  same,  as  the  same  is  exempted  from  taxa- 
tion by  the  provisions  of  the  Tax  Law,  supra. 

You  are  at  liberty  to  show  this  oj)inion  to  the  assessors  of  your 
place,  so  that  they  can  see  that,  in  my  opinion,  your  property  is 
not  liable  to  taxation  for  the  State,  county  and  city  taxes  now 
imposed  upon  same. 

!  Yours  truly, 

WILLIAM  S.  JACKSON, 

A  ttorney-Oeneral, 
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Tax  Law  —  Section  80. 

Supervisors  of  towns  may  receive  and  pay  over  all  moneys  for 
town  purposes  except  moneys  for  highways  and  bridges  and 
for  support  of  poor. 

STATE  OF  NEW  YORK, 

Attoenby-Gbneeal's  Office, 

Albany,  March  20,  1908. 

James  Tomson,  Esq.,  Supervisor,  Brainard  Station,  Rensselaer 
County,  iV.  Y.  : 

Dear  Sir. —  Referring  to  your  letter  of  the  4th  inst.,  in  which 
you  ask  for  my  opinion  as  to  the  validity  of  a  resolution  passed 
by  the  town  board  of  the  town  of  Nassau  on  February  25th  of  this 
year,  reading  as  follows :  "  Resolved,  that  the  supervisor  pay  all 
town  audits  by  his  check  direct  to  the  party  entitled  to  the  same 
and  that  the  checks  therefor  be  accepted  as  a  receipt  for  the  same." 
I  call  your  attention  to  the  following  provisions  of  law  applicable 
to  the  question  under  consideration : 

Section  80  of  the  Tax  Law,  pr^cribing  the  general  duties  of  a 
supervisor,  provides  as  follows : 

"  The  Supervisor  of  each  town  shall, 

''  1.  Receive  and  pay  over  all  moneys  raised  therein  for  de- 
fraying town  charges,  except  those  raised  for  the  support 
of  highways  and  bridges  and  of  the  poor." 

Section  56  of  the  Tax  Law  reads  as  follows: 

"  Tax  roll  and  collector's  warrant. —  On  or  before  Decem- 
ber fifteenth  in  each  year  the  board  of  supervisors  shall  annex 
to  the  tax  roll  a  warrant  under  the  seal  of  the  county,  signed 
by  the  chairman  and  clerk  of  the  board,  commanding  the  col- 
lector of  each  tax  district,  to  whom  the  same  is  directed  to 
collect  from  the  several  persons  named  in  said  roll  the  several 
sums  mentioned  in  the  last  column  thereof,  opposite  their 
respective  names,  except  taxes  upon  the  shares  of  stock  of 
banks  and  banking  associations,  on  or  before  the  first  day  of 
the  following  February,  and  further  commanding  him  to  pay 
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ovor  on  or  before  that  date  all  moneys  so  collected  appearing 
on  said  roll,  to  the  treasurer  of  the  county,  if  he  be  a  collector 
of  a  citv  or  a  division  thereof,  or  if  he  be  a  collector  of  a 
town: 

"  1.  To  the  commissioners  of  highways  of  the  town,  such 
sum  as  shall  have  been  raised  for  the  support  of  highways  and 
bridges  therein. 

"  2.  To  the  overseers  of  the  poor  of  the  town,  such  sum  as 
shall  have  been  levied,  to  be  expended  by  such  overseers  for 
the  support  of  the  poor  therein. 

'*  3.  To  the  supervisors  of  the  town,  all  the  moneys  levied 
therein,  to  defray  any  other  town  expenses  or  charges. 

"  4.  To  the  treasurer  of  the  county,  the  residue  of  the 
money  so  to  be  collected." 

Subdivision  7  of  section  5  of  the  Highway  Law,  describing  the 
general  powers  and  duties  of  a  highway  commissioner  provides  as 
follows : 

^'  7.  Moneys  how  expended. —  Expend  all  moneys  raised 
and  collected  from  the  town  at  large  for  highway  purposes 
upon  the  highways  and  bridges  set  in  or  upon  the  borders  of 
the  town  or  highway  districts  assigned  to  the  town  in  which 
such  moneys  were  raised  and  collected,  in  such  proportions 
as  they  may  deem  just  and  proper." 

In  the  case  of  Bridges  v.  Board  of  Supervisors,  92  N.  Y.  570,  it 
was  held  that  the  supervisor  of  the  town  is,  in  a  general  sense,  its 
treasurer.  He  is  entitled  to  "  receive  all  moneys  raised  for  town 
pur])oses,  except  those  which  are  expressly  directed  to  be  paid  to 
the  town  officers  having  charge  of  highways  and  bridges  and  the 
support  of  the  poor." 

If  the  resolution  is  intended  to  provide  a  method  for  receiving 
and  disbursing  moneys  raised  for  highway  and  poor  purposes,  I 
am  of  the  opinion  that,  in  the  absence  of  a  provision  of  law 
specially  applicable  to  the  town  of  Xassau,  it  is  unauthorized, 
being  in  conflict  with  the  statutes  quoted  above. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-GenerdL 
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Village  Law  —  Section  313. 

Contracts  with  villages,  village  officers  or  trustees  who  have  in- 
terest in  such  contracts  are  unqualified  to  act  as  such.  Au- 
thority of  president  of  village  under  section  80,^87. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  4,  1908. 

James  F.  FitzGerald,  Esq.,  President,  Village  of  Fort  Edward, 
N.  Y.: 

Dear  Sir. —  I  am  in  receipt  of  your  favor  of  the  30th  ult.,  ask- 
ing several  questions  regarding  the  administration  of  village 
aifairs.     I  shall  answer  them  in  the  order  asked. 

First.  Section  313  of  the  General  Village  Law  makes  it  unlaw- 
ful for  any  village  officer  to  become  directly  or  indirectly  inter- 
ested in  any  contract  made  with  the  village.  Section  473  of  the 
Penal  Code  makes  it  a  misdemeanor  for  a  public  officer  to  make 
any  contract  in  his  official  capacity  or  to  take  part  in  making  any 
such  contract  who  voluntarily  becomes  interested  individually  in 
such  contract,  directly  or  indirectly.  It  would  seem  that  fur- 
nishing goods  or  supplies  to  a  village  by  a  village  trustee  comes 
within  the  sections  quoted,  and  that,  therefore,  a  village  trustee 
would  be  guilty  of  a  misdemeanor  in  entering  into  such  contract. 

Second.  Such  a  trustee  would  not  be  disqualified  to  act  on  ac- 
count of  such  a  contract. 

Third.  Section  25a  of  the  Public  Officers  Law  provides  for  the 
removal  of  all  town  or  village  officers  except  justices  of  the  peace, 
for  any  misconduct,  malfeasance  or  malversation  by  the  Supreme 
Court. 

Fourth.  It  would  follow  from  the  answers  given  to  the  fore- 
going questions  that  the  president  should  refuse  to  sign  any 
voucher  in  payment  under  an  unlawful  contract. 

Fifth.  There  is  no  provision  in  the  General  Village  Law  which 
constitutes  the  president  of  a  village  a  chairman  of  all  eonimittees. 
Such  authority  is  usually  given  either  by  direct  vote  of  the  board 
of  trustees  or  by  acquiesence. 
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Sixth.  The  same  power  which  gives  the  president  of  a  village 
authority  to  appoint  a  committee  may  be  exercised  to  revoke  the 
same. 

Seventh.  The  powers  of  the  president  of  a  village  are  defined  in 
the  General  Village  Law,  special  reference  being  made  to  sections 
80  and  87. 

'  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-GeneraL 


Pvhlic  Health  Law  —  Section  20. 
Local  board  of  health  in  villages  and  towns,  increase  members  of. 

STATE  OF  XEW  YORK, 

Attorney-General's  Office, 

Albany,  April  10,  1908. 

George  P.  Gastoit,  Esq.,  Presidetit,  Village  Board  of  Trustees, 
Silver  CreeJc,  N,  Y.: 

Dear  Sir. —  Yours  of  the  7th  inst.,  asking  my  opinion  as  to  the 
construction  of  section  20  of  the  Public  ITf  alth  Law,  is  received. 
Section  20  of  said  act  reads  as  follows: 

"  There  shall  continue  to  be  local  boards  of  health  and 
health  offioers  in  the  several  cities,  villages  and  towns  of  the 
State  *  *  *.  Ill  villages  the  board  shall  consist  of  not 
less  than  three  nor  more  than  seven  persons,  not  trustees  of 
the  village,  who  shall  be  appointed  by  the  board  of  trustees 
at  the  first  meeting  of  the  board  of  trustees  of  such  village, 
after  the  next  annual  election  of  the  villag-e ;  the  members  of 
said  board  of  health  shall  at  their  first  meeting  divide  them- 
selves by  lot  into  three  classes,  whose  terms  of  office  shall  ex- 
pire respectively  in  one,  two  and  three  years  from  the  annual 
election  held  prior  to  their  appointment;  ard  in  case  of  an 
increase  in  the  membership  of  such  board,  as  hereinafter  pro- 
vided, there  shall  be  a  like  apportionment  by  lot  of  the  added 
members,  in  respect  to  their  terms  of  office,  at  the  first  meet- 
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ing  of  said  board  after  such  increase  occurs,  whereby  the 
whole  number  of  terms  expiring  annually  shall  be  as  nearly 
equal  as  possible.  From  and  after  the  appointment  of  said 
board  as  above  provided,  the  appointment  of  the  successors 
of  said  members  shall  be  made  immediately  after  the  annual 
elections  of  said  village  and  shall  continue  in  office  until 
their  successors  are  appointed  unless  removed  therefrom; 
provided,  however,  that  upon  failure  to  appoint  such  board 
of  health  at  such  first  meeting  such  appointment  may  be  made 
at  any  subsequent  meeting,  in  the  event  of  no  appointment 
having  been  made  by  the  proper  authorities  as  hereinafter 
provided.  The  board  of  trustees  of  such  village  may,  in  its 
discretion,  at  the  first  meeting  of  such  board  held  after  any 
annual  election  of  the  village,  increase  the  number  of  mem- 
bers of  the  board  of  health  of  such  village,  and  appoint  such 
additional  members  and  thereafter  appoint  their  successors, 
providing  the  number  of  members  of  such  village  board  of 
health,  as  increased,  shall  not  exceed  seven." 

It  will  be  seen  that  said  act  expressly  provides  that  the  board  of 
trustees  of  such  village  ^^  may  in  its  discretion,  at  the  first  meeting 
of  such  board  held  after  any  annual  election  of  the  village,  in- 
crease the  number  of  members  of  the  board  of  health  of  such  vil- 
lage and  appoint  such  additional  and  thereafter  appoint  their 
successors,  providing  the  number  of  members  of  such  board  of 
health,  as  increased,  shall  not  exceed  seven." 

It  appears  from  your  communication  that  the  first  meeting  of 
your  village  board  of  trustees  after  your  last  annual  election  was 
held  on  the  23d  day  of  March  last.  At  this  meeting  the  number 
of  members  of  your  local  board  of  health,  which  at  that  time  con- 
sisted of  three  members,  was  not  increased,  but  at  the  next  meeting 
(evidently  the  second  one)  the  number  of  members  was  increased 
to  five.  Your  inquiry  is,  "  Did  your  village  board  have  the  right 
and  power  at  such  second  meeting  to  increase  the  number  ?" 

In  my  opinion  it  did  not.  Such  board  was  by  the  provision  of 
the  act  in  question  vested  with  the  optional  right  to  increase  the 
number,  but  such  option  had  to  be  exercised  by  it  at  its  first  meet- 
ing held  after  such  annual  election.     Not  exercising  it  at  such 
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meeting  it  must  be  considered  as  waived  and  lost.  Therefore,  the 
proceedings  of  the  board  of  trustees  at  its  second  meeting,  whereat 
the  number  of  members  of  the  board  of  health  was  increased  from 
three  to  five,  was  in  my  opinion  illegal  and  without  force  or  effect. 
Your  board  has  evidently  become  confused  with  another  pro- 
vision of  said  act  which  provides  that  '  upon  failure  to  appoint 
such  board  of  health  at  such  first  meeting  such  appointment  may 
be  made  at  any  subsequent  meeting  in  the  event  of  no  appoint- 
ment having  been  made  by  the  proper  authorities,  as  hereinafter 
provided."  That  provision  only  applies  to  the  original  appoint- 
ment by  the  board  of  trustees  of  a  board  of  health  and  the  number 
of  members  constituting  the  same,  and  which  appointment,  if  not 
made  at  the  first  meeting  of  such  board  of  trustees,  could  under 
the  statute  be  made  at  any  subsequent  meeting  of  such  board- 
And  if  at  any  time  in  the  future  the  number  of  members  of  such 
board  of  health  is  to  be  increased  then,  under  the  statute,  such  in- 
crease must  be  made  by  the  board  of  trustees  at  the  first  meeting 
after  the  annual  election. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-GeneraL 


Public  Health  Law  —  Section  20. 

Validity  of  action  of  Board  of  Health  in  village  of  Saratoga 

Springs  in  the  appointment  of  Dr.  Moriarta  as  health  officer. 

STATE  OF  NEW  YORK, 

Attorney-Gexeral's  Office, 

Albany,  April  15,  1908. 
Hon.  Frank  Gick,  Village  Attorney,  Saratoga  Springs,  N.  Y.: 
Dear  Sir. —  Yours  of  the  9th  inst.,  asking  my  opinion  as  to 
the  validity  of  the  action  of  the  board  of  health  of  the  village 
of  Saratoga  Springs  in  nominating  Dr.  Douglass  C.  Moriarta  for 
ap{X)intmeiit  as  health  officer  for  the  village  of  Saratoga  Springs 
on  the  first  day  of  April,  1908,  is  received. 
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You  submit  to  me  the  following,  which  you  claim  are  the  facts 
relating  thereto: 

On  the  13th  of  April,  1904,  the  board  of  health  of  the  village 
of  Saratoga  Springs  nominated  Dr.  Moriarta  for  appointment  as 
health  officer  for  such  village  and  submitted  such  nomination  to 
the  State  Commissioner  of  Health.  On  the  19th  day  of  April, 
1904,  the  State  Commissioner  of  Health,  pursuant  to  such  nomi- 
nation, appointed  Dr.  Moriarta  such  health  officer  for  the  term 
of  four  years  from  the  last  named  date.  On  the  first  day  of 
April,  1908,  the  board  of  health,  which  at  that  time  consisted  of 
three  members,  held  a  special  meeting  and  appointed  all  the 
officers  of  the  board  of  health  for  the  ensuing  year,  and  also 
nominated  Dr.  Moriarta  for  appointment  as  health  officer  for  an 
additional  term,  and  submitted  same  to  the  State  Commissioner 
of  Health.  On  the  first  day  of  April,  1908,  the  same  date  that 
such  special  meeting  of  such  board  was  held  and  at  which  such 
nomination  of  Dr.  Moriarta  was  made,  the  State  Commissioner 
of  Health  reappointed  Dr.  Moriarta  health  officer  for  such  village 
for  the  further  term  of  four  years  from  April  20,  1908.  Under 
the  provisions  of  the  charter  of  said  village  the  annual  election 
is  held  on  the  fourth  Tuesday  in  March  and  the  date  for  the 
organization  of  the  board  of  trustees  of  such  village  is  the  first 
Monday  in  April  of  each  year.  The  board  of  trustees  elected  at 
the  election  held  in  such  village  on  the  24th  of  March,  1908,  at 
their  first  meeting  (April  6th)  held  after  such  annual  election 
increased  the  number  of  members  of  such  board  of  health  from 
three  to  five,  which  such  board  had  the  right  to  do  (Sec.  20, 
infra.)  On  the  7th  day  of  April,  1908,  the  new  board  of  health, 
consisting  of  five  members  as  aforesaid,  organized  and  held  a 
meeting  on  such  date.  At  said  meeting  such  board  named  Dr. 
George  Scott  Towne  for  appointment  as  health  officer  for  the 
term  of  four  years  from  the  20th  day  of  April,  1908,  and  sub- 
mitted same  to  the  State  Commissioner  of  Health.  Objections 
were  raised,  however,  at  this  meeting  to  such  nomination  by  two 
members  of  the  former  board,  they  taking  the  position  and  mak- 
ing the  claim  that  as  Dr.  Moriarta  was  previously  nominated  for 
appointment  as  well  as  appointed  health  officer  by  the  State  Com- 
missioner therein  for  the  term  of  four  years  from  April  20,  1908, 
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the  present  board  of  health  had  no  power  to  nominate  Dr.  Towne 
for  such  appointment.  Section  20  of  the  Public  Health  Law 
(Laws  1893,  chapter  661,  as  amended)  provides  as  follows: 

i(  *  *  *  j^  villages  the  board  shall  consist  of  not  less 
than  three  nor  more  than  seven  persons,  not  trustees  of  the 
village,  who  shall  be  appointed  by  the  board  of  trustees  at 
the  first  meeting  of  the  board  of  trustees  of  such  village  after 
the  next  annual  election  of  the  village;  *  *  *  the  board 
of  trustees  of  such  village  may  in  its  discretion  at  the  first 
meeting  of  such  board  held  after  any  annual  electicm  of  the 
village,  increase  the  number  of  members  of  a  board  of  health 
of  such  village  and  appoint  such  additional  members  and 
thereafter  appoint  their  successors,  providing  the  number  of 
members  of  such  board  of  health  as  increased  shall  not  ex-  • 
ceed  seven  *  *  *.  The  state  commissioner  of  health  shall 
appoint  for  each  municipality  except  in  the  cities  of  the  state 
on  the  nomination  of  the  local  board  of  health,  a  competent 
physician,  not  a  member  of  the  local  board  of  health,  to  be 
the  health  officer  of  the  municipality.  The  term  of  office  of 
the  health  officer  shall  be  four  years  and  he  shall  hold  office 
until  the  appointment  of  his  successor.  If  a  local  board  of 
health  fails  to  nominate  a  physician  for  appointment  to  the 
position  of  health  officer  within  thirty  days  after  the  expira- 
tion of  the  term  of  office  of  the  health  offijcer,  or  if  a  vacancy 
in  the  office  is  not  filled  within  thirty  days,  the  state  com- 
missioner of  health  shall  appoint  a  competent  physician  to 
the  position,  or  should  a  local  board  of  health  nominate  a 
physician  for  appointment  to  the  position  of  health  officer 
who,  in  the  judgment  of  the  state  commissioner  of  health,  is 
not  properly  qualified  for  appointment  to  the  position,  the 
state  commissioner  of  health  shall  notify  th?.  local  board  of 
health  of  such  fact  and  thereupon  such  local  board  of  health 
shall  within  thirty  days  from  the  date  of  such  notice  present 
to  the  state  commissioner  of  health  the  name  of  another 
physician  for  appointment  to  the  position  of  health  officer, 
failing  in  which  the  state  commissioner  of  health  shall  ap- 
point a  physician  to  the  position.  He  may  be  removed  for 
just  cause  by  the  local  board  of  health  after  a  hearing,  and 
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siich  removal  must  be  approve<l  by  the  state  commissioner  of 
health     *     *     *     .     Xotice  of  membership  and  organization 
of  every  local  board  of  health  shall  be  forthwith  given  by  such 
board  to  the  state  department  of  health.     The  term  munici- 
pality when  used  in  this  article  means  the  city,  village  or 
town  for  which  any  such  local  board  may  be  or  is  appointed. 
The  provisions  herein  contained  for  the   appointment  and 
number  of  members  of  boards  of  health,  and  for  the  appoint- 
ment of  health  officers,  sihall  apply  to  all  towns  and  villages, 
whether  such  villages  are  organized  under  general  or  special 
laws." 
Dr.  Moriarta  was  appointed  health  officer  on  April  19,  1904, 
for  the  term  of  four  years,  and  his  term,  therefore,  would  not  have 
expired  until  the  19th  day  of  April,  1908.     Consequently  when 
the  board  made  the  new  nomination  on  April  1,  1908,  there  was 
no  vacancy  in  the  office  of  health  officer  and  the  question  is,  was 
the  action  of  the  board  of  health  at  the  special  meeting  held  by 
such  board  on  April  1,  1908,  when  they  nominated  Dr.  Moriarta 
for  appointment,  legal. 

It  has  been  held  as  a  principle  of  law  that  an  appointment  to 
office  in  anticipation  of  a  vacancy  therein  is  good,  provided  the 
officer  making  the  appointment  is  to  remain  and  be  in  office  when 
the  vacancy  occurs  (People  v.  Fitzgerald,  18*5  N.  Y.  274). 

To  determine  whether  the  appointive  power  is  to  te  and  remain 
in  office  in  this  case  until  the  vacancy  occur,  it  is  necessary  to  as- 
certain in  whom  the  right  of  appointment  is  vested.  While  the 
statute  states  that  the  appointment  is  to  be  made  by  the  State 
Commissioner  of  ITealth,  still  a  careful  reading  thereof  shows 
that  he  is  not  the  real  appointing  power.  The  power  of  the  Com- 
missioner of  Health  is  rather  that  of  a  ministerial  officer.  The 
statutory  provision  giving  him  the  right  of  appointment  must  be 
read  in  conjunction  with  the  remaining  provision,  which  provides 
*^  that  such  ai)pointmeut  shall  be  made  on  the  nomination  of  the 
local  board  of  health  "  and  the  State  Commissioner  has  no  power 
to  appoint  a  local  health  officer  imloss  he  is  nominated  for  such 
position  by  the  local  board.  While  the  right  is  given  him  to 
reject  such  nomination,  if  he  deems  the  person  nominated  not 
qualified  for  the  position,  notwithstanding,  he  must,  if  he  exer- 


Digiti 


ized  by  Google 


508  Report  of  the  Attorney-General. 

cises  such  right  of  rejection,  give  notice  thereof  to  the  local  board 
and  give  the  latter  an  opportunity  to  nominate  another  physician 
instead.  And  while  the  right  is  also  given  to  him  to  appoint  a 
health  officer,  such  right  depends,  however,  solely  and  only  upon 
the  happening  of  either  of  two  events,  viz :  "  where  a  local  board 
of  health  fails  to  nominate  a  physician  for  such  appointment 
within  thirty  days  after  the  expiration  of  the  term  of  office  of  a 
health  officer,"  or  "  if  a  vacancy  occurs  in  such  office  and  the 
same  is  not  filled  within  thirty  days." 

According  to  my  construction  of  such  statute  I  can  come  to  no 
other  conclusion  than  that  the  "officer  making  the  appointment" 
—  that  is  of  a  health  officer  —  must  be  considered  and  held  to  be 
actually  vested  in  a  local  board  of  health,  excepting  in  case  of  the 
happening  of  either  of  the  two  events  hereinbefore  mentioned, 
when  the  power  and  authority  is  then  vested  in  the  State 
Commissioner. 

If  I  am  right  in  my  construction  of  such  statute,  and  proceed- 
ing on  the  theory  that  Dr.  Moriarta's  nomination  for  health  officer 
was  made  bj*  the  board  of  health  of  the  village  of  Saratoga  Springs 
"  in  anticipation  of  a  vacancy,"  the  next  question  to  be  deter- 
mined is,  will  such  board  of  health,  which  I  hold  to  be  the  "  officer 
making  the  appointment,"  be  in  office  when  the  vacancy  occurs? 
It  is  conceded,  I  believe,  that  Dr.  Moriarta's  term  as  health  officer 
will  expire  on  the  19th  day  of  April  next. 

At  the  first  meeting  (April  6th)  of  the  board  of  trustees  held 
after  the  last  annual  election  (March  24th),  the  local  board  of 
health  was  increased  from  three  to  five  members,  the  newly  ap- 
pointed members  of  such  board  duly  qualifying  therefor,  and  such 
board  also  organizing  and  holding  its  first  meeting  on  April  6, 
1908. 

The  power  and  authority  which  was  vested  in  the  local  board 
of  health  of  such  village,  as  such  board  existed  on  April  1,  1908, 
must,  therefore,  in  my  opinion,  be  considered  as  ceasing  and  ter- 
minating on  April  6,  1908,  and  the  power  and  authority  formerly 
vested  in  such  board  was  thereupon  immediately  transferred  to 
the  new  or  present  local  board. 

I  am,  therefore,  of  the  opinion  that  the  nomination  of  Dr. 
Moriarta  at  the  special  meeting  of  the  board  of  health  on  April 
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1st  last,  for  appointment  as  health  officer,  is  illegal  and  void,  on 
the  ground  that  there  was  no  vacancy  in  the  office  of  health  officer 
when  said  nomination  was  made.  It  necessarily  follows  that  the 
appointment  of  Dr.  Moriarta  as  such  health  officer  by  the  State 
Commissioner  of  Health  is  likewise  for  the  same  reason,  illegal 
and  without  force. 

If  the  nomination  and  appointment  of  Dr.  Moriarta  were  made 
in  anticipation  of  a  vacancy,  then  such  nomination  and  appoint- 
ment are,  in  my  opinion,  also  illegal  and  void,  upon  the  ground 
that  the  local  board  of  health,  as  it  existed  on  April  1,  1908,  the 
date  when  such  nomination  and  appointment  were  made,  must, 
under  the  statute,  be  considered  as  the  "  appointing  officer,"  and 
such  appointing  officers  will  not  be  in  office  on  April  19,  1908, 
when  the  vacancy  occurs  (People  v.  Fitzgerald,  su^ra). 

In  your  communication  you  also  wish  my  opinion  on  the  valid- 
ity of  some  other  appointments  made  by  such  board  of  health  at 
their  meeting  on  April  1,  1908.  I  have  not  passed  on  them,  as 
the  president  of  your  village  has  sent  me  word  that  it  will  be 
unnecessary  to  pass  on  such  appointments, —  the  only  question  to 
be  passed  upon  being  that  of  the  position  of  health  officer. 
•  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Commissioners  of  Quarantine, 

Question  as  to  p<jwer  of  to  demolish  useless  buildings  at  Swinburne 

Island. 

STATE  OF  NEW  YORK, 

Attokney-Geneeal's  Office, 

Albany,  April  22,  1908. 

Hon.  Geoeqe  Schradee,  Secretary,  Commissioners  of  Qucurantine, 
62-64  WUliam  Street,  New  York  City,  : 

Dear  Sir. —  Your  letter  of  March  30th,  as  well  as  your  previous 
communications,  with  inclosures,  relative  to  the  demolition  of  two 
buildings,  the  property  of  the  State,  which  heretofore  had  been 
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used  for  the  care  of  sick  patients  detained  at  Swinburne  Island 
while  under  quarantine  supervision,  is  received. 

It  appears  that  the  health  officer  of  the  port  states  that  these 
buildings  are  useless  and  tliat  they  are  located  in  such  close  prox- 
imity to  the  new  hospital  pavilion  for  Swinburne  Island  as  to 
create  a  great  danger  of  fire  and  consequently  endangering  the 
lives  of  a  large  number  of  persons,  and  that  in  addition  the 
buildings  interfere  with  the  proper  care  and  isolation  of  those 
held  for  observation  and  treatment. 

Section  83  of  the  Public  Health  Law  provides  that  the  commis- 
sioners of  quarantine  shall  be  the  custodians  of  the  quarantine 
establishment  and  that  they  make  such  rules  and  regulations  not 
inconsistent  with  law  as  they  shall  deem  necessary  for  the  care 
and  protection  of  each  portion  thereof,  and  that  in  case  of  an 
emergency  arising  the  quarantine  commissioners  shall,  upon  the 
certificate  of  the  health  officer  that  such  an  emergency  really  ex- 
ists, use  all  means  conducive  to  the  protection  of  the  public  health. 

Section  88  of  the  same  statute  provides  that  the  commissioners 
of  quarantine  shall  keep  Swinburne  Island  and  the  appurtenances 
thereon  in  the  best  possible  condition  and  shall  use  every  eflFort  to 
maintain  the  island  and  the  buildings  thereon  in  the  best  possible 
condition  for  the  safe  and  comfortable  occupancy  of  detained 
persons. 

I  am  of  the  opinion  that,  if  the  health  officer  of  the  port  should 
certify  to  the  commissioners  of  quarantine  that  an  emergency  ex- 
ists by  reason  of  the  presence  of  the  buildings  referred  to,  which 
?eriously  endangers  the  adjacent  premises  and  also  the  health  and 
safety  of  the  persons  there  detained,  the  commissioners  of  quaran- 
tine have  the  right  and  would  be  authorized  to  remove  such  struc- 
tures. 

Yours  truly, 

WILIJAM  S.  JACKSON, 

Attomey-Generdl, 
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County  Clerk  —  Fees. 
Amount  of  fee  payable  in  Richmond  county  by  a  notary  public. 

STATE  OF  NEW  YORK, 

Attorney-Genebai,'s  Office, 

Albany,  May  2l,  1908. 

C.  Livingston  Bostwick,  Esq.,  County  Cleric,  Richmond,  N.  Y.  : 

Dear  Sir. —  I  acknowledge  receipt  of  your  favor  of  the  20th 
inst.,  in  reference  to  chapter  246  of  the  Laws  of  190*8,  and  in 
which  you  ask  what  is  the  amount  of  the  fee  payable  to  you  as 
county  clerk  of  Richmond  county  by  a  notary  public  and  what 
portion  thereof  may  be  retained  by  you  for  your  fees. 

In  reply  thereto  I  call  your  attention  to  section  83  of  said  law 
which  provides  as  follows: 

"  1.  If  he  reside  in  New  York  -County  or  Kings  County, 
$10. 

"  2.  If  he  reside  in  a  c?ty  having  a  population  as  shown 
by  the  then  last  preceding  State  or  Federal  enumeration  of 
moiKi  than  50,000  and  less  than  600,000,  $5.00. 

"  3.  If  he  resides  elsewhere,  $2.50." 

A  notary  public  residing  in  Richmond  county  does  not  come 
within  either  of  the  first  two  subdivisions  quoted  above  as  he 
does  not  reside  either  in  Xow  York  county  or  Kings  county  or 
in  a  city  having  a  population  of  between  50,000  and  600,000.  He, 
therefore,  is  governed  by  the  third  subdivision  and  the  fee  is  $2.50. 

Under  section  84  of  said  aet  it  is  provided: 

"  The  county  clerk  in  each  county  other  than  the  counties 
of  New  York  and  Kings  and  Erie  may  retain  from  each 
fee  so  paid  by  a  notary  public  as  a  condition  of  filing  his 
oath  of  ofiice,  fifty  cents." 

You  are,  therefore,  entitled  to  retain  the  sum  of  fifty  cents 
from  each  fee  paid  to  you  by  a  notary  public  as  a  condition  of 
filing  his  oath  of  office. 

Yours  truly,  i 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 
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Pvhlic  Health  Law  —  Towns — Quaramiine. 

Expenses  of  during  epidemic  of  smallpox  in  Herkimer,  appoint- 
ment of  sanitary  police,  etc. 

(See  opinion,  March  26,   1908.) 
STATE  OF  NEW  YOEK, 

Attoeney-Genbeal's  Office, 

Albany,  Jime  20,  1908. 

Edwabd  M.  Bbown,  Esq.,  Village  Attorney,  Herkimer,  N.  Y.: 

Dear  Sir. —  Yours  of  the  l7th  inst.,  relative  to  the  auditing 
an^d  paying  of  certain  bills  incurred  by  the  town  board  of  health 
for  sanitary  police  and  for  the  support  and  maintenance  of  dif- 
ferent families  who  had  been  in  quarantine  during  the  recent 
epidemic  of  smallpox  in  the  town  and  village  of  Herkimer,  is  re- 
ceived. 

Section  30  of  the  Public  Health  Law  (Laws  1893,  chapter 
661),  reads  as  follows: 

"All  expenses  incurred  by  any  local  board  of  health  in  the 
performance  of  the  duties  imposed  upon  it  or  its  members  by 
law,  shall  be  a  charge  upon  the  municipality,  and  shall  be 
audited,  levied,  collected  and  paid  in  the  same  manner  as 
the  other  charges  of,  or  upon,  the  municipality  are  audited, 
levied,  collected  and  paid." 

It  is,  therefore,  the  duty  of  your  town  board  to  audit  the  bills 
incurred  by  your  local  board  of  health  in  the  recent  epidemic,  and 
such  bills  are  to  be  audited  and  paid  in  the  same  manner  and  at  the 
same  time  as  the  other  charges  against  the  town  of  Herkimer  are 
paid. 

Relative  to  your  further  inquiry  that  where  a  person  who  is 
quarantined  and  financially  responsible  is  furnished  provisions 
and  fuel  by  either  the  town  or  village  board  of  health,  is  he  not 
responsible  for  such  bills  ?  I  inclose  herewith  copy  of  an  opinion 
of  this  office  under  date  of  March  26,  1908,  upon  a  somewhat 
similar  question.     I  am  of  the  opinion  that  neither  fuel  nor  pro- 
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visions  should  be  furnished  by  the  health  authorities  to  the  per- 
sons quarantined,  but  that  when  such  persons  are  unable  to  pro- 
cure these  necessaries  for  themselves  application  should  be  made 
to  the  proper  authorities.  The  boards  of  health  in  no  event  are 
responsible  therefor. 

Yours  truly, 

WILLIAM  S.  JACESON, 

AUomey-Oeneral. 


Tax  Law  —  Section  10  —  Assessments. 
Farm  lot  divided  by  line  of  tax  district.     Method  of  assessment. 

STATE  OF  NEW  YORK, 

Attoeney-Gbnebax's  Office, 

AxBANY,  June  23,  1908. 

W.  B.  Mann,  Esq.,  Middleburg,  N.  Y.: 

Dear  Sir. —  I  acknowledge  receipt  of  your  favor  of  the  15th 
instant,  inclosing  map  of  certain  property  situated  in  the  counties 
of  Schoharie  and  Delaware,  and  asking  for  my  opinion  as  to  the 
proper  place  of  taxation  of  said  land  under  section  10  of  the  Tax 
Law.    The  material  portion  of  section  10  reads  of  follows : 

"  If  a  farm  or  lot  is  divided  by  a  line  between  two  or  more 
tax  districts  it  shall  be  assessed  in  the  tax  district  in  which 
the  dwelling  house  or  other  principal  buildings  are  located 
in  the  manner  provided  by  section  nine  of  this  chapter  the 
same  as  though  such  farm  or  lot  was  wholly  in  such  tax  dis- 
trict excepting  that  if  the  land  is  unoccupied  or  has  not  any 
buildings  thereupon,  the  portion  of  such  farm,  lot  or  tract 
of  land  lying  in  each  district  shall  be  separately  assessed 
therein." 

You  say  that  the  homestead  is  the  parcel  of  land  marked  "  X  " 
upon  the  sketch  inclosed  with  your  letter;  that  upon  said  parcel 
the  owner  resides,  and  assume  that  there  are  no  buildings  on  the 
parcels  marked  respectively  "  Y  "  and  "  Z,"  as  you  say  that  the 
former  is  a  cleared  pasturage  and  the  latter  consists  of  woodland 
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and  pasturage.  You  also  say  that  said  three  parcels  of  land  are 
worked  by  the  owner  as  one  large  dairy  farm.  Under  the  above 
facts  I  am  of  the  opinion  that  the  farm  is  taxable  pursuant  to 
the  provisions  of  said  section  10  of  the  tax  district  in  which  the 
dwelling  house  and  other  principal  buildings  are  located  which 
tax  district  in  this  particular  case  would  be  in  the  county  of 
Schoharie. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oenerai, 


Highway  Law  —  Section  11. 

Closing  of  road  during  improvement  by  State  Engineer.  Course 
to  be  pursued  by  contractor  where  barricade  is  removed  and 
road  used. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  2,  1908. 

A.  SoHAUPP,  Esq.,  Northville,  N.  Y.: 

Dear  Sir. —  Your  letter  of  June  30,  1908,  asking  advice  as  to 
what  course  a  contractor  shall  pursue  who  is  building  an  improved 
highway,  where;  pursuant  to  the  direction  of  the  State  Engineer, 
the  section  of  highway  to  be  improved  has  been  legally  closed,  and 
a  person,  without  permission,  removes  the  barricade  and  drives 
over  the  closed  highway,  received. 

The  Highway  Law  (section  11,  chapter  717,  Laws  of  1907) 
provides :  • 

"  Whenever  a  contract  has  been  let  for  the  construction 
of  any  such  highway  in  accordance  with  the  provisions  of  this 
act,  contractors  may  and  are  hereby  authorized,  whenever  the 
engineer  in  charge  of  the  work  on  the  behalf  of  the  state 
engineer  and  surveyor  shall  certify  the  necessity  thereof  in 
writing,  to  close  any  such  highway  or  section  thereof  to  the 
public  by  putting  up  a  sufficient  obstruction  and  notice  to 
the  effect  that  such  highway  is  so  closed.     When  such  high- 
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way  shall  have  been  so  closed  to  the  public  any  person  dis- 
regarding such  obstruction  and  driving,  riding  or  walking 
over  any  portion  of  such  highway  so  closed  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  subject  to  the  punish- 
ment imposed  by  law  for  the  punishment  of  misdemeanors. 
Nothing  herein  contained,  however,  shall  relieve  the  contract- 
ors of  the  burden  of  keeping  highways  under  construction  at 
all  times  open  to  the  public,  until  the  engineer  in  charge  of 
the  work  under  the  state  engineer  and  surveyor  shall  have 
certified  to  the  necessity  for  closing  such  highway  and  shall 
have  filed  such  certificate  in  the  oflice  of  the  town  clerk  of 
the  town  or  towns  within  which  such  highway  or  section 
thereof  is  situated." 

If  the  required  steps  were  taken  to  close  this  highway,  the  per- 
son who  disregarded  the  obstruction  and  rode,  drove  or  walked 
over  any  part  of  that  closed  section  committed  a  misdemeanor. 
There  being  no  specifically  prescribed  punishment  for  it,  section 
15  of  the  Penal  Code  applies,  and  it  is  punishable  by  imprison- 
ment in  a  county  jail  or  penitentiary,  not  more  than  one  year,  by 
a  fine  of  not  more  than  $500,  or  both. 

You  may  make  an  information  before  a  magistrate  and  cause  a 
warrant  to  be  issued  for  the  arrest  of  the  offender.     As  it  is  the 
duty  of  the  district  attorney  of  the  county  in  which  the  offense 
was  committed  to  prosecute,  you  would  better  consult  with  him. 
Tours  truly, 

WILLIAM  S.  JACKSON,^ 

Atlorney-GeneraL 


Highway  Law  —  Poll  Tax — Towns. 

Xew  law  regarding  poll  taxes. 

(Chapter  330,  Laws  1908.) 

STATE  OF  NEW  YORK, 

ATTORNEY-GEXER.iL'5i  OfFICE, 

Albany,  July  9,  1908. 
Hon  W.  O.  Daniels,  Supervisor,  Parisliville,  N:  Y,: 

Dear  Sir. —  Your  letter  of  July  2,  1908,  asking  opinion  as  to 
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whether  the  assessors  of  your  town  should  "  assess  poll  taxes  in  the 
assessment  now  being  made  by  them  "  or  whether  the  law  relative 
to  poll  tax  has  been  repealed  by  the  highway  law,  is  received. 

The  rule  for  construing  repealing  clauses  in  a  statute  is  that  the 
repeal,  although  in  the  present  tense,  speaks  as  of  the  time  the  law 
goes  into  effect  and  not  the  time  of  its  final  passage  or  when 
signed  by  the  Governor  (Endlich  on  Interpretation  of  Statutes, 
section  489). 

Sections  43,  90,  91,  94,  95,  99  and  100  of  the  new  highway  law 
(chapter  330  Laws  of  1908)  take  effect  immediately.  The  remain- 
ing portions,  except  those  relating  to  contracts,  maps  and  sprinkling 
highways  take  effect  January  1,  1909.  Therefore,  the  intention 
of  the  Legislature  must  be  determined  from  other  sources.  The 
general  duties  of  town  superintendents  are  prescribed  in  section 
47  which  takes  effect  January  1,  1909.  The  office  of  commissioner 
of  highways  is  abolished,  but  the  commissioner  in  office  is  to  per- 
form the  duties  of  town  superintendent  until  November  1,  1909. 
(Section  43.) 

The  foregoing  sections  which  take  effect  immediately  pertain  to 
the  raising  of  funds  by  tax  for  highway  purposes  for  the  ensuing 
year.  Section  43  was  made  to  take  effect  immediately,  apparently 
to  enable  the  highway  commissioner  on  or  before  October  31,  1908, 
to  make  the  statement  of  the  amount  of  money  required  for  the 
year  following. 

In  my  opinion  poll  taxes  should  be  collected  to  pay  the  expenses 
of  highway  maintenance  during  the  present  year,  but  the  repeal 
of  the  provisions  for  the  assessment  of  labor  and  poll  tax  is  effective 
to  prevent  such  collection  for  the  ensuing  year.  In  the  assessment- 
rolls  for  next  year  it  would  be  erroneous  to  name  any  person  as 
being  liable  for  a  poll  tax. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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Towns  — Poll  Tax. 
Whether  firemen  belonging  to  fire  company  in  one  town  and  vot- 
ing in  another  are  exempt  from  poll  tax. 

STATE  OF  NEW  YORK, 

Attobnbt-Genkbal'b  Office, 

Albany,  July  9,  1908. 

Mr.  P.  D.  HiuiJABD,  Dannemora,  N.  Y. : 

Dear  Sir. —  Tour  letter  of  July  2,  1908,  stating  that  you  are 
holding  a  position  in  the  prison,  own  a  farm  and  vote  in  another 
town,  and  are  a  member  of  a  hose  company  of  Dannemora,  and 
received  exemption  certificate  and  have  been  assessed  a  poll  tax  in 
the  town  where  you  vote  and  asking  opinion  whether  you  are 
exempt  from  poll  tax,  is  received. 

Section  33  of  the  Highway  Law  provides  *  Every  male  in- 
habitant being  above  the  age  of  twenty-one  years  excepting  *  *  * 
members  of  any  fire  company  formed  or  created  pursuant  to  any 
statute  and  situated  within  such  town  *  *  *  shall  be  assessed 
one  day."  An  ex-member  or  honorably  discharged  fireman  is  not 
exempt.  He  must  be  actually  a  present  member  of  a  company 
within  the  town  which  he  inhabits. 

Membership  in  some  company  situated  in  some  other  town  does 
not  exempt  him  from  poll  tax.  Exempt  firemen  are  not  liable 
to  poll  tax  assessment  in  villages  however  (Village  Law,  section 
103). 

Upon  your  statement  of  facts,  you  appear  to  be  liable  for  a  poll 
tax  in  the  town  where  you  reside, —  the  town  where  you  vote. 
Tours  truly, 

WILLIAM  S.  JACKSON, 

A  ttomey-Oeneral. 
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Code  of  Civil  Procedure  Section  458,  914. 

Re  persons  admitted  to  prosecute  as  a  poor  person  in  a  foreign 
court,  power  or  Courts  of  this  State  to  assign  attorney,  etc. 

STATE  OF  NEW  YORK, 

Attobnby-General's  Office, 

Albany,  July  10,  1908. 

Acting  Consul  General,  Austro-Hungarian  Consulate  General, 
123  East  Seventeenth  Street,  New  York  City: 

Dear  Sir. —  Your  letter  of  June  17,  1908,  asking  whether  a 
person  admitted  to  prosecute  an  action  as  a  poor  person  in  a 
foreign  country,  may  have  an  attorney  assigned  to  act  as  com- 
missioner without  compensation  by  a  court  of  this  State,  to  take 
the  testimony  of  a  witness  residing  in  this  State,  is  received. 

I  am  unabte  to  find  any  decisions  of  the  courts  of  this  State  de- 
cisive of  this  question. 

In  my  opinion  the  courts  are  without  power  except  in  those 
cases  specifically  provided  for  and  upon  the  conditions  mentioned 
in  article  III  of  chapter  5  of  title  2  of  the  Code  of  Civil  Pro- 
cedure. 

The.  court  must  know  that  there  is  a  meritorious  cause  of  action 
or  defense  and  there  must  be  the  certificate  of  an  attorney  and 
proof  that  the  petitioner  is  a  poor  person.  The  attorney  may  re- 
ceive some  compensation,  because  if  costs  are  awarded  they  must 
be  paid  to  the  attorney  assigned.  ''A  person  so  admitted  may 
prosecute  his  action  without  paying  fees  to  any  officer'^  (Code, 
Section  461).  But  the  commissioner  ''named  in  the  commission*' 
is  not  selected  or  named  by  the  courts  of  this  State.  The  com- 
missioner of  a  foreign  country  is  not  an  officer  of  this  State 
(Code,  Section  915).  (People  ex  rel.  MacDonald  v.  Leubischer, 
34  App.  Div.  577,  587,  591.  157  K  Y.  721).  The  coiirt  here 
merely  issues  the  subpoena.  It  is  possible  that  the  foreign  coun- 
try may  have  power  to  require  its  officer  or  commissioner  in  this 
State  to  take  testimony  gratuitously,  but  our  courts  or  judges 
have  no  such  authority. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 
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Primary  Election  Law. 
Beholding  conventions  of  Prohibition  Party. 

STATE  OF  NEW  YORK: 

Attorney-General's  Office, 

Albany,  July  10,  1908. 

Hon.  Clarence  E.  Pitts,  Chairmnn,  Prohibition  Executive  Com- 
mittee, Oswego,  N.  Y.  : 

Dear  Sir. —  Your  letter  asking  opinion  upon  the  following 
questions :  "  Can  political  parties  hold  their  County  'Conventions 
(to  make  nominations  for  County  office  to  be  voted  for  at  the 
ensuing  general  election)  before  the  fall  primaries,  in  counties 
where  cities  are  under  the  Primary  Election  Law. 

"  If  it  be  unlawful  to  hold  the  county  convention  in  such  a 
case  until  after  the  fall  primaries,  but  the  convention  be  actually 
held  before,  could  its  nominations  go  on  the  ballot  ?  "  is  received. 

The  last  four  lines  of  section  10  of  the  Primary  Election  Law 
completely  answer  these  questions : 

"  No  convention  composed  of  delegates  elected  in  accord- 
ance with  this  act  should  be  held  until  after  the  primary 
day  on  which  delegates  thereto  or  delegates  to  conventions  to 
elect  delegates  thereto  shall  have  been  elected." 

Section  13  as  amended  by  chapter  296,  Laws  of  1907  makes 
the  Primary  Election  Law  applicable  to  all  political  parties. 

In  my  opinion  nominations  made  by  a  convention  held  before 
the  primary  election  would  be  void  and  the  names  of  its  candi- 
dates could  not  be  properly  placed  upon  the  official  ballot. 
Yours  truly, 

WILLIAM  S.  JACKSOX, 

Attorney-General, 
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Licenses  —  Fees. 
Peddling  and  selling  medicine  to  farmers. 

STATE  OF  NEW  YORK: 

Attoeney-Geneeai.'s  Office, 

Albany,  July  15,  1908. 

S.  T.  Oeockee,  Esq.,  Fredonia,  N.  Y.: 

Dear  Sir. —  Your  letter  of  July  14, 1908,  asking  to  be  informed 
what  license  fee,  if  any,  is  required  for  peddling  and  selling  medi- 
cines to  farmers,  is  received. 

You  do  not  state  facts  from  which  a  definite  answer  can  be 
given.    The  statute  is  as  follows: 

"  No  person  shall  travel  from  place  to  place  in  this  State, 
for  the  purpose  of  carrying  to  sell  or  exposing  for  sale,  any 
goods,  wares  or  merchandise  of  the  growth,  product  or  manu- 
facture of  any  foreign  country  other  than  family  groceries 
and  provisions,  without  a  license  as  a  pedler  granted  by  the 
Secretary  of  State.'' 

Domestic  Commerce  Law,  p.  60. 

He  must  file  written  application  with  the  Secretary  of  State 
and  pay  fees  to  the  State  Treasurer,  as  follows : 

"  For  one  year's  license  and  proportionately  for  any 
shorter  term  not  less  than  six  months,  if  he  intends  to  travel 
on  foot,  the  sum  of  $20 ;  if  with  a  single  horse  or  other  beast 
carrying  a  burden,  or  with  a  boat,  the  sum  of  $30,  and  if 
with  any  vehicle  or  carriage  drawn  by  more  than  one  horse, 
or  other  animal,  the  sum  of  $50." 

Id.,   §    60. 

If  he  peddles  with  a  dog  drawing  a  vehicle,  he  must  obtain  a 
license  from  the  mayor  of  the  city  or  president  of  the  village  in 
which  he  peddles. 

Id.,  §  65. 
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An  honorably  discharged  soldier,  sailor  or  marine  may  receive 
a  license  without  fee  from  the  county  clerk  where  he  resides. 

Id.,  §  64-a. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

AUomey-Oeneral. 


Tax  Law  —  Section  4. 

Whether  ordained  ministers  teaching  in  theological  seminaries, 
but  preaching  frequently  and  holding  official  positions  in 
their  respective  denominations,  are  exempt  from  taxation. 

STATE  OF  NEW  YORK: 

Attobney-Generax's  Office, 

Albany,  July  14,  1908. 

George  E.  Huntley,  Esq.,  8L  Lawrence  University  Theologi- 
cal School,  Canton,  N.  Y.: 

Dear  Sir. —  Yours  of  the  9th  inst.,  relative  to  the  exemption 
from  taxation  of  property  of  clergymen  engaged  in  the  work  of 
their  profession,  is  received.  You  state  that  in  your  town  there 
are  several  ordained  ministers  who  teach  regularly  in  a  theologi- 
cal school,  doing  work  which  none  but  clergymen  could  do,  who 
preach  very  frequently  in  neighboring  towns,  who  belong  to  min- 
isterial associations  and  who  hold  official  positions  in  their  de- 
nominations. 

The  Tax  Law  (Laws  1896,  chapter  908)  makes  provision  for 
the  exemption  from  taxation  of  property  of  clergymen,  that  is, 
to  a  certain  amount. 

Subdivision  11  of  section  4  of  that  act  provides  as  follows : 

"  The  real  property  of  a  minister  of  the  gospel  or  priest 
who  is  regularly  engaged  in  performing  his  duties  as  such, 
or  permanently  disabled  by  impaired  health  from  the  per- 
formance of  such  duties,  or  over  seventy-five  years  of  age, 
and  the  personal  property  of  such  minister  or  priest,  but  the 
total  amount  of  such  exemption  on  account  of  both  real  and 
personal  property  shall  not  exceed  fifteen  hundred  dollars." 
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It  is,  therefore,  necessary,  in  order  to  get  the  benefit  of  such 
statute,  that  a  minister  or  priest  miist  be  regularly  engaged  in 
performing  his  duties  as  such  minister  or  priest.  He  is  not,  in 
my  judgment,  performing  his  duties  as  such  if  he  is  teaching  regu- 
larly in  a  theological  school  or  seminary.  That  is,  of  itself,  a 
secular  occupation,  and  to  a  certain  extent  somewhat  different 
from  the  well-defined  duties  and  responsibilities  which  are  im- 
posed upon  ministers  and  priests. 

For  the  reasons  herein  expressed,  I  am  of  the  opinion  that  the 
reverend  gentlemen  referred  to  in  your  communication  are  not 
entitled  to  exemption  from  taxation. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Towns  —  Tovm  Board. 
Whether  Town  Board  may  by  a  majority  vote,  engage  a  physician 
to  reside  in  the  town  at  an  annual  salary  of  five  hundred  dol- 
lars. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  16,  1908. 

William  C.  Strohmeyer,  Esq.,  OhnstedviUe,  N.  Y.: 

Dear  Sir. —  Yours  of  the  2d  instant,  asking  an  opinion  on  the 
following  questions:  "  Can  a  town  by  a  majority  vote  engage  a 
physician  to  reside  therein  at  a  salary  of  $500.00  per  year,  he  not 
doing  anything  foa*  said  money,  except  to  live  in  said  town  ?  "  and 
"  Can  the  Town  Board  by  a  majority  vote  increase  the  salary  of 
the  said  physician  $200  per  year  without  a  majority  vote  of  said 
town  ?  "  is  received. 

It  is  provided  by  section  31  of  the  Town  Law  (Laws  1890, 
chapter  569,  renumbered  by  Laws  1897,  chapter  481,  and  amended 
by  Laws  1901,  chapter  598)  as  follows: 

"All  votes  in  town  meetings  upon  any  proposition  to  raise 
or  appropriate  money  or  incur  any  tovm  liability  exceeding 
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five  hundred  dollars  shall  be  by  ballot ;  if  five  hundred  dollars 
or  less  may  be  viva  voce,  unless  ballot  is  required  by  law  au- 
thorizing the  expenditure.  Aji  elector  of  a  town  shall  not 
be  entitled  to  vote  by  ballot  upon  any  proposition  for  the 
raising  or  appropriation  of  money,  or  the  incurring  of  any 
town  liability,  unless  he  or  his  wife  is  the  owner  of  property 
in  the  town,  assessed  upon  the  last  preceding  assessment  roll 
thereof." 

It  is  also  provided  by  statute  (Laws  1883,  chapter  122,  as 
amended  by  Laws  1890,  chapter  341),  relating  to  propositions 
to  raise  money  by  tax,  as  follows : 

"  The  town  clerk  at  the  expense  of  the  town  shall  give 
five  days'  notice  posted  in  five  conspicuous  places  in  town,  of 
any  proposed  appropriation  or  tax  for  raising  or  borrowing  of 
money,  and  shall  provide  a  ballot  box  or  boxes  labelled  '  ap- 
propriations,'  and  furnish  for  the  use  of  electors,  ballots  on 
which  shall  be  written  or  printed  a  heading  ^  appropriation ' 
and  on  the  inside  of  the  ballot  shall  be  written  or  printed  the 
amounts  and  purposes  of  each  specific  appropriation  sepa- 
rately, and  opposite  each  specific  appropriation  shall  be 
written  or  printed  the  words  '  no '  and  '  yes,'  so  that  any 
elector  can  erase  either  the  affirmative  or  negative  words  as 
he  may  choose,  and  the  number  of  affirmative  or  negative 
words  appearing  opposite  any  specific  appropriation  shall  de- 
termine the  result  of  the  ballot." 

The  provisions  of  the  foregoing  statute  are,  however,  appli- 
cable only  to  such  cases  when  the  appropriations  are  made,  or  a 
liability  incurred  for  town  purposes. 

The  engaging  of  a  physician  by  a  town  board  to  reside  in  such 
town,  even  though  made  by  a  majority  vote  of  the  electors  of 
such  town,  cannot  be  held  to  bo  for  "  town  purposes,"  nor  does  it 
in  my  opinion  come  within  the  provisions  of  such  statutes. 

Such  engagement  I  believe  to  be  clearly  prohibited  by  the  Con- 
etitution  of  this  State  (article  VITI,  section  10),  which  provides 
as  follows: 
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"  No  county,  city,  town  or  village  shall  hereafter  give  any 
money  or  property,  or  loan  its  money  or  credit  to  or  in  aid 
of  any  individual,  association  or  corporation,  or  become  di- 
rectly or  indirectly  the  owner  of  stock  in,  or  bonds  of,  any 
association  or  corporation;  nor  shall  any  such  county,  city, 
town  or  village  be  allowed  to  incur  any  indebtedness  except  for 
county,  city,  town  or  village  purposes.  This  section  shall  not 
prevent  such  county,  city,  town  or  village  from  making  such 
provision  for  the  aid  or  support  of  its  poor  as  may  be  author- 
ized by  law."    *    *    * 

Your  two  inquiries  are  for  the  reasons  herein  stated,  answered 
in  the  negative. 

As  to  your  remaining  inquiry  "  would  this  matter  have  to  be 

passed  upon  by  the  State  L^slature? "     It  would  not.     In  my 

opinion  the  proper  step  to  take  would  be  a  taxpayer's  action  to 

restrain  the  town  board  from  paying  the  salary  of  such  physician. 

'  Yours  truly, 

WILLIAM  S.  JACKSON, 
!  Attorney-General. 


Poor  Law,  Chapter  328,  Laws  1908  —  Soldiers  Burial. 

Whether  money  can  be  expended  for  the  burial  of  wife  of  a  soldier 

who  is  living. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  July  23,  1908. 

Hon.  .Charles  F.  Foley,  LocJcport,  N.  Y.  : 

Dear  Sir. —  Yours  of  the  16th  instant  asking  my  opinion  re- 
garding chapter  328  of  the  Laws  of  1908  as  to  whether  money 
can  be  expended  for  the  burial  of  the  wife  of  a  soldier  who  is  liv- 
ing or  dof'S  it  apply  onlj^  to  a  soldier's  widow,  is  received- 

The  chapter  in  question  reads  as  follows : 

"  The  board  of  supervisors  in  each  of  the  counties  shall 
designate  some  proper  person  or  authority,  other  than  that 
designated  for  the  care  of  poor  persons,  or  the  custody  of 
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criminals,  who  shall  cause  to  be  interred  the  body  of  any 
honorably  discharged  soldier,  sailor  or  marine,  who  has  served 
in  the  military  or  naval  service  of  the  United  States,  or  the 
body  of  the  wife  or  widow  of  any  soldier,  sailor  or  marine, 
married  to  him  previous  to  eighteen  hundred  and  ninety,  who 
shall  die  such  widow,  and  who  shall  hereafbej  die  without 
leaving  sufficient  means  to  defray  his  or  her  funeral  expenses, 
but  such  expenses  shall  in  no  case  exceed  fifty  dollars.  If  the 
deceased  has  relatives  or  friends  who  desire  to  conduct  the 
burial,  but  are  unable  or  unwilling  to  pay  the  chai^  therefor, 
such  sum  shall  be  paid  by  the  county  treasurer,  upon  due 
proof  of  the  claim,  and  of  the  death  and  burial  of  the  soldier, 
sailor  or  marine,  or  of  the  wife  or  widow  of  such  soldier, 
sailor  or  marine  to  the  person  so  conducting  such  burial. 
Such  interment  shall  not  be  made  in  the  cemetery  or  cemetery 
plot  used  exclusively  for  the  burial  of  poor  persons  deceased." 

According  to  my  construction  of  the  foregoing  statute,  I  am  of 
the  opinion  that  money  can  be  expended  for  the  burial  of  the  wife 
of  a  soldier,  sailor  or  marine,  provided  however,  she  was  married 
to  such  soldier,  sailor  or  marine  previous  to  the  year  1890,  and 
dies  without  leaving  sufficient  means  to  defray  her  funeral  ex- 
penses. Such  expenses,  however,  cannot  exceed  the  sum  of  fifty 
dollars. 

'  Tours  truly, 

WILLIAM  S.  JACKSON, 
Attomey-OeneraL 

Pvhlic  Health  Law,  Section  30. 
Power  of  local  board  of  health,  St.  Johnsville,  to  fix  compen- 
sation of  attending  physician  and  watchers  in  smallpox  case. 
Whether  village  should  audit  and  pay  bill. 

STATE  OF  NEW  YORK, 

Attorney-6enerai.'s  Office, 

Albany,  August  3,  1908. 

Mr.  F.  J.  Koenbbtjst,  Clerk  Village  Board,  St.  Johnsville,  N.  T.  : 

Dear  Sir. —  Yours  of  the  20th  ult.,  relative  to  a  smallpox  case 

in  your  place,  wherein  your  local  board  of  health,  fixed  a  rate  of 
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$10  per  day  for  an  attending  physician  for  the  case  and  employed 
two  watchers  to  work  in  ^'  shifts  "  at  a  rate  of  $2  per  day  each,  is 
received. 

Section  30  of  the  Public  Health  Law  (Laws  1893,  chapter  661), 
reads  as  follows: 

"All  expenses  incurred  by  any  local  board  of  health  in 
the  performance  of  the  duties  imposed  upon  it  or  its  mem- 
bers by  law,  shall  be  a  charge  upon  the  municipality,  and 
shall  be  audited,  levied,  collected  and  paid  in  the  same  man- 
ner as  the  other  charges  of,  or  upon,  the  municipality  are 
audited,  levied,  collected  and  paid.'^ 

If  your  local  board  of  health  exercised  its  best  efforts  and  was 
unable  to  procure  a  competent  physician  to  attend  the  smallpox 
case  in  question  at  a  price  less  than  $10  a  day,  then  they  were 
justified  in  fixing  that  amount  as  the  per  diem  compensation  of 
such  physician. 

It  is,  therefore,  the  duty  of  your  Board  of  Trustees  to  audit  such 
bill,  and  such  bill  is  to  be  audited  and  paid  in  the  same  manner 
and  at  the  same  time  as  the  other  charges  against  the  village  of 
St.  Johnsville  are  paid. 

•  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Real  Property  Law  —  Aliens. 
Right  of  alien  women  to  dispose  of  property  by  will. 

STATE  OF  XEW  YORK, 

Attorxey-Gexeral's  Office, 

Albany,  AugvM  3,  1908. 
ifr.  W.  A.  IIioiXBOTiiAX,  Bfiiiher,  Victor,  y.  Y.: 

Dear    Sir. —  Your   letter  of   July    15,    190S,    asking   opinion 
wlietlier  a  woman  who  oaiiio  frcm  Ireland  to  America,  when  an  in- 
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fant,  whose  father  was  never  naturalized,  must  be  naturalized,  in 
order  to  legally  dispose  of  property  by  will,  is  received. 
The  statute  relating  to  wilK,  provides : 

"All  persons  except  idiots,  persons  of  unsound  mind  and 
infants  may  devise  their  real  estate  by  a  last  Will  and  Teeta- 
ment  by  a  Will  duly  executed,  according  to  the  provisions  of 
this  title.'' 

A  female  of  the  age  of  sixteen  years  or  upwards  may  bequeath 
personal  property.     (Ill  Birdseye's  General  Laws,  4018-4019.) 

An  alien,  who  pursuant  to  law,  had  declared  his  intention  of  be- 
coming a  citizen  and  files  a  certificate  in  writing  with  the  Secre- 
tary of  State,  may  hold  and  transfer  real  estate  for  six  years  after 
filing  such  certificate.     (Real  Property  Law,  §§4  and  5.) 

Any  citizen  of  any  nation  which  by  its  laws  confers  similar 
privileges  on  citizens  of  the  United  States,  may  acquire,  hold  and 
convey  lands  or  real  estate  within  this  State  in  the  same  manner 
as  citizens  of  this  State.  (Real  Estate  Law,  §  5a,  Laws  of  1899, 
chapter  593.) 

My  understanding  is  that  England  confers  the  same  privileges 
on  citizens  of  the  United  States,  and  if  the  woman  is  a  citizen 
of  England,  she  may  hold  and  transfer  real  estate  by  deed  or 
will.  Redfield  on  Surrogate,  §§  209  and  810,  and  70  App.  Div. 
286.)  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General, 


Village  Ixiw,  Section  186  —  Police  Justices, 

Jurisdiction  to  hear,  try  and  enter  judgment,  etc.,  in  collection  of 
taxes  and  penalties  due  the  village. 

STATE  OF  NEW  YORK, 

Attobnby-Gexeral's  Office, 

Albany,  August  6,  1908. 

A.  L.  Easing  WOOD,  Esq.,  Police  Justice,  Clinton ,  N,  Y,: 

Dear  Sir. —  Your  letter  of  July  24,  1908,  asking  opinion  as  to 
the  jurisdiction  of  a  police  justice  in  resjx^ct  to  the  hearing,  try- 
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ing,  entering  judgment  and  issuing  execution  in  the  collection  of 
taxes  and  penalties  due  the  village,  is  received. 

Section  186  of  the  General  Village  Law  provides  that  the  police 
jiittice  of  the  village  shallhave  the  same  jurisdiction  as  a  justice 
of  the  peace  of  a  town  in  an  action  to  recover  a  penalty  or  for- 
feiture payable  to  the  village. 

Within  that  limitation  the  police  justice  has  jurisdiction.  The 
procedure  is  the  same  as  in  justice  court.  Process  in  such  cases 
is  executed  by  policemen.     (Id.  §  189.) 

Unpaid  taxes  with  the  percentages  added  for  nonpayment  are 
not  generally  regarded  as  within  the  definition  of  a  penalty  or  for- 
feiture. 

It  is  possible  that  the  added  percentage  may  be  a  penalty  but 
the  tax  is  not,  and  an  action  for  the  percentage  alone  is  not  main- 
tainable. 

The  territorial  jurisdiction  of  the  police  justice  does  not  extend 
beyond  the  boundaries  of  the  village  and  civil  process  issued  by 
him  must  be  served  within  the  village. 

Baird  v.  Heifer,  12  App.  Div.  23. 
Zeigler  v.  Corwin,  12  App.  Div.  60. 
People  ex  rel.  Holmes  v.  Lane,  53  App.  Div.  331. 
•  Yours  truly, 

WILLIAM  S.  JACKSOX, 

Attorney-General. 


Highway  Law  —  Section  43. 
Term  of  oiEco  of  highway  commissioner. 

STATE  OF  NEW  YORK, 

Attoeney-Geneeal's  Office, 

Albaxy,  August  12,  1908. 

Thomas  Lawton,  Esq.,  Highivay  Commissioner,  Maine,  N.  F.: 

Dear  Sir. —  Your  letter  of  August  10,  1908,  asking  opinion  as 
to  whether  your  oiEco  of  highway  commissioner  will  continue  to 
November  1,  1909,  and  stating  that  unless  extended  by  the  new 
Highway  Law,  your  term  expires  January  1,  1909,  is  received. 
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Chapter  330,  Laws  of  1908,  (Section  40)  provides  for  the  eleo 
tion  of  a  town  superintendent  of  highways  at  the  biennial  town 
meeting  next  after  the  chapter  takes  effect,  which  is  January  1, 
1909. 

The  office  of  highway  commissioner  is  abolished  on  and  after 
November  9,  1909.  The  office  continues  to  exist  until  November 
9,  1909,  and  if  during  that  time  a  vacancy  occurs,  it  is  to  be 
filled  by  appointment  or  election  for  a  term  to  expire  on  that  date. 
(Section  43.) 

The  statement  that  the  duties  of  town  superintendent  shall  be 
performed  by  the  highway  commissioner  in  office  at  the  time  this 
chapter  or  any  section  thereof  takes  effect  was  not  intended  to 
extend  the  term  of  office,  but  merely  to  provide  for  the  performance 
of  the  duties  until  the  town  superintendent  should  assume  office. 
If  nothing  were  said  about  the  expiration  of  the  term  and  the  fill- 
ing of  vacancies  in  the  office  of  highway  commissioner  this  lan- 
guage might  be  interpreted  as  an  extension  of  the  term  of  the  high- 
way commissioners  in  office. 

It  is  my  opinion  that  successors  to  those  highway  commissioners 
whose  terms  expire  December  31,  1908,  must  be  elected  and  that 
you  do  not  hold  the  office  until  November  9,  1909,  unless  you  are 
permitted  to  continue  because  no  one  is  appointed  or  elected  in 
your  stead. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

AUomey-Oeneral. 

Corporations. 

Issuance  of  stock  after  increase  of  capital  has  been  provided  for, 
whether  Stock  Transfer  Law  is  applicable. 

STATE  OF  NEW  YORK, 

Attobney-Generai^'s  Office, 

Albany,  August  14,  1908. 

Messrs.  M.  S.  &  I.  S.  Isaacs,  52,  54  William  Street,  New  Yorlc 
City: 
Gentlemen. —  Your  inquiry  of  August  13th  with  respect  to  the 
question  of  issuance  of  the  stock  of  a  corporation  after  an  increase 
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of  capital  stock  has  been  provided  for  in  the  manner  permitted  by 
statute,  was  received. 

This  would  clearly  eeem  to  be  an  original  issue  of  stock  within 
the  contemplation  of  the  statute  to  which  the  Stock  Transfer  Tax 
is  inapplicable,  especially  in  view  of  the  decision  in  People  v. 
Duffy-Mclnerney,  122  App.  Div.  336. 
Tours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Towns  —  Highways. 

Detached  telephone  wires  over  highways.     Whether  town  or  com- 
pany is  liable  for  damages. 

STATE  OF  NEW  YORK, 

Attobney-Genbbai-'s  Office, 

Albany,  August  19,  1908. 
Dr.  B.  L.  Sweet,  Berlin,  N,  Y.  : 

Dear  Sir. —  Your  letter  of  August  15,  1908,  stating  that  you 
were  injured  by  coming  in  contact  with  a  telephone  wire  which 
had  become  detached  from  the  pole  and  hung  down  in  the  highway 
over  which  you  were  driving  and  asking  opinion  whether  you  are 
entitled  to  recover  damages  from  the  telephone  company  or  the 
town  is  received. 

The  town  would  be  liable  provided  the  highway  conunissioner 
had  notice  of  the  pending  wire  and  neglected  to  remove  it,  or  was 
negligent  in  not  knowing  of  the  danger  that  it  caused:  that  is 
that  the  defect  existed  for  such  a  long  time  that  by  the  exercise  of 
due  care  in  the  performance  of  hi«  duties  he  should  have  dis- 
covered and  remedied  it. 

The  telephone  company  is  liable  if  it  negligently  or  insecurely 
fastened  the  wire  to  the  pole  or  allowed  the  pole  to  become  de- 
cayed or  the  wire  or  fastening  rusted,  so  that  the  fastening  would. 
not  hold  or  did  or  omitted  any  act  which  ordinary  care  required 
to  keep  its  wires  from  interfering  with  travelers  upon  the  highway. 

If  you  by  your  own  want  of  care  caused  or  contributed  to  the 
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injuries,  you  cannot  recover  of  either  the  town  or  the  telephone 
company. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Stock  Corporations  Law. 

Method  of  procedi;rc  where  a  new  corporation  takes  over  the  prop- 
erty of  an  old  corporation. 

STATE  OF  NEW  YORK, 

Attorney-Genera-l's  Office, 

Albany,  August  20,  1908. 
W.  W.  HuRBARi),  Esq.,  Good  Ground,  N.  Y.: 

Dear  Sir. —  Your  letter  of  August  17,  1908,  asking  opinion 
whether  a  corporation  whose  building  burned  may  transfer  the 
land  to  a  new  company  or  ^^  some  new  men ''  who  propose  to  build 
on  the  site  of  the  burned  buildings,  is  received. 

You  state  that,  *'  Now  some  new  men  propose  to  build  another 
hall  and  the  members  of  the  old  corporation  have  offered  us  their 
papers  and  rights  to  the  incorporation  if  we  would  pay  whatever 
tax  may  be  due." 

Those  owning  the  shares  of  the  corporation  may  transfer  the 
certificates  to  the  men  who  desire  to  do  the  building.  That  would 
seem  the  simplest,  most  effectual  way  to  transfer  the  rights  to 
the  incorporation. 

If  it  is  desired  to  have  a  new  corporation  take  the  property 
of  the  old  corporation,  it  may  be  done  by  obtaining  the  consent  of 
two-thirds  of  the  stwk  of  the  old  corporation,  as  required  by  sec- 
tion 33  of  the  Stock  Corporation  Law  and  having  duly  adopted 
an  appropriate  resolution  authorizing  its  president  or  other  agent 
to  execute  the  proper  conveyances  of  the  property,  unless  by  so 
doing,  the  rights  of  creditors  are  affected  (See  167  X.  Y.  89). 
Yours  truly, 

WILLIAM  S.  JACKSOX, 

Attorney-General. 
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Election  Law  —  Section  10. 

Polling  place,  town  of  Nassau,  proximity  of  barroom  renders 
designation  of  illegal. 

STATE  OF  NEW  YORK: 

Attoeney-Geneeax's  Office, 

Albany,  September  2,  1908. 

J.  W.  Beckeb,  Esq.,  W.  L.  Vincent,  Esq.,  Committee  of  the 
Town  Boards  Nassau,  Rensselaer  County,  N.  Y.: 

Gentlemen. —  Your  letter  of  the  2nd  inst.,  was  received, 
asking  an  opinion  from  this  office  as  to  the  legality  of  the  designa- 
tion of  a  certain  place  in  the  town  of  Nassau  for  the  registering 
and  voting  for  the  general  election  of  1908. 

The  place  you  describe  is  a  room  in  a  hotel  where  liquor  is 
sold, — "  Said  room  being  directly  over  the  barroom,  a  door  in 
said  room  opening  into  a  hall  from  which  a  stairway  leads  to 
another  hall  below  and  a  door  from  the  barroom  opening  into  the 
lower  hall." 

So  much  of  section  10  of  the  Election  Law  as  relate  to  this 
subject  reads: 

"  No  room  shall  be  designated  elsewhere  than  in  a  city 
if  within  thirty  days  before  such  designation  intoxicating 
liquors,  ale  or  beer  shall  have  been  sold  in  such  rooms  or  in 
a  room  adjoining  thereto  with  a  bar  or  passageway  between 
the  two  rooms." 

From  your  description  it  clearly  appears  that  there  is  a  passage- 
way between  the  room  you  propose  to  designate  for  a  polling  place 
and  the  room  in  which  intoxicating  liquors  are  sold.  The  fact 
that  such  room  and  barroom  are  on  different  floors  does  not  avoid 
the  prohibition  of  the  statute. 

I  am  therefore  of  the  opinion  that  the  designation  of  the  room 
described  by  you  as  a  voting  place,  would  be  illegal  under  the 
provisions  of  section  10  of  the  Election  Law  as  above  quoted. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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Tax  Law  —  Sections  3  and  4  —  Assessments. 

Municipal  corporations,  whether  property  of  village  of  Ballston 
Spa,  held  as  a  sewage  disposal  plant,  and  located  within  the 
town  of  Malta,  is  taxable. 

STATE  OF  NEW  YORK: 

Attobnby-Genbrax's  Office, 

.  Albany,  September  2,  1908. 

Mr.  George  F.  Best,  Assessor,  Malta,  N.  Y.: 

Dear  Sir. —  In  reply  to  your  communication  of  August  22d 
and  your  conversation  on  the  same  subject,  in  which  you  ask  if 
the  town  of  Malta  legally  can  assess  real  property  owned  by  the 
village  of  Ballston  Spa  and  held  for  public  use,  namely,  for  a 
sewage  disposal  plant,  such  property  being  situated  outside  of  the 
corporate  boundaries  of  the  village  of  Ballston  Spa  and  within 
the  town  of  Malta,  I  beg  to  say: 

Section  3  of  the  Tax  Law  provides  that  all  real  and  personal 
property  within  this  State  is  taxable  unless  exempt  from  taxation 
by  law.  This  clearly  embraces  the  property  owned  by  a  munici- 
pal as  well  as  other  corporations  and  subjects  it  to  taxation  unless 
exempt  by  law. 

Section  4  of  the  Tax  Law  reads: 

"  Exemption  from  taxation.  The  following  property  shall 
be  exempt  from  taxation : 

« 2    *     *     *     * 

"  3.  Property  of  a  municipal  corporation  of  the  State  held 
for  public  use,  except  the  portion  of  such  property  not  within 
the  corporation." 

The  exception  in  subdivision  3  of  section  4,  quoted  above,  limits 
the  exemption  of  property  held  by  a  municipal  corporation  for 
public  use  to  so  much  of  it  as  lies  within  its  boundaries : 

In  the  case  of  the  People  ex  rel.  City  of  Amsterdam  v.  Hess, 
157  N.  Y.,  p.  45,  Judge  Bartlett  says: 

'*  The  history  of  Section  4  of  the  present  law  (Tax  Law) 
is  instructive  and  discloses  the  policy  of  the  Legislature. 
The  revisers  submitted  to  the  Legislature  the  Tax  Law  with 
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Section  4,  Subdivision  3  reading  as  follows  as  to  exemption : 
*  Property  of  the  municipal  corporations  of  the  State  held 
for  public  use/  This  was  merely  a  codification  of  the  rule 
of  the  common  law  and  evidences  the  views  of  the  revisers. 
They  proposed  to  exempt  all  property  held  by  municipal  cor- 
porations for  public  use  without  regard  to  its  location.  The 
L^slature,  after  due  consideration,  added  these  words  to 
those  last  quoted  *  except  the  portion  of  such  property  not 
within  the  corporation/  (Report  of  Commissioners  of  Sta- 
tutory Revision,  1896,  p.  16).  It  thus  appears  that  the 
Legislature  was  of  opinion  that  public  policy  required  if  a 
municipality  saw  fit  to  acquire  valuable  property  within  the 
boundaries  of  a  municipality,  it  was  only  just  to  the  latter 
that  the  former  should  pay  its  share  of  the  local  taxes.  *  *  * 
In  many  instances  they  condemn  or  purchase  a  large  amount 
of  real  estate  within  the  limits  of  some  neighboring  munici- 
pality in  order  to  secure  a  water  supply  and  unless  liable  to 
local  taxation  thereon  the  taxpayers  owning  the  remaining 
real  estate  are  subject  to  greatly  increased  tax  burdens." 

The  same  principle  has  been  held  in  the  case  of  the  city  of 
Rochester  v.  Coe,  25  App.  Div.  300. 

I  am  therefore  of  the  opinion  that  the  property  of  the  village 
of  Ballston  Spa  located  within  the  town  of  Malta  is  taxable. 
Yours  truly, 

WILLIAM  S.  JACKSON, 
Attomey-GeneraL 

Highways  —  State  Roads. 

Town  of  Stockport,  change  in  plan  for  retaining  wall  by  certain 
private  individuals  guaranteeing  payment,  reimbursement  of 
by  town  board. 

STATE  OF  NEW  YORK: 

Attorney-General's  Office, 

Albany,  September  2,  1908. 

C.  R.  Van  De  Carr,  Esq.,  Stockport,  N.  Y.: 

Dear  Sir. —  Yours  of  the  1st  ultimo,  asking  for  my  opinion 
relative  to  the  legality  of  a  resolution  passed  by  the  town  board 
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of  Stockport,  N.  Y.,  appropriating  money  to  change  retaining 
wall,  is  duly  received. 

The  facts  as  I  gather  them  from  letters  and  papers  heretofore 
received  by  me  in  this  matter  ai'e  as  follows : 

A  State  road  was  to  be  built  in  Stockport,  and  in  connection 
with  same,  a  retaining  wall  of  a  certain  height  and  depth  was  also 
to  be  built, —  where,  I  do  not  know,  as  the  papers  do  not  state. 
The  plans  for  such  road  and  retaining  wall  prepared  by  the  State 
Engineer  were  duly  adopted  and  the  necessary  appropriation 
therefor  was  duly  made.  It  appears  that  while  the  road  was  in 
process  of  construction,  the  retaining  wall  was  changed,  probably 
improved  upon,  and  at  an  additional  cost  to  that  originally  pro- 
vided for  in  the  appropriation.  The  work  which  such  change  and 
modification  in  such  wall  called  for,  was  not  ordered  by  a  resolu- 
tion of  said  town  board,  but  was  done  by  and  at  the  request  of 
certain  citizens  of  said  tovm,  of  whom  three  parties  you  state, 
guaranteed  the  payment  of  the  additional  cost  and  expense.  Such 
parties  now  desire  to  know  if  such  town  board  can  reimburse 
them. 

The  building  of  a  retaining  wall  for  a  highway  is  a  proper  part 
of  the  construction  or  maintenance  of  such  highway  and  a  decision 
as  to  the  necessity  of  building  such  wall  rests  in  the  discretion 
of  the  town  authorities.  If  the  town  authorities  decide  that  the 
building  of  such  wall  is  proper  and  necessary  they  can  make  pro- 
vision for  its  being  built  out  of  the  highway  funds  of  the  town 
and  the  application  of  such  funds  to  such  purpose  is  for  the  proper 
town  purposes.  That  being  the  case  the  town  has  like  authority 
to  reimburse  the  persons  who  guaranteed  or  paid  the  expenses  of 
building  such  wall. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Atiomey-Generah 
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Primary  Election  Law  —  Sections  1,  2,  and  3. 
Enrollment  envelopes,  whether  they  shall  be  numbered. 

STATE  OF  NEW  YORK: 

Attornby-Geneeal's  Office, 

Albany,  September  10,  1908. 

Hon.   John   Fkaney,   County   Cleric,  Albany  County,  Albany j 
N.  Y.: 

Dear  Sir. —  Your  inquiry  of  September  9,  1908,  relating  to 
apparent  conflict  of  subdivisions  1  and  2  of  section  3  of  the  Pri- 
mary Election  Law  pertaining  to  the  indorsement  of  the  enroll- 
ment envelopes,  received. 

Your  statement  that  subdivision  1,  as  amended  by  chapter  456 
of  the  Laws  of  1908,  seems  to  preclude  the  numbering  of  the  en- 
rollment envelope  is  not  fully  sustained  by  the  wording  of  said 
subdivision.     Said  subdivision  contains  the  following: 

"  Nothing  shall  be  printed  or  written  upon  the  enrollment 
envelopes  except  the  following  words  or  the  substance  thereof, 
blanks  to  be  filled  in  in  type  as  far  as  possible." 

The  number  is  not  included  in  the  words  or  substance  thereof 
thereafter  specified  but  the  same  subdivision  contains  a  specific 
authority  for  the  numbering  of  the  enrollment  envelopes  in  the 
following  language : 

"  The  enrollment  blanks  shall  have  thereon  only  the  em- 
blems of  those  parties  to  which  this  act  is  applicable  and 
shall  be  distributed  inclosed  within  the  enrollment  envelopes 
having  corresponding  enrollment  numbers." 

Subdivision  2  referring  to  the  delivery  of  a  second  set  of 
enrollment  blanks  further  provides: 

"  Which  number  shall  always  be  the  highest  number  of  the 
enrollment  blanks  and  envelopes  then  imused  in  such  booth." 

In  my  opinion  the  intention  that  such  enrollment  envelopes 
should  be  numbered  is,  therefore,  clearly  indicated. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 

Digitized  by  V^OOQIC 


Eepobt  of  the  Attoeney-Qeneral.  587 

Highway  Law  —  Sections  53-a  and  70. 
Eemoval  of  weeds  and  brush  by  abutting  owners. 

STATE  OF  NEW  YORK: 

Attobnby-Genbbal's  Office, 

Albany,  September  11,  1908. 

Hon.  H.  E.  Smith,  Resident  Engineer,  Oswego,  N.  Y.: 

Dear  Sir. —  Your  letters  of  August  13th  and  September  9, 
1908,  asking  opinion  whether  under  section  53-a  and  section  70 
of  the  Highway  Law  the  abutters  on  each  side  of  the  highways 
are  obliged  to  remove  noxious  weeds  and  brush  to  the  center  line 
of  such  highway,  or  whether  that  duty  falls  "  solely  upon  the 
abutter  whose  land  said  highway  originally  was,"  are  received. 

I  assume  the  question  has  reference  to  a  case  where  the  center 
line  of  the  road  is  not  the  boundary  line  between  the  adjacent 
land  owners,  but  the  outer  line  of  the  highway  is  such  boundary 
line. 

The  statutes  in  question  require  that  the  owner  or  occupant 
of  lands  "  situated  along  the  highway  "  and  "  Every  person  or 
corporation  owning  or  occupying  *  *  *  any  lands  abutting 
upon  any  highway  shall  cause  all  noxious  weeds,  etc.,  to  be  cut." 

In  my  opinion  the  person  whose  lands  abut  on  the  highway, 
whether  the  line  of  his  land  is  at  the  edge  or  in  the  center  of  the 
highway,  is  required  by  the  statute  to  cut,  destroy  and  remove 
brush  and  weeds  from  the  highway  fronting  such  lands  and  where 
diflFerent  persons  own  the  land  fronting  on  either  side,  each  should 
cut  the  brush,  etc.,  to  the  center  line  of  the  highway,  regardless 
of  whether  the  center  line  of  the  highway  is  the  boundary  line 
of  the  lands. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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Tax  Law  —  Sections  89,  150,  151. 

Eeassessment  of  property  before  being  sold  for  unpaid  taxes,  no 
longer  required  under  amendment  of  chapter  171,  Laws  1902. 

STATE  OF  NEW  YORK: 

Attobnby-Qewkral's  Office, 

Ai^BAKY,  September  11,  1908. 

R.  G.  Robinson,  Esq.,  County  Treasurer,  Ithaca,  N,  Y.: 

Dear  Sir. —  Your  letter  of  August  2-9,  1908,  asking  opinion 
whether  unpaid  taxes  must  be  reassessed  under  section  89  of  the 
Tax  Law  before  being  sold  as  provided  in  sections  150  and  151, 
and  directing  attention  to  the  decisions  of  the  courts  in  People  v. 
Lewis,  111  X.  Y.  Supp.  398;  Rose  v.  Northrup,  41  Misc.  238, 
(aifM  179  X.  Y.  565),  is  received. 

At  the  time  of  the  sale  of  lands  involved  in  those  cases  section 
89  of  the  Tax  Law  required  that  in  the  month  of  July  there  be 
furnished  a  "  certified  abstract  of  the  tax  roll  relating  to  such 
unpaid  taxes,  and  such  supervisor  before  the  delivery  of  the 
assessment  roll  of  such  tax  district  to  the  collector  shall  add  a 
description  of  such  real  property  to  the  assessment  of  the  then 
current  year  in  the  part  thereof  relating  to  nonresident  lands, 
stating  that  it  is  a  reassessment  of  such  tax  and  shall  charge  the 
same  therewith." 

In  the  recent  case  of  People  ex  rel.  Miller  v.  Lewis,  111  N.  Y. 
Supp.  398,  the  petition  shows  that  the  sale  was  for  taxes  assessed 
in  1898,  1899  and  1900,  and  the  sale  was  December  17,  1902. 

But  by  the  amendment  of  chapter  171,  Laws  of  1902,  that  part 
relating  to  reassessment  was  omitted  and  reassessment  is  no  longer 
required  or  permitted. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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Highways. 

Closing  of  Johnstown-Tribes  Hill  road  during  improvement.  No 
decision  of  courts  as  to  liability  for  damages  to  persons  de- 
prived of  use  of  road. 

STATE  OF  NEW  YORK: 

Attorney-Geneeal's  Office, 

Albany,  September  24,  1008. 

HoRTON  D.  Wright,  Esq.,  AUorney-at-law,  Oloversville,  N.  Y.: 

Dear  Sir. —  Your  letter  of  September  18,  1908,  asking  to  be 
informed  under  what  authority  a  highway  is  closed  for  the  pur- 
pose of  being  improved,  and  who  is  liable  for  the  damages  occa- 
sioned by  such  closing,  is  received. 

A  highway  may  be  temporarily  closed  when  a  contract  has  been 
let  for  its  improvement  under  the  "  Higbie-Arrastrong  Law " 
when  the  engineer  in  charge  of  the  work  shall  certify  the  neces- 
sity thereof  in  writing,  and  otherwise  comply  with  section  11, 
chapter  298,  Laws  of  1904,  chapter  717,  Laws  of  1907. 

I  am  not  aware  of  any  provision  for  the  payment  of  damages 
to  persons  deprived  of  the  use  of  such  closed  highways  and  am 
unable  to  find  any  decision  of  a  court  involving  the  subject. 

I  am  inclined  to  the  opinion  that  such  is  Damnum  absque 
injuria.  Yours  truly, 

WILLIAM  S.  JACKSON, 
Attorney-General. 

Village  Law  —  Section  41. 

■Qualification  of  voters.     Right  of  soldiers  and  ministers  owning 
none  but  exempt  property,  to  vote. 

STATE  OF  NEW  YORK: 

Attorney-General's  Office, 

Albany,  September  9,  1908. 

Mr.  Clare  Willard,  Allegany,  N.  Y.: 

Dear  Sir. —  Your  letter  of  the  5th  inst.  asking  certain  ques- 
tions as  to  the  qualification  of  voters  of  a  village  upon  a  proposi- 
tion, is  duly  received. 

Digitized  byVjOOQlC 


540  RbPOBT    of   the   AxTOBNEY-GBiraRAI.. 

I  have  just  telegraphed  you  as  follows: 

"  Under  General  Village  Law,  owner  of  stock  not  assessed 
to  him  cannot  vote." 

The  question  asked  by  you  and  to  which  the  above  telegram 
was  au  answer,  is  stated  by  you  as  follows : 

"Having  all  other  qualifications,  but  property,  can  a 
stockholder  in  a  stock  corporation  owning  property  in  the 
Village  assessed,  vote  on  Village  appropriations." 

I  assume  that  your  village  is  incorporated  under  the  General 
Village  Law,  section  41  of  which  was  amended  by  chapter  404 
of  the  Laws  of  1906  and  reads  as  follows : 

"  Section  41.  Qualification  of  voters. — A  voter  at  a  village 
election  other  than  the  first,  must  possess  the  following  quali- 
fications. 

1.  To  entitle  him  to  vote  for  an  officer,  he  miist  be  qualified 
to  vote  at  a  Town  Meeting  of  the  Town  in  which  he  resides 
and  must  have  resided  in  the  Village  thirty  days  next  pre^ 
ceding  such  election. 

2.  To  entitle  him  to  vote  upon  a  proposition  he  must  be 
entitled  to  vote  for  an  officer  and  he  must  also  be  the  owner 
of  property  in  the  Village  assessed  upon  the  last  preceding 
assessment  roll  thereof     *     *     *." 

This  section  requires  therefore  that  a  person  to  be  entitled  to 
vote  upon  a  proposition,  must  be  both  the  owner  of  property  sub- 
ject to  taxation  and  also  be  assessed  therefor  upon  the  last  pre- 
ceding assessment-roll. 

The  ownership  of  stock  in  a  stock  corporation  such  as  you 
describe,  would  not  qualify  the  holder  under  this  section,  and  in 
addition,  the  fact  that  he  was  not  assessed  for  such  stock  would 
create  an  obvious  disqualification,  he  not  being  assessed  for  any 
other  property. 
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Your  other  question  to  wit: 

"  Can  a  soldier  or  minister  owning  only  property  which 
is  on  the  assessment  roll  but  exempt,  vote  ? " 

should  also  be  answered  in  the  negative.    The  ownership  of  prop- 
erty not  subject  to  taxation  and  therefore  not  assessed  does  not 
comply  with  the  statutory  requirement. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-Oeneral. 


Election  Law  —  Sections  169a,  169b. 
Appointment  of  voting  machine  custodians. 

STATE  OF  NEW  YORK: 

Attobney-Genebal's  Office, 

Albany,  September  23,  1908. 

Abthttb  E.  Huton,  Esq.,  Medina,  N.  Y.: 

Dear  Sir. —  Eeplying  to  your  inquiry  of  recent  date  relative 
to  the  appointment  of  voting  machine  custodians,  I  inclose  here- 
with a  copy  of  the  statute  relative  thereto. 

In  my  opinion  the  board  is  not  compelled  to  appoint  more 
than  one  man  to  that  office,  except  in  cities  where  more  than 
twenty  voting  machines  are  used,  more  than  one  custodian  shall 
be  appointed.  Said  custodian  or  custodians  shall  cause  the  ma- 
chine to  be  put  in  order  under  the  direction  of  the  board  of  offi- 
cers having  charge  and  control  of  matters  pertaining  to  the  elec- 
tion (Chapter  491,  section  169a,  Laws  of  1908). 

Such  custodian  or  custodians  shall  instruct  each  board  of  in- 
spectors in  the  use  of  the  machine  and  furnish  each  inspector 
who  has  received  such  instruction  and  is  fully  qualified  to  prop- 
erly conduct  the  election,  with  a  certificate.  No  inspector  of 
election  shall  serve  in  any  election  at  which  a  voting  machine 
is  used  unless  he  shall  have  received  a  certificate  to  that  effect 
from  the  custodian.  This  would  not  prevent  an  inspector  from 
acting  on  the  board  of  registry,  nor  would  it  prevent  the  appoint- 
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ment  of  an  inspector,  who  has  not  received  such  instruction  or  a 
certificate,  to  fill  a  vacancy  (Section  169b). 

The  custodian  or  custodians  so  appointed  must  be  competent 
persons  qualified  to  properly  label,  put  in  order,  set,  arrange  and 
instruct  in  the  use  of  said  machine. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Highway  Law,  Chapter  330,  Laws  1908  —  State  Roads. 

Construction  of  Armonk  &  Randall's  Corners  Road,  Xo.  2499, 
Westchester  county.  In  case  State  Engineer  appropriates 
county  funds  for  such  construction,  whether  county  will  be 
deprived  of  advantage  of  State  bearing  total  expense  under 
provisions  of  section  120. 

STATE  OF  NEW  YORK: 

Attobney-Geneeal's  Office, 

Albany,  September  25,  1908. 

Hon.  John  J.  Sinnott,  Chairman  Board  of  Supervisors,  West- 
chester County,  N.  Y. : 

Dear  Sir. —  The  certified  copy  of  the  resolution  of  the  Board  of 
Supervisors  of  Westchester  county  of  September  14,  1908,  asking 
opinion  whether  in  the  event  of  the  adoption  of  a  resolution  appro- 
priating county  funds  for  the  construction  of  road  Xo.  2499  the 
oxpense  of  the  improvement  of  which  would  be,  for  the  State, 
$11,150,  for  the  county,  $7,805,  and  the  town  of  North  Castle, 
$3,345,  in  1908,  the  county  will  be  deprived  of  the  advantage  of 
having  said  road  constriicted  at  the  sole  exj)ense  of  the  State  under 
the  provisions  of  section  120,  chapter  380,  Laws  of  1908,  is  re- 
ceived. 

Notwithstanding  some  reluctance  because  of  possible  embarrass- 
ment of  my  successor  who  may  be  called  upon  to  defend  the  State 
against  some  claim  of  your  county  or  town,  and  because  you  have 
a  county  attorney  to  whom  you  may  apply  for  advice,  I  have  con- 
cluded to  comply  with  the  request. 
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Section  314  of  chapter  330,  Laws  of  1908,  contains  the  follow- 
ing: 

"  The  provisions  of  this  chapter  shall. not  affect  or  impair 
any  act  done  or  right  accrmng,  accrued  or  acquired  under  or 
in  pursuance  of  any  resolution  adopted  by  the  hoard  of  super- 
visors of  a  county,  on  or  before  the  81st  day  of  Dec.  1908, 
requesting  the  construction  or  improvement  of  a  highway 
therein  as  provided  in  Chap.  115,  Laws  of  1898  *  *  * 
or  under  or  in  pursuance  of  any  resolution  adopted  on  or  be- 
fore such  date  by  a  board  of  supervisors,  under  such  act  and 
the  acts  amendatory  thereof  providing  for  the  construction  or 
improvement  of  a  highway  in  a  county  in  accordance  with 
maps,  plans  and  specifications  submitted  to  such  board  by  the 
State  Engineer,  or  under  or  in  pursuance  of  any  contract  for 
the  construction  .or  improvement  of  a  highway  awarded  as 
provided  by  said  Chapter     *     *     *. 

All  further  proceedings  in  respect  to  such  highway  shall  be 
taken  in  accordance  with  the  provisions  of  this  chapter." 

The  State,  county  and  town  are  distinct  corporations  and  each 
has  rights  ajocruing  under  the  provisions  of  chapter  115,  Laws  of 
1898. 

The  county  and  town  each  has  the  right  to  the  improved  high- 
way and  to  have  the  State  pay  its  share,  and  keep  the  highways  in 
repair  thereafter.  The  State  has  the  right  to  the  improved  high- 
way and  to  have  the  county  and  town  pay  their  respective  shares 
of  the  expense. 

These  rights  accrue  upon  the  preliminary  steps  being  taken  and 
the  adoption  of  the  resolution  by  the  board  of  supervisors,  that  the 
highway  be  so  improved  and  transmitting  a  certified  copy  of  such 
resolution  to  the  State  Engineer,  and,  chapter  330  of  the  Laws  of 
1908,  "  shall  not  affect  or  impair  any  act  done  or  right  accruing, 
accrued  or  acquired." 

(Section  66,  chapter  115,  Laws  of  1898;  chapter  717,  Laws  of 
1907;  chapter  718,  Laws  of  1907). 

It  is  necessary  to  consider  what  is  m-eant  by  the  words  ^'AU 
further  proceedings  in  respect  to  such  highway  shall  be  taken  in 
accordance  with  the  provisions  of  this  chapter." 
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Clearly  they  do  include  the  completion  of  contracts,  inspection, 
acceptance  or  rejection  of  work,  changes  in  plans,  certifying  as  to 
the  closing  of  highways  and  the  apportionment  of  the  cost  of  the 
improvement,  and  all  other  things  necessary  to  complete  the  im- 
provement after  January  1,  1909.  (See  section  310,  chapter  330, 
Laws  of  1908.) 

But  it  is  my  opinion  that  they  do  not  change  the  amount  to  be 
collected  or  the  shares  to  be  respectively  paid  by  the  State,  county 
and  town  fixed  by  the  proceedings  already  taken  under  the  previous 
statutes,  and  by  adopting  the  resolutions  mentioned,  if  the  pre- 
liminary requirements  have  been  complied  with,  the  improvement 
can  not  be  made  at  the  sole  expense  of  the  State. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Highway  Law,  Chapter  330,  Laws  1908  —  State  Roads. 

Damage  arising  from  change  of  grade  in  construction  of  highways, 
preventing  approach  to  farm  lands,  whether  recoverable. 

STATE  OF  NEW  YORK: 

Attobney-Genebal's  Office, 

Albany,  October  14,  1908. 

Stephen  H.  Mebbitt,  Esq.,  Millhroolc,  Dutchess  Co.,  N.  Y.: 

Dear  Sir. —  Your  letter  of  October  7,  1908,  stating  that  in  the 
construction  of  the  State  road  the  grade  has  been  changed  so  as  to 
prevent  passage  to  your  farm  buildings  and  driveways,  and  asking 
who  are  the  proper  parties  to  remedy  the  condition,  is  received. 

Chapter  530,  Laws  of  1906,  provides  for  the  payment  by  the 
town  of  damages  caused  by  a  change  of  grade  in  a  highway  which 
"  shall  be  repaired,  graded  and  macadamized  from  curb  to  curb 
by  the  authorities  of  the  town  in  accordance  with  the  provisions 
of  section  69  of  chapter  686  of  the  Laws  of  1892,"  and  the  new 
Highway  Law,  chapter  330,  Laws  of  1908,  section  59,  contains  a 
similar  provision,  but  I  do  not  understand  that  the  improvement 
in  your  case  was  under  that  law  or  extended  from  curb  to  curb. 
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Ordinarily  damages  caused  by  a  change  of  grade  of  a  country 
road  are  not  recoverable.  Falmsbee  v.  Amsterdam,  142  N.  Y. 
118;  Watson  v.  Kingston,  114  N.  Y.  88.  Officers  in  charge  of  the 
highways  are  not  in  duty  bound  to  construct  approaches  from  ad- 
joining lands  to  the  highways.  Such  approaches  may  be  con- 
structed by  the  owners  of  the  adjacent  lands.  The  highway  officers 
would  no  doubt  be  authorized  to  require  such  approaches  to  be  safe, 
sightly  and  appropriate,  but  could  not  prevent  proper  means  of 
access  to  the  public  highways. 

»  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General, 


Election  Law. 

Office  of  custodian  of  voting  machines  and  election  inspectors,  two 

proper  and  distinct  offices. 

STATE  OF  NEW  YORK: 

Attobney-Geneeal's  Office, 

Albany,  October  15,  1908. 

A.  S.  Baenes,  Esq.,  Rock  Stream,  N.  Y.: 

Dear  Sir. — ^  Your  inquiry  of  the  13th  instant  received. 

From  your  statement  it  would  seem  that  the  custodian  of  ballot 
machines,  appointed  under  chapter  491  of  the  Laws  of  1908,  is 
also  not  only  an  inspector  of  election,  but  also  chairman  of  the 
election  board.  It  is  my  opinion  that  the  plain  intent  of  the  statute 
was  that  the  office  of  custodian  of  the  ballot  machines  and  office  of 
inspector  of  election  should  be  separate  and  distinct  offices.  In  fact 
the  custodian  of  ballot  machines,  according  to  statute,  "  shall  be 
considered  as  officer  of  election.'' 

The  duties  of  a  custodian  and  of  an  inspector  of  election  in  a 
considerable  degree  conflict  one  with  the  other  and  cannot  con- 
sistently be  performed  by  the  same  person.  For  example,  the 
statute  provides  that,  the  custodian  shall  instruct  the  inspectors  of 
election  and  no  inspector  shall  serve  unless  he  has  received  a  cer- 
tificate  of  qualification  from  the  cvistodian. 
18 
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In  my  opinion  it  is  the  plain  intent  of  the  statute  that  the  two 
offices  should  be  separate  and  distinct  and  no  one  person  can  con- 
sistently perform  the  duties  of  a  custodian  and  also  of  chairman  of 
the  board  of  election  inspectors. 

'  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


Highway  Law  —  State  Roads 

Width  of  State  roads  to  be  determined  by  State  Engineer.  Com- 
missioner of  Highways  not  authorized  to  remove  fences  which 
may  encroach,  or  other  obstructions. 

STATE  OF  NEW  YORK: 

Attobney-Genbiul's  Office, 

Albany,  October  20,  1908. 

Mr.  W.  H.  Lasheb,  Griffin  Corners,  N.  Y,  : 

Dear  Sir. —  Your  letter  of  October  18th  asking  how  many  rods 
wide  a  State  road  may  be  between  fences  and  whether,  when  there 
is  plenty  of  room  for  two  teams  to  pass,  a  person  may  be  required 
to  move  fences  to  the  actual  road  line,  although  the  fences  do  not 
interfere  with  travel,  and  whether  the  town  officers  or  the  State 
officers  are  in  charge  of  State  roads,  is  received. 

There  is  no  definite  width  prescribed  by  law  for  a  highway  im- 
proved under  chapter  115,  Laws  of  1898,  except  that  the  State 
Engineer  "  may  provide  for  the  widening  of  an  existing  high- 
way," and  may  include  such  embankments  and  retaining  walls  as 
are  necessary."     (Id.,  section  4). 

Fences  or  other  encroachments  in  a  highway  may  be  removed 
whenever  they  are  within  the  bounds  of  the  highway  and  no  length 
of  time  can  give  a  right  to  maintain  such  encroachments.  (Driggs 
V.  Phillips,  103  N.  Y.  77.) 

Notice  must  be  given  if  the  owner  is  required  to  remove  fence. 
(Highway  Law,  section  105;  Laws  of  1904,  chapter  478;  Sar- 
dinia V.  Butler,  149  N.  Y.  505.) 
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But  a  highway  oommissioner  or  officer  in  charge  of  the  highway 
may  remove  any  such  obstruction.  (Hathaway  v.  Jenks,  67  Hun 
289.) 

I  do  not  now  say  whether  in  my  opinion  the  State  Engineer  has 
authority  to  remove  such  fences  for  the  reason  that  if  he  were  sued 
for  trespass  for  so  doing  it  would  be  the  duty  of  this  Department 
to  defend  the  action,  but  section  105  of  the  Highway  Law  clearly 
authorizes  actions  to  compel  owners  of  lands  to  remove  such  ob- 
structions by  commissioners  of  highways  in  the  name  of  the  town. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


Insurance  Law — 1906  —  Life  Insurance  Companies, 

Limitations  on  salaries  of  general  officers. 

STATE  OF  NEW  YORK, 

Attorney-Genebal's  Office, 

Albany,  October  22,  1908. 

Mr.  TiLDEN  Sharp,  54  Grant  Avenue,  Albany,  N.  Y.: 

Dear  Sir. —  Your  communication  of  the  20th  inst.  is  received, 
in  which  you  ask: 

1.  Whether  there  is  a  limitation  in  the  Insurance  Law  of  this 
State  upon  the  expenditure  which  life  insurance  corporations  may 
make  for  salaries  to  their  general  officers,  and 

2.  Whether  there  is  any  such  limitation  upon  the  amount  which 
such  corporations  may  pay  to  their  agents  or  other  subordinates. 

Replying  thereto  I  would  say  that  the  Insurance  Law  as 
amended  in  1906  contains  no  limitation  upon  the  salaries  which 
may  be  paid  by  such  corporations  to  their  general  officers,  except  a 
provision  in  section  97  which  in  effect  provides  that  the  total  ex- 
penditures for  all  corporate  purposes  shall  not  exceed  the  net 
premium  receipts  of  such  corporations.  There  is,  however,  a 
specific  limitation  in  the  section  referred  to  upon  the  amount  which 
may  be  paid  to  agents  and  other  subordinates. 
'  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomef/'General, 
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Election  Law  —  Section  104,  106. 

Hour  for  closing  polls  where  voting  machines  are  used. 

(See  opinion  October  19,  1908.) 

STATE  OF  NEW  YOEK, 

Attobney-Genekax's  Office, 

Albany,  October  26,  1908. 

Hon.  Thomas  Wheeleb,  Mayor,  Utica,  N.  Y. : 

Dear  Sir. —  Your  letter  of  the  23d  inst.  is  received,  in  which 
you  refer  to  an  opinion  recently  given  by  this  office  in  reference  to 
the  time  of  closing  the  polls  at  a  general  election,  and  asking 
whether  the  views  therein  expressed  would  apply  to  the  places 
where  voting  machines  are  used.  The  general  provisions  of  the 
Election  Law  upon  this  subject  are  as  follows: 

"  Section  3.  The  polls  of  every  general  election  *  *  * 
shall  be  opened  at  six  o'clock  in  the  forenoon  and  shall  dose 
at  five  o'clock  in  the  afternoon  *  *  *,  The  closing  of 
the  polls  shall  be  deemed  to  mean  the  close  of  the  delivery  of 
official  ballots  to  electors  and  the  electors  entitled  to  vote,  who 
have  lawfully  begun  the  act  of  voting  before  the  time  fixed 
for  the  close  of  the  polls,  shall  be  allowed  to  complete  the 
act." 

"  Section  104,  Subd.  1.  While  the  polls  are  open  the  elec- 
tors entitled  to  vote  and  who  have  not  previously  voted  thereat 
may  enter  within  the  guard  rail  at  the  polling  place  of  such 
election  for  the  purpose  of  voting  in  such  order  that  there 
shall  not  at  any  time  be  within  such  guard  rail  more  than 
twice  as  many  electors  as  there  are  voting  booths  thereat  in 
•addition  to  the  persons  lawfully  within  such  guard  rails  for 
othor  purposes  than  voting." 

'  Section  106.  *  *  *  When  a  person  shall  have  re- 
ceived an  official  ballot  from  the  ballot  clerks  or  inspectors  as 
herein  before  provided,  he  shall  be  deemed  to  have  commenced 
the  act  of  voting.     *     *     *." 

In  advising  the  State  Superintendent  of  Elections  I  expressed 
the  opinion  that  these  statutory  provisions  were  dear  and  pro- 


Digiti 


ized  by  Google 


Eeport  of  the  AttoeneY'Qeneral.  549 

vided  that  the  polls  shall  be  closed  at  five  o'clock,  but  that  any 
elector  who  has  received  his  ballot  before  five  o'clock  shall  be  per- 
mitted to  cast  it,  but  that  all  electors  who  do  not  receive  their 
ballots  before  five  o'clock  cannot  be  permitted  to  vote.  This  opin- 
ion is  in  harmony  with  the  decisions  of  the  court  (re  Smith,  18 
N.  Y.  State  Eeporter  785;  People  ex  rel.  Case  v.  Haswell,  2 
Howard's  Pr.  N.  S.  472),  and  also  with  previous  opinions  ren- 
dered by  this  office  (Attorney-General  Rosendale,  Apr.  9,  1892; 
Attorney-General  Hancock,  Sept.  26,  1894,  July  26,  1897.) 

The  provisions  relating  to  the  use  of  voting  machines  are  con- 
tained in  article  VII  of  the  Election  Law,  and  section  180  as 
contained  in  that  article  provides: 

"  The  provisions  of  the  other  articles  of  this  chapter  apply 
as  far  as  practicable  to  voting  by  voting  machines,  except  as 
herein  provided." 

This  provision  makes  sections  3  and  106,  as  above  quoted,  appli- 
cable, but  not  section  104,  because  of  the  different  provision  which 
is  contained  in  section  175,  which  is  as  follows: 

"  Section  175.  Manner  of  voting. —  After  the  opening  of 
the  polls  the  inspectors  shall  not  allow  any  voter  to  pass  within 
the  guard  rail  until  they  ascertain 'that  he  is  duly  entitled 
to  vote.  Only  one  voter  at  a  time  shall  be  permitted  to  pass 
within  the  guard  rail  to  vote." 

Construing  sections  3,  106  and  175  together  I  am  of  the  opinion 
that  the  act  of  voting  has  begun  or  commenced,  where  voting 
machines  are  used,  when  the  inspectors  have  ascertained  that  the 
voter  is  duly  entitled  to  vote  and  have  admitted  him  within  the 
guard  rail  for  that  purpose.  Therefore  each  voter  whose  quali- 
fications have  been  passed  upon  and  approved  by  the  inspectors  at 
five  o'clock  is  entitled  to  complete  the  act  of  voting  after  that 
hour.  Tou  will  observe,  however,  that  under  the  provisions  of 
section  175  this  construction  will  permit  of  but  one  vote  being 
cast  in  an  election  district  after  the  hour  for  closing  the  polls  has 
arrived. 

•  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-GeneraL 
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Election  Law  —  Town  Law. 
Inspectors  of  election  in  towns  and  villages  of  over  5,000  popula- 
tion, provision  for  compensation  of. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  October  27,  1908. 

L.  L.  Bacon,  Esq.,  811  South  Main  Street,  Medina,  N.  Y.: 

Dear  Sir.-^  Your  letter  of  the  24th  inst.  is  received,  asking  as 
to  whether  there  is  any  provision  for  the  payment  of  inspectors  of 
election  and  whether  there  is  any  difference  in  such  compensation 
as  between  inspectors  in  towns  and  inspectors  in  villages  having 
five  thousand  or  more  inhabitants.  There  is  a  special  provision 
as  to  the  rate  of  compensation  for  inspectors  of  election  in  the 
Metropolitan  district.  Outside  of  that  district  their  compensation 
is  fixed  by  section  178,  subd.  2,  of  the  Town  Law,  as  amended  by 
chapter  124  of  the  Laws  of  1904,  which  provides: 

"  If  a  different  rate  is  not  otherwise  established  slb  herein 
provided,  each  inspector  of  election,  ballot  clerk  and  poll 
clerk  is  entitled  to  two  dollars  per  day,  but  the  board  of 
supervisors  may  establish  in  their  county  a  higher  rate,  not 
exceeding  six  dollars  per  day." 

The  case  of  the  People  ex  rel.  Kleet  v.  Town  Board  of  West 
Turin,  27  Misc.  470,  is  authority  for  the  statement  that  an  in- 
spector is  only  entitled  to  two  dollars  for  any  services  rendered 
within  a  calendar  day,  regardless  of  the  number  of  hours  in  which 
they  were  employed  in  the  performance  of  their  duties. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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Election  Law  —  Sections  200,  206. 

Filing  report  of  oontributions  and  election  expenses  by  Personal 

Liberty  League. 
STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  10,  1908. 

Thomas  Murphy,  Esq.,  President,  Personal  Liberty  League,  910 
Ellicott  Square,  Bujfalo,  N.  Y.  : 

Dear  Sir. —  Your  letter  of  the  7th  inst.  is  received,  asking 
whether  the  Personal  Liberty  League  is  required  to  file  a  report 
as  to  contributions  re<*eived  by  it  and  expenses  incurred  in  con- 
nection with  the  recent  election,  under  article  9  of  the  Election 
Law.     Yoii  state  the  facts  as  follows: 

"  The  Personal  Liberty  League  is  not  a  partisan  body,  its 
purposes  are  to  secure  the  enactment  of  laws  which  shall  give 
to  every  man  his  constitutional  rights,  to  seek  recreation  in 
his  own  way,  provided  he  does  not  interfere  with  the  rights  of 
others  nor  offend  the  moral  sentiment  of  modern  civilization. 
In  the  recent  election  it  took  no  part  in  the  nomination  of 
candidates,  but  before  election  indorsed  the  candidacy  of  Mr. 
Chanler  for  Governor.  Prior  to  that  time  no  money  was 
expended  with  reference  to  any  candidacy  or  election.  The 
money  5pent  prior  to  that  time  was  for  membership  blanks, 
office  rent,  clerical  hire,  and  the  ordinary  incidentals  con- 
nected with  the  formation  of  associations  for  the  discussion 
■and  diss<?minating  of  the  principles  of  the  organization.  It 
takes  no  part,  of  course,  in  elections  where  both  candidates 
are  satisfactory  to  its  members  from  the  view-point  of  prin- 
ciples. After  the  indorsement  of  Mr.  Chanler,  in  addition  to 
the  ordinary  expense  heretofore  mentioned,  letters  and  read- 
ing matter  were  sent  to  the  members  stating  the  action  of  the 
parent  league,  which  holds  the  charter,  and  requesting  them  to 
vote  for  ifr.  Chanler." 

Section  206  of  the  Election  Law  provides  for  the  filing  of  such 
a  statement  by  the  treasurer  of  every  "  political  committee."     Sec- 
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tion  200  of  the  Election  Law  defines  political  committee  as  fol- 
lows: 

"  The  term  ^  political  committee/  under  the  provisions  of 
this  article,  shall  apply  to  every  committee  or  combination 
of  three  or  more  persons  co-operating  to  aid  or  to  promote  the 
success  or  def^nt  of  a  political  party  or  principle,  or  of  any 
proposition  submitted  to  vote  at  a  public  election  or  to  aid  or 
take  part  in  the  election  or  defeat  ^of  a  candidate  for  public 
office,  but  nothing  in  this  article  contained  shall  apply  to  or 
in  respect  of  any  committee  or  organization  for  the  discussion 
or  advancement  of  political  questions  or  principles  without 
connection  with  any  election/' 

From  your  statement  as  above  quoted  it  would  appear  that  the 
Personal  Liberty  League  is  a  "  committee  or  combination  of  three 
or  more  persons  co-operating  *  *  *  to  aid  or  take  part  in  the 
election  or  defeat  of  a  candidate  for  public  office,"  so  far  at  least 
as  candidate  for  Governor  is  concerned  at  the  last  election. 

I  am,  therefore,  of  the  opinion  that  your  organization  shoidd 
file  the  statement  provided  by  section  206  of  the  Election  Law 
covering  your  receipts  and  disbursements  in  aid  of  or  taking  part 
in  the  election  or  defeat  of  a  candidate  for  public  office. 
•  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-OeneraL 


Medicine, 

Regulation  and  practice  of  in  accordance  with  chapter  344,  Laws 
of  1907.  Whether  unregistered  physician  may  act  as  assist- 
ant to  registered  physician,  writing  prescriptions  and  accept- 
ing fees,  etc. 

STATE  OF  NEW  YORK: 

Attorney-General's  OfStce, 

Albany,  December  3,  1008. 

D.  C.  VanZile,  Esq.,  518  Monroe  Street,  BrooMyn,  N,  F.; 

Dear  Sir. —  Your  letter  of  October  30,  1908,  asking  whether 
an  unregistered  employee  working  on  a  salary  for  a  registered 
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physician,  can  write  prescriptions  for  and  treat  patients  and  take 
fees  therefor  during  his  employer's  absence,  is  received. 

Chapter  344,  Laws  of  1907,  regulates  the  practice  of  medicine 
and  repeals  the  former  laws  on  that  subject. 

It  is  my  opinion  that  in  writing  prescriptions  in  the  manner 
suggested  you  would  be  holding  yourself  **  out  as  being  able  to 
diagnose,  treat,  operate  or  prescribe  "  for  a  human  disease,  pain, 
deformity  or  condition,  and  would  be  offering  or  undertaking 
"  to  diagnose,  treat,  operate  or  prescribe  for  any  human  disease, 
pain,  injury,  deformity  or  physical  condition "  and,  therefore 
would  be  practicing  medicine,  as  defined  in  section  1,  subdivision  7. 

Section  2  provides  that  no  person  shall  practice  medicine  in 
this  State  unless  licensed  by  the  Regents  and  registered. 

The  exceptions  are  contained  in  section  14  and  include  "'ne 
actually  serving  without  salary  or  professional  fees  on  chts  resi- 
dent medical  staff  of  any  legally  incorporated  hospital." 

In  my  opinion  the  law  was  enacted  to  prevent  incompetent  per- 
sons doing  injury  to  those  whom  they  attempt  to  treat  rather 
than  to  give  doctors  a  monopoly  on  the  right  to  collect  fees,  and 
although  payment  for  your  treatment  of  patients  is  made  to  your 
employer,  and  you  possess  the  highest  qualifications  it  will  be 
illegal  for  you  to  practice  medicine  in  this  State  until  your  profi- 
ciency is  shown  by  a  license  duly  registered. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney 'Oeneral. 

Highway  Law  —  Chapter  330,  Sections  11,  30,  40,  43  —  High- 
way Commissioner — County  Superintendent. 

1.  Highway  Commissioner,  expiration  term  of  office  of.     How 

vacancies  shall  be  filled,  etc. 

2.  County  Superintendent  need  not  be  a  civil  engineer  or  under 

civil  service  save  in  certain  counties.     He  cannot  hold  office 
of  supervisor  at  same  time. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  11,  1908. 

Dear  Sir. —  So  many  similar  inquiries  have  been  received  ask- 
ing the  meaning  of  sections  11,  30,  40  and  43  of  the  Highway 
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Law  (chapter  330  of  the  Laws  of  1908),  that  I  shall  attempt  to 
reply  to  them  by  one  opinion  covering  the  questions  asked,  among 
which  are  the  following: 

1.  Where  a  highway  commissioner's  term  expires  at  the  time 
of  the  town  meeting  in  the  winter  or  spring  of  1909,  should  the 
vacancy  be  filled  by  election  or  appointment,  or  is  the  commis- 
sioner in  office  entitled  to  remain  in  office  until  a  town  superin- 
tendent succeeds  him? 

It  is  my  opinion  that  the  vacancy  should  be  filled  by  election. 
The  commissioner  in  offiSce  is  not  entitled  to  continue  in  office 
until  November  1,  1909. 

Section  43  abolishes  the  office  of  highway  commissioner  on  and 
after  November  1,  1909,  and  provides  that 

"  Where  the  office  of  highway  commissioner  shall  become 
vacant  by  expiration  of  term  or  otherwise  after  the  taking 
effect  of  this  chapter  (it  takes  effect  January  1,  1909),  and 
prior  to  November  1st,  1909,  such  vacancies  shall  be  filled  for 
a  term  to  expire  on  such  date." 

Such  vacancy  should  be  filled  by  election  at  the  regular  town 
meeting  where  it  occurs  by  reason  of  expiration  of  term  and  by 
appointment  by  the  town  board  in  other  cases. 

The  duties  of  such  highway  commissioners  from  January  1, 
1909,  to  November  1,  1909,  are  prescribed  in  section  47. 

2.  What  are  the  necessary  qualifications  of  a  county  superin- 
tendent ;  must  he  be  a  civil  engineer ;  must  he  pass  a  civil  service 
examination  and  is  a  member  of  the  board  of  supervisors  eligible  ? 

He  need  not  be  a  civil  engineer  and  is  not  required  to  pass  a 
civil  service  examination,  except  in  those  counties  in  which  such 
positions  in  the  public  service  have  been  classified  by  the  State 
Civil  Service  Commission. 

I  am  informed  that  such  classification  has  been  made  in  the 
counties  of  Albany,  Erie,  Kings,  Monroe,  New  York,  Onondaga, 
Queens,  Richmond  and  Westchester  and  whether  an  applicant  for 
the  position  of  superintendent  in  those  counties  must  pass  a  conL- 
petitive  or  other  examination,  may  be  ascertained  from  the  secre- 
tary of  the  State  Civil  Service  Commission. 
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A  person  cannot  hold  the  office  of  county  superintendent  and 
supervisor  at  the  same  time.  The  courts  have  many  times  held 
that  where  the  holding  of  two  offices  at  the  same  time  by  the  same 
person  is  inconsistent,  the  acceptance  of  the  last  forfeits  the  first. 

Peo.  ex  rel.  Eussell  v.  Commrs.,  76  Hun,  146. 
People  V.  Dillon,  38  App.  Div.,  539. 
People  V.  Carrique,  2  Hill,  93. 

It  is  inconsistent  and  against  public  policy  that  a  county  super- 
intendent should  vote  upon  his  own  appointment  or  removal  or 
upon  the  amount  of  his  bond  or  salary. 

The  qualifications  are  not  prescribed  in  the  Highway  Law, 
but  such  superintendent  must  be  a  citizen  of  the  United  States,  of 
full  age  and  a  resident  of  the  county  in  which  he  is  appointed. 

Public  Officers  Law,  §  3. 

3.  Can  a  board  of  supervisors  appoint  a  county  superintendent 
before  January  1,  1909  ? 

There  is  no  such  office  or  officer  until  January  1,  1909.  The 
law  does  not  take  effect  until  that  day  and  no  valid  appointment 
can  be  made  prior  to  that  day. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-GeneraL 


Highway  Tjiiu  —  Chapter  330,  Laws  1908. 

Whether  chapter  209,  Laws  1905  is  repealed  by  New  Highway 
Law.  Election  of  Town  Superintendent  of  Highways  in 
Town  of  Rye,  Westchester  county. 

STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  22,  1908. 

Edwin  F.  Studwell,  Esq.,  Supervisor,  etc..  Port  Chester,  N.  Y.: 

Dear  Sir. —  Your  letter  of  November  30,  1908,  asking  whether 
the  new  Highway  Law,  chapter  330,  Laws  of  1908,  repeals  chap- 
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ter  209,  Laws  of  1906,  or  takes  away  from  the  town  board  of 
the  town  of  Rye,  Westchester  county,  the  duties  imposed  upon 
it  by  virtue  of  said  chapter  209,  Laws  of  1905,  it  having 
abolished  the  office  of  highway  commissioner,  and  whether  a  town 
superintendent  must  be  elected  in  that  town,  is  received. 

The  new  Highway  Law  does  not,  in  general  terms,  repeal  chap- 
ter 209  of  the  Laws  of  1905,  and  there  is  no  reference  to  it  in 
the  schedule  of  laws  repealed.  One  rule  of  construction  estab- 
lished by  the  courts  is  that  a  special  statute  is  not  repealed  unless 
the  intention  to  repeal  is  manifest  or  the  two  are  so  repugnant 
that  they  cannot  be  read  together  (Castertown  v.  Vienna,  17 
App.  DiV.  94;  163  K  Y.  3'68). 

Another  rule  is  that  where  the  latter  statute  is  a  codification 
and  is  intended  to  embrace  and  govern  the  whole  subject,  the 
former  statute  is  repealed  by  implication  (Heckman  v.  Prink- 
ney,  91  K  Y.  211;  City  of  Buffalo  v.  Neal,  86  Hun,  76). 

The  new  Highway  Law  is  a  codification  intended  to  furnish  a 
complete  system  for  highways  and  in  its  terms  applies  to  all 
towns  and  makes  no  exceptions.  The  superintendent  performs 
specific  duties  and  makes  assessments  of  certain  expenses  upon  ad- 
jacent owners  of  property  (See  §§  47,  55). 

It  is  my  opinion  that  chapter  209,  Laws  of  1905,  is  repealed 
by  implication  and  the  town  of  Rye  should  elect  a  town  super- 
intendent of  highways. 

Yours  truly,. 

WILLIAM  S.  JACKSOK, 

Attorney-General. 
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REPORTS  AND  OPINIONS  RENDERED  THE  COMMIS- 
SIONERS OF  THE  LAND  OFFICE. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  January  29,  1908. 

Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of 
Magdalena  Babtels  for  a  release  to 
her  of  certain  lands  in  the  former  town 
of  Newtown,  Queens  county,  which  es- 
cheated to  the  State  upon  the  death  of 
her  late  husband,  August  Bartels, 
deceased. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  matter  having  been  referred 
to  me  for  my  examination  and  report  thereon,  I  beg  to  submit 
the  following: 

It  appears  from  the  petition  and  accompanying  affidavits  that 
August  Bartels  died  in  the  year  1885  seized  of  lot  No.  425  in 
block  No.  11,  as  shown  on  a  map  of  the  property  of  the  Brick- 
layers Co-operative  Building  Association  at  Charlotteville,  town 
of  Newtown,  Queens  coimty,  said  lot  being  on  the  north  side  of 
Charlotte  avenue,  beginning  75  feet  west  of  Seventh  street,  and 
thence  westerly  along  Charlotte  avenue  25  ft.  by  100  ft.  deep; 
this  decedent  left  no  heirs  at  law.  He  left,  however,  surviving 
him  the  petitioner,  !Mxigdalena  Bartels,  his  widow.  The  value  of 
the  property  sought  to  be  released  is  $1,000  and  constitutes  the 
only  property  of  said  decedent  which  he  owned  at  the  time  of 
his  death.  No  person,  other  than  the  petitioner  claims  any  in- 
terest in  said  property;  the  petitioner,  however,  is  entitled  to  a 
dower  right  therein. 
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She  is  an  old  lady  81  years  of  age  and  has  no  source  of  in- 
come whatever,  but  for  the  past  twenty  years  has  been  dependent 
for  her  support  upon  her  son-in-law  who  married  a  daughter  by 
a  former  marriage.  The  notice  of  this  application,  in  accord- 
ance with  the  statute,  was  duly  published  for  the  required  period 
in  a  newspaper  published  in  Queens  county  and  a  copy  thereof 
was  duly  posted  upon  the  Queens  county  court  house  door. 

The  statute  authorizing  the  commissioners  of  the  land  oflSJce  in 
their  discretion  to  grant  the  release  applied  for,  directs  that 
where  the  petitioner  is  a  widow  of  a  person  upon  whose  death  the 
lands  escheated  to  the  State,  such  release  shall  be  without  con- 
sideration. This  application  is  made  in  accordance  with  the  pro- 
visions of  the  statutes  relating  thereto  and  with  the  rules  and 
regulations  of  your  honorable  board. 

Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

A  ttomey 'General. 


STATE  OF  XEW  YORK, 

Attorney-Genera^l's  Office, 

Albany,  February  5,  1908. 

Before  the  Standing  Committee  of  the  Commissioners  of 
THE  Land  Office  for  the  Hearing?  of  Remonstrances. 


In  the  Matter  of  the  Applicition  of  Bern- 
hard  Sciiaeffel  for  a  grant  of  land 
under  the  waters  of  the  Hudson  River, 
in  the  Village  of  Hastings,  Westchester 
County,  for  restricted  beneficial  enjoy- 
ment. 


To  the  Ilonomhle,  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  undersigned,  to  whom  was  referred  the  above 
entitled  application,  have  the  honor  to  report  that  a  remonstrance 
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to  said  application  was  filed  by  the  New  York  Central  and  Hudson 
River  Railroad  Company,  who  claimed  that  a  portion  of  the  lands 
applied  for  were  occupied  by  said  railroad  company  under  letters- 
patent  from  your  honorable  Board,  dated  December  26,  1873,  and 
February  27,  1906. 

The  matter  coming  on  to  be  heard  before  your  committee,  the 
applicant  filed  an  amended  map  and  description,  which  was  satis- 
factory in  form  to  the  remonstrant,  and  the  said  remonstrant  there- 
upon withdrew  its  remonstrance. 

Your  Committee  would,  therefore,  report  that  the  matter  should 
take  the  usual  course  of  imcontested  applications. 
Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

A  ttomey-Generdl, 
FREDERICK  SKENE, 

State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK, 

Attorney-Generai-'s  Office, 

Albany,  Febrmry  21,  1908. 

Before  the  Commissioners  of  the  Land  Office. 


In.  the  Matter  of  the  Application  of  the 
New  York  Sugar  Refining  Company 
for  an  extension  of  time  within  which 
to  comply  with  the  conditions  contained 
in  letters  patent  of  certain  lands  under 
the  waters  of  the  East  River,  Queens 
■County. 

To  the  Commissironers  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  matter  having  been  referred 
to  me  I  have  the  honor  to  report  that  the  letters  patent  for  which 
the  extension  of  time  is  applied  for  expired  on  May  12,  1907.     I 
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have  returned  the  original  letters  patent  to  the  attorneys  for  the 
applicant  with  the  advice  that  it  will  now  be  necessary  for  the 
applicant  to  proceed  de  nove,  under  the  statute  and  rules  of  the 
Land  Board,  for  a  new  grant. 

This  application  should  be  denied. 

Respectfully  submitted, 

WILLIAM  S.  JACKBON, 

Attomey-Oeneral. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  21,  1908. 

"I-Jkfoke  the  Commi&;sioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of 
Chakles  E.  Reimich  for  letters  patent 
for  certain  lands  in  Lot  12,  Oneida 
Purchase  of  1826,  Madison  County. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  application  of  Charles  E.  Remich  to  your 
honorable  board,  requesting  that  letters  patent  issue  for  50.36 
acres,  part  of  Lot  12  of  the  Oneida  Purchase  of  1826,  to  his 
wife,  Mattie  C.  Reiuieh  instead  of  Charles  E.  Remich  and  wife, 
as  provided  in  the  resolution  of  your  honorable  board,  adopted 
December  19,  1907,  having  been  referred  to  me,  I  have  the  honor 
to  report  that  the  original  deed  of  said  premises  by  Charles  E. 
Remich  to  his  wife,  ilattie  C.  Remich,  dated  January  7,  1908, 
aiid  duly  recorded  in  the  office  of  the  clerk  of  Madison  county  on 
January  11,  1908,  in  Liber  220  of  Deeds  at  page  434,  has  been 
duly  submitted  to  me  and  I  now  inclose  a  certified  copy  thereof. 
It  is  my  opinion  that  letters  patent  should  issue  as  requested  to 
Mattie  C.  Remich. 

Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

A  ttomey-Generah 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  February  27,  1908. 

Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Eu- 
genia James  for  a  release  of  the  State's 
interest  in  certain  lands  at  Corona, 
Queens  County,  which  escheated  to  the 
State  upon  the  death  of  her  late  hus- 
band, Edward  Govey,  deceased. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  petition  of  Eugenia  James  having  been  re- 
ferred to  me  by  your  honorable  board,  I  have  the  honor  to  re- 
port that  the  petition  and  amended  petition  herein,  together  with 
affidavits  and  other  papers,  show  that  Edward  Govey  died  De- 
cember 22,  1898,  intestate  and  without  heirs  but  leaving  him  sur- 
viving his  widow,  Eugenia  Govey,  now  Eugenia  James.  At  the 
time  of  his  death  he  was  seized  in  fee  of  certain  real  estate  known 
as  Lot  No.  64,  Block  2  on  map  entitled  "  Louona  Park,  Corona, 
Long  Island,  property  of  Edmund  Baylies,  map  No.  1  of  1067  lots, 
surveyed  March  1893  by  C.  A.  BoulHer,  C.  E.,  Flushing,  N.  Y.," 
which  said  premises  were,  conveyed  to  said  Govey  on  May  28, 
1894,  for  consideration  of  $160;  that  no  other  person  except  said 
Govey  and  the  petitioner  had  any  interest  therein  immediately 
prior  to  said  escheat,  and  that  the  only  person  having  or  claiming 
an  interest  in  said  premises  at  the  present  time  is  said  petitioner 
who  has  an  unadmeasured  dower  interest  therein,  and  that  the 
said  property  is  all  of  the  proparty  which  belonged  to  said  Edward 
Govey  which  escheated  to  the  State  at  the  time  of  his  decease. 
The  petitioner  alleges  that  the  said  property  was  bought  by  the 
joint  savings  of  her  husband  and  herself  with  a  view  to  estab- 
lishing a  home;  that  pending  the  purchase  her  husband  became  ill 
and  unable  to  work  and  that  the  petitioner  by  her  own  labor  sup- 
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ported  her  husband  and  herself  and  completed  the  payments  on 
said  property,  and  after  the  delivery  of  the  deed  of  said  property 
to  her  husband,  continued  to  support  him  until  his  death,  paying 
out  many  times  the  value  of  said  property  in  medical  aid  and 
medicine,  and  after  his  death  paid  his  funeral  expenses,  and  that 
at  his  death  he  left  less  than  fifty  dollars  ($50)  worth  of  personal 
property. 

The  notice  of  application  to  your  honorable  board  was  duly 
publishej  for  the  requisite  period  in  a  newspaper  published  in 
Queens  county,  and  a  copy  thereof  was  duly  posted  on  the  Court 
House  door  of  said  county.  The  petitioner  alleges  that  the  present 
value  of  said  property  is  $400.  This  is  corroborated  by  the  affi- 
davit of  a  real  estate  dealer  in  Corona,  Queens  county. 

This  application  is  made  in  accordance  with  the  statute  and 
the  rules  and  regulations  of  your  honorable  board,  except  that 
your  petitioner  has  been  unable  to  procure  the  requisite  addi- 
tional affidavits  of  disinterested  persons  as  to  the  various  facts 
set  forth  in  the  petition  required  by  the  rules  of  your  Board  but 
in  lieu  thereof  she  presents  a  certified  copy  of  her  marriage  cer- 
tificate to  said  decedent  which  occurred  on  October  8,  1888,  in  !Rew 
York  city. 

I  recommend  that  a  release  be  made  to  the  said  petitioner  of 
all  the  right,  title  and  interest  of  her  late  husband,  Edward  Govey, 
which  escheated  to  the  State  upon  his  death,  without  considera- 
tion, pursuant  to  section  62  of  the  Public  Lands  Law. 
Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

Attorney-General , 
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STATE  OF  NEW  YORK: 

Attobney-Generial's  Office, 

Albany,  March  26,  1908. 

Before  the   Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of 
Martha  Elva  Smith  for  a  release  to 
her  of  the  interest  of  the  People  of 
Ihe  State  of  New  York  in  certain  lands 
situate  in  the  town  of  Schaghticoke, 
Rensselaer  County,  which  escheated  to 
the  State  upon  the  death  of  her  de- 
ceased husband  Henry  Smith,  with- 
out heirs. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  application  having  been  re- 
ferred to  me  for  my  examination,  I  have  the  honor  to  report  that 
the  verified  petition  and  amended  petition  show  that  Henry  Smith 
died  intestate  February  10,  1907,  leaving  him  surviving  his 
widow,  the  petitioner,  and  no  known  heirs  at  law.  At  the  time 
of  his  death  he  was  seized  in  fee  of  a  farm  situate  in  said  town 
of  Schaghticoke,  Rensselaer  county,  containing  about  88.6  acres, 
together  with  the  right  to  use  8.1  acres  additional  which  had  been 
conveyed  by  said  Henry  Smith  and  wife  to  the  Waterford  Electric 
Light,  Heat  &  Power  Company  for  flowage  purposes,  adjoining 
the  former  farm  for  any  purpose  not  inconsistent  with  the  use 
of  the  said  8.1  acres  parcel.  The  petition  further  states  that  the 
said  premises  were  purchased  by  said  Henry  Smith  in  1896  by 
the  earnings  of  the  petitioner  as  well  as  those  of  her  husband,  ex- 
cept that  $500  of  the  purchase  price  of  said  premises  was  paid 
out  of  the  separate  estate  of  the  petitioner. 

There  has  been  submitted  to  me  an  original  certificate  of  the 
marriage,  on  January  23,  1889,  of  Henry  Smith  to  the  petitioner, 
whose  maiden  name  was  Martha   Elva  Reed.      The  petitioner 
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further  shows  that  the  value  of  said  real  estate,  which  was  all  of 
the  real  estate  owned  by  said  decedent  at  the  time  of  his  death, 
does  not  exceed  the  sum  of  $2,500.  A  correct  description  of  the 
premises  sought  to  be  released  is  contained  in  the  amended  peti- 
tion dated  March  21,  1908.  The  notice  of  this  application  was 
duly  advertised  pursuant  to  statute  and  the  allegations  required 
by  statute  to  be  set  forth  in  the  petition  are  fully  set  forth.  Affi- 
davits of  three  disinterested  persons,  including  one  from  a  real 
estate  dealer,  corroborating  the  allegations  of  the  petition,  together 
with  an  abstract  of  title  in  conformity  with  the  rules  and  regula- 
tions of  your  honorable  board,  are  also  presented  with  this 
application. 

The  Public  Lands  Law  provides  that  where  a  petitioner  is  the 
widow  of  an  owner  of  lands  immediately  prior  to  the  escheat  a 
release  by  the  State  shall  be  made  without  consideration,  if  the 
commissioners,  in  their  discretion,  deem  it  just  to  all  parties 
interested  that  such  a  conveyance  issue.  It  appears  that  the  peti- 
tioner is  the  only  person  having  or  claiming  an  interest  in  the 
said  property  sought  to  be  released. 

Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


STATE  OF  NEW  YORK, 

Attobney-Genebat/s  Office, 

Ai-BANY,  April  16,  1908. 

To  the  Honorable,  The  Conunlssiori^Ts  of  the  Land  Office: 

Gentlemen. —  Pursuant  to  a  resolution  of  your  honorable  board 
I  herewith  return  the  following  applications,  which  were  referred 
to  my  predecessor  in  office  for  examination : 

Henry  G.  Ahles,  December  3,  1903.  This  is  an  application 
for  the  sale  of  certain  islands  in  Butterfield  Lake,  Jefferson 
connty,  N.  Y.  A  remonstrance  was  filed'  by  Anson  Harder  and 
William  W.  Butterfield  upon  the  ground  that  the  said  islands  are 
not  the  property  of  the  State  but  were  conveyed  by  letters  patent 
to  Alexander  MeComb  in  1792.     This  matter  was  heard  by  the 
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standing  committee  on  December  18,  1906,  when  Attorney-Gen- 
eral Mayer  decided  to  permit  an  action  to  bs  brought  in  the  name 
of  the  People  against  Anson  Harder  to  test  the  title  to  these 
islands  in  Butterfield  Lake.  Hon.  Theodore  E.  Hancock  was 
designated  to  represent  the  People  in  that  action  and  it  was 
agreed  that  no  further  action  should  be  taken  upon  this  applica- 
tion until  the  determination  of  the  action  in  the  Supreme  Court. 
I  am  not  advised  as  to  the  result  of  this  action,  which  I  believe 
is  still  pending.  In  the  meantime  I  would  recommend  that  this 
application  be  laid  upon  the  table. 

Thomas  Hunt,  June  30,  1904.  Application  for  grant  of  83.4 
acres  in  Hudson  river  at  Clermont,  Columbia  county,  for  full 
beneficial  enjoyment.  I  am  unable  to  approve  this  application  for 
the  following  reasons:  First.  It  does  not  comply  with  the  rules 
of  your  honorable  board,  it  being  an  application  for  a  full  bene- 
ficial enjoyment,  such  form  of  patent  having  been  discontinued 
in  1899.  Secondly.  Approximately  one-third  of  the  lands  under 
water  applied  for  are  under  a  channel  of  about  forty  feet  in  depth 
adjacent  to  the  applicant's  uplands,  while  on  the  other  side  of  the 
channel  is  an  island  in  the  Hudson  river  marked  on  the  maps 
as  Green  Flats,  and  the  soundings  show  that  for  several  hundred 
feet  across  these  flats  there  is  no  water.  If  in  fact  these  Green 
Flats  are,  as  would  appear  by  the  survey,  to  be  an  island  of  marsh 
land,  then  this  board  could  only  dispose  of  same  as  unappro- 
priated State  lands  and  not  as  lands  under  water.  The  deep 
channel  referred  to  evidently  could  not  be  filled  in  without 
seriously  interfering  with  navigation  and  commerce  and  I  under- 
stand that  it  is  not  the  applican't  intention  to  do  any  filling  in  on 
any  part  of  the  lands  applied  for,  or  even  to  build  a  bridge  across 
the  channel  to  the  marsh  lands.  His  desire  was  to  build  a  dock 
adjacent  to  his  upland,  which  he  would  be  entitled  to  do  without 
a  grant  from  your  honorable  board,  under  the  authority  of  People 
V.  Mould,  37  App.  Div.  35,  and  other  cases.  I  understand  the 
applicant  is  unwilling  to  modify  his  application  limiting  the  ex- 
tent of  the  grant  and  I  recommend  that  the  application  be  denied. 

William  L.  Dyckman  and  another.  Application  for  grant  pf 
land  under  waters  of  Hudson  river  at  Verplanck,  Westchester 
county,  N.  Y.,  August  4,  1904.     This  application  was  not  re- 
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ported  on  for  the  reason  that  the  official  water  grant  map  of  West- 
chester county  shows  that  a  former  commercial  grant  was  made 
on  April  25,  1854,  to  William  Bleakley,  Jr.,  of  a  strip  of  land 
under  water,  which  includes  a  part  of  the  land  applied  for  by 
William  L.  Dyckman  for  beneficial  enjoyment,  and  it  was  sug- 
gested to  the  attorney  for  the  applicant  that  he  file  an  amended 
maj3  and  description.  No  action  has  been  taken,  however,  by  the 
applicant  and  as  the  application  is  now  very  stale  I  would  recom- 
mend that  the  same  be  denied. 

Thomas  K.  Gale,  May  4,  1903,  and  N.  Y.  C.  &  H.  E.  R.  E.  Co., 
June  19,  1903.  These  are  conflicting  applications  for  a  part  of 
the  abandoned  channel  of  the  old  Onondaga  creek  and  farm  lot 
338-A  of  the  Salt  Springs  Eeservation  at  Syracuse.  The  railroad 
company  applied  under  section  8  of  the  Eailroad  Law  and  Mr. 
Gale  filed  his  remonstrance  thereto,  besides  filing  an  independent 
application.  The  matter  has  never  been  brought  on  for  a  hearing 
by  either  of  the  applicants.  I  would,  therefore,  recommend  that 
these  applications  be  laid  upon  the  table. 

N.  Y.  C.  &  H.  E.  E.  E.  Co.,  June  20,  1903.  Application  under 
section  8  of  the  Eailroad  Law  for  grant  of  certain  lots  in  the  Salt 
Springs  Eeservation  at  Syracuse.  A  protest  against  the  sale  of 
these  lots  was  filed  by  the  superintendent  of  the  Salt  Springs 
Eeservation  and  a  I'emonstrance  was  also  filed  by  William  A.  Gere 
and  other  salt  manufacturers.  The  railroad  company  has  failed 
to  bring  the  matter  on  for  a  hearing.  I  would  recommend  that 
this  also  be  laid  upon  the  table. 

John  W.  Olmstead,  July  7,  1904.  Application  for  letters 
patent  for  lot  108,  Benson  Township,  Hamilton  county.  In  this 
case  it  appears  that  the  original  State  Engineer's  certificate  of  sale 
has  bet^n  lost  or  mislaid  and  a  serious  question  has  arisen  as  to 
whether  the  applicant  is  entitled  to  a  patent.  The  applicant  was 
afforded  full  opportunity  for  a  hearing  before  the  standing  com- 
mittee of  the  Land  Board,  but  said  applicant  has  as  yet  failed  to 
produce  proper  proofs  which  would  authorize  the  Attorney-General 
to  approve  the  application.  I  would,  therefore,  suggest  that  this 
matter  be  laid  upon  the  table. 

United  Contractors  Corporation,  April  20,  1905.  This  is  an 
application  for  a  confirmatory  grant  to  certain  lands  under  water 
in  Earitan  bay,   Eichmond  county.      An  error  in  one  of  the 
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boundaries  of  the  lands  grank^d  to  Lawrence  K.  Kerr  by  letters 
patent  recorded  book  44,  page  115,  dated  December  22,  1881, 
occurred  in  the  description.  The  applicant  claims  title  under  the 
will  of  said  patented  and  by  purchase  from  the  heirs-at-law  of 
Mary  Kerr,  the  devisee  of  said  original  patentee,  but  he  has  failed 
to  produce  a  copy  of  said  will  and  of  deeds  and  other  muniments 
of  title.  And  as  the  original  letters  patent  are  in  a  more  liberal 
form  than  would  now  be  granted  by  your  Honorable  Board  under 
present  form  of  grants,  and  as  no  request  on  the  part  of  the  appli- 
cant for  action  has  been  made  during  the  past  three  years,  I  would 
suggest  that  this  matter  also  be  laid  upon  the  table  and  that  the 
original  letters  patent  be  returned  to  the  applicant. 

United  States  of  America,  October  28,  1905.  Application  to 
remove  cloud  upon  title  of  Fort  Wadsworth  Military  Reservation, 
Richmond  county.  This  was  an  application  under  chapter  240 
of  the  Laws  of  1905,  which  authorized  the  Land  Board  to  convey 
to  the  United  States  upon  such  terms  as  to  them  should  seem  just, 
all  the  right,  title  and  interest  which  the  Stat<}  derived  to  the 
premises  in  question  through  a  tax  sale  held  by  the  treasurer  of 
Richmond  county  in  1896.  My  predecessor  in  office  reported  to 
your  Honorable  Board  on  June  19,  1905,  recommending  that  quit 
claim  letters  patent  issue  to  the  L^nited  States  for  lot  11  upon  such 
terms  as  the  Board  might  deem  just  and  equitable.  The  said  lot 
cost  the  State,  with  interest  computed  to  July  1,  1905,  $248.67. 
The  State  Comptroller  reix>rted  to  your  Honorable  Board  on  July 
13,  1905,  that  in  his  opinion  the  Comptroller  of  the  city  of  New 
York  could  grant  relief  to  the  United  States  in  this  matter  by  can- 
c<.41ing  the  1896  tax  sale  of  this  lot  and  refunding  to  the  State  the 
amount  paid  therefor,  with  interest.  The  L'nited  States  District 
Attorney,  on  be-half  of  the  United  States,  was  apparently  unwilling 
to  either  pay  into  the  State  Treasury  the  amount  of  money  ad- 
vanced by  the  State  to  the  county  of  Richmond  on  this  1896  tax 
sale,  and  also  seemed  further  disinclined  to  adopt  the  suggestion  of 
the  State  Comptroller  to  apply  to  the  Comptroller  of  the  city  of 
New  York  for  a  cancellation  of  said  tax  sale.  I  am  unable  to 
suggest  any  further  remedy  to  the  United  States  than  as  already 
suggested  by  former  reports  of  the  Comptroller  and  Attorney- 
General,  and  would  recommend  that  the  application  be  laid  upon 
the  table. 
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Thomaa  Butts  and  Georgianna  S.  Butts.  Petition  for  extension 
of  time  within  which  to  erect  docks.  July  1,  1901.  A  remon- 
strance was  filed  by  the  Corporation  Counsel  of  the  city  of  New 
York.  The  matter  was  heard  by  the  standing  committee  of  the 
Land  Board  in  1901,  1902  and  1903,  when  it  was  stipulated  be- 
tween the  applicant  and  the  corporation  counsel  that  the  applica- 
tion remain  in  status  quo  pending  decision  by  the  Supreme  Court 
in  an  action  brought  by  Butts  against  the  city  of  New  York.  This 
matter  has  not  been  moved  since  the  administration  of  Attorney- 
General  Cunneen,  who  stated  it  was  his  personal  opinion  that 
nothing  should  be  done  until  moved  by  the  applicant.  As  this 
matter  is  very  stale  the  same  should  be  laid  upon  the  table. 

Application  of  Diana  Fralick  for  quit  claim  letters  patent  for 
lands  in  the  village  of  Medina,  Orleans  county,  claimed  to  have 
escheated  to  the  State  upon  the  death  of  Catherine  O'Brien.  Octo- 
ber 21,  1901.  Nothing  has  been  heard  of  this  application  since 
October  25,  1901,  when  Mr.  Sherwood,  the  attorney  for  the  appli- 
cant, stated  that  he  had  begun  an  action  for  Mrs.  Fralick  against 
the  unknown  heirs  of  Catherine  O'Brien  for  specific  performance 
of  contract  and  asking  that  action  of  the  Land  Board  be  delayed  to 
abide  the  event  of  that  action.  Since  1901  the  rules  of  your 
Honorable  Board  governing  applications  for  escheated  lands  have 
been  materially  changed  and  this  petition  does  not  comply  with  the 
present  rules.  I  would,  therefore,  suggest  that  the  application  be 
formally  demied  without  prejudice  to  a  new  application. 
•  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attomey-Oeneral. 


STATE  OF  NEW  YOEK: 

Attorxey-General's  Office, 

Albany,  April  16,  1908. 

To  the  Honorable,  The  Commissioners  of  the  Land  Office: 

Gentlemen. —  Pursuant  to  a  recent  resolution  of  your  Honor- 
able Board,  your  Standing  Committee  on  the  Hearing  of  Remon- 
strances herewith  return  the  following  application  papers,  viz. : 
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City  of  Buffalo,  January  29,  1903 ;  City  of  New  York,  April  2, 
1903;  Halcyon  Casino  Hotel  Co.,  May  10,  1904;  Hamburg  Ry. 
Co.,  January  29,  1903 ;  John  D.  Karst,  December  8,  1903;  Lehigh 
Valley  R.  E.  Co.,  January  29,  1903;  K  Y.  C.  &  H.  E.  E.  E. 
Co.,  June  1,  1905 ;  N  Y.  C.  &  H.  R  E.  R  Co.,  January  25,  1906 ; 
Peoples  Coal  Co.  of  Plattsburgh,  January  29,  1903;  Charles 
Turner,  January  7,  1903 ;  United  States  of  America,  January  19, 
1905 ;  Edmund  E.  Willets,  July  25, 1902 ;  Isaac  G.  Johnson  &  Co., 
December  15,  1904. 

We  find  that  the  applicants  in  all  of  these  cases  have  failed  to 
bring  the  matters  on  for  hearing  and  determination  during  the 
terms  of  office  of  the  undersigned  and  as  these  applications  have 
now  become  stale,  we  would  recommend  that  they  be  denied  with- 
out prejudice  to  any  right  of  the  applicants  to  file  new  applications. 
Eespect fully  submitted, 

W.  S.  JACKSON, 

Attorney-General. 
JULIUS  HAUSEE, 
State  Treasurer. 
FEEDEEICK  SKENE, 

State  Engineer  and  Surveyor. 


STATE  OF  NEW  YOEK, 

Attorney-Geneeal's  Office, 

Albany,  April  18,  1908. 

To  the  Honorable,  The  Commissioners  of  the  Land  Office,  Albany, 
Albany,  N.  Y.: 

Gentlemen. —  Pursuant  to  the  recent  resolution  of  your  Honor- 
able Board,  I  return  herewith  the  following  application  papers 
with  my  reports  thereon: 

Margaret  Brannigan,  May  26,  1905.  This  is  an  application  by 
ihe  widow  of  John  Brannigan,  deceased,  for  release  of  the  State's 
interest  in  certain  lands  in  the  borough  of  the  Bronx,  of  which 
John  Brannigan  died  seized  in  this  State  and  without  heirs.    This 
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petition  was  not  presented  in  the  form  prescribed  by  the  rules  of 
your  Honorable  Board  and  the  petitioner  has  neglected  to  file  an 
amended  petition  in  accordance  with  said  rules  as  suggested  by  me. 
Contemporaneously  with  this  proceeding  an  application  was  made 
to  the  Surrogate  of  New  York  county  for  a  sale  of  this  real  estate 
to  pay  the  decedent's  debts,  and  after  the  filing  of  his  petition  pro- 
ceedings were  had  before  the  said  surrogat  to  pay  debts,  funeral  ex- 
penses and  the  amount  due  upon  said  mortgage.  There  is  now  no 
occasion  for  any  action  whatever  upon  this  petition. 

In  the  matter  of  the  application  of  Byron  A.  Kising  and  others 
for  an  abatement  of  an  alleged  nuisanco  maintained  by  the  Joseph 
Dixon  Crucible  Company  at  Lake  George,  this  petition  was  one 
which  should  have  been  addressed  to  the  Attorney-General  and 
not  to  the  Commissioners  of  the  Land  Office.  I  have  to  report,  how- 
ever, that  a  full  hearing  was  had  in  this  matter  before  former 
Deputy  Attorney-General  Ainsworth  on  November  20,  1906,  for 
leave  of  the  Attorney-General  to  bring  action  against  the  Joseph 
Dixon  Crucible  Company.  After  due  consideration  the  application 
was  denied  on  December  13,  1906,  for  leave  to  the  petitioners  to 
bring  such  action. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

AttorneTj'Gejreral. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  18,  1908. 

To  the  Honorable,  The  Commissioners  of  the  Land  Office,  Albany, 
Albany,  N.  Y.: 

Gentlemen. —  I  return  herewith  the  application  of  William  J. 
McCarthy  and  others  for  a  release  to  them  of  the  State's  interest 
acquired  by  escheat  upon  the  death  of  Dennis  Tracey,  of  the  lands 
in  the  town  of  Mt.  IIo[)e,  Orange  county,  X.  Y. 

An  investigation  of  this  matter  shows  that  Dennis  Tracey,  the 
decedent,  apparently  left  him  surviving  a  sister  in  Ireland  who 
took  title  to  the  lands  acquir(»cl  by  him  by  purchase  under  the  pro- 
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visions  of  section  4  of  chapter  115  of  the  Laws  of  1845,  as  amended 
by  chapter  261  of  the  Laws  of  1874,  and  chapter  38  of  the  Laws 
of  1875.  I  further  understand  that  she  is  dead  and.  the  property 
oficheated  to  the  State  through  failure  of  her  heirs  entitled  to  take 
under  the  laws  of  this  State.  (See  McCormick  v.  Coddington, 
184  K  Y.,  467.) 

The  applicants,  the  McCarthys,  are  not  related  by  blood  to 
Dennis  Tracey  or  his  sister  and  they  have  no  interest  whatever  in 
this  property. 

The  children  of  Johannah  Lynch,  the  sister  of  Dennis  Tracey, 
would  be  the  persons  entitled  under  section  60  of  the  Public  Lands 
Law,  to  submit  petition  to  the  Commissioners  of  the  Land  Office 
for  release,  and  not  the  McCarthys. 

The  attorney  for  the  petitioners  has  been  advised  of  my  opinion 
in  the  matter,  and  the  present  application  has  been  practically  dis- 
continued.   I  recommend  that  the  same  be  denied. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  18,  1908. 

7'o  the  Honorable,  The  Commissioners  of  the  Land  Office,  Albany, 
Albany,  N.  Y.: 

Gentlemen. —  I  return  herewith  application  of  Charles  E.  Cod- 
dington for  a  release  of  certain  escheated  lands  in  the  city  of  New 
York.  Since  this  application  was  filed  it  has  been  determined  by 
the  Court  of  Appeals  in  the  case  of  McCormick  v.  Coddington,  184 
N.  Y.,  467,  that  a  one-fiith  interest  in  the  premises  in  question 
escheated  to  the  State  upon  the  death  of  Patrick  Casey  a  non- 
resident alien.  This  was  a  partition  action  and  the  entire  premises 
were  sold  in  said  action,  a  judgment  having  been  entered  directing 
that  one-fifth  of  the  residue  or  proceeds  of  sale,  after  payment  of 
costs,  be  paid  into  the  State  Treasury.  Mr.  Coddington,  the  appli- 
cant, having  thus  been  defeated  in  the  action  of  partition  and  the 
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property  having  been  sold,  Mr.  Coddington  has  abandoned  his 
application  to  your  Honorable  Board,  and  I  recommend  that  the 
said  application  be  formally  denied. 
Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General, 


STATE  OF  NEW  YORK, 

Attobney-General's  Office, 

Albany,  April  28,  1908. 

Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of 
Maria  Margaret  O'Connor  for  the 
release  to  her  of  the  interest  of  the 
State  in  certain  real  estate  located  at 
Canarsie,  Kings  County,  New  York, 
which  escheated  to  the  State  upon 
the  death  of  Mary  Ann  Quigley,  de- 
ceased. 


To  the  Commissioners  of  the  Land  Office,  Albany,  N\  Y.: 

Gentlemen. —  The  above  entitled  matter,  having  been  referred  to 
me  for  my  examination,  I  have  the  honor  to  report  as  follows: 

That  the  verified  petition  of  the  applicant  shows  that  on  August 
12,  1894,  Mary  Ann  Quigley  died  intestate  and  without  heirs, 
but  leaving  her  husband,  John  F.  Quigley,  and  that  she  died  seized 
of  certain  premises  known  as  Lot  Xo.  57  on  "  map  of  property 
in  the  village  of  Canarsie,  Kings  county,  belonging  to  Henry  Leh- 
mann,  surveyed  and  drawn  by  Martin  G.  Johnson,  Jamaica,  Sep- 
tember, 1875,"  and  filed  in  the  office  of  the  Register  of  Kings 
county.  That  said  premises  had  been  purchased  by  the  decedent's 
husband,  John  F.  Quigley  in  the  year  1885,  from  Henry  Leh- 
mann,  and  that  by  deed  dated  March  22,  1893,  said  premises  were 
conveyed  by  John  F.   Quigley  to  his  wife,  the  said  Mary  Ann 
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Quigley,  and  the  petition  further  shows  that  after  the  death  of  the 
said  Mary  Ann  Quigley,  and  in  October,  1895,  an  action  was 
brought  in  the  Supreme  Court  of  Kings  county  by  John  F.  Quig- 
ley for  a  reformation  of  said  deed  by  John  F.  Quigley  to  his  wife, 
wherein  the  complaint  alleged  that  the  ©aid  deed  was  drawn  to  the 
wife  by  mistake  and  without  any  consideration  having  passed  from 
her  to  him,  it  being  the  desire  of  both  of  said  parties  at  the  time 
that  the  estate  should  be  held  by  Mary  Ann  Quigley  and  John  F. 
Quigley,  husband  and  wife,  as  tenants  by  the  entirety.  This 
action  was  tried  in  December,  1895,  by  Mr.  Justice  Gaynor  with- 
out a  jury,  and  it  appeared  upon  the  trial  that  there  had  been  issue 
of  said  marriage  between  John  F.  Quigley  and  wife,  to  wit :  a  little 
girl  who  died  several  years  ago,  and  that  accordingly  John  F. 
Quigley  was  entitled  to  a  tenancy  by  courtesy  in  said  premises. 
On  December  26,  1895,  Mr.  Justice  Gaynor  entered  judgment  in 
favor  of  the  plaintiff  that  the  said  deed  be  reformed,  so  that  John 
F.  Quigley  and  Mary  A.,  his  wife,  as  tenants  in  common  by  the 
entirety  be  the  grantees  in  said  deed.  After  said  decree  and  on 
March  14,  1900,  the  said  prenaises  were  duly  conveyed  by  John 
F.  Quigley  and  his  second  wife  to  Maria  Margaret  O'Connor,  the 
petitioner,  who  is  now  in  possession  and  claims  to  be  the  owner  of 
said  premises.  It  appears  that  the  State  was  not  made  a  party 
in  the  action  to  reform  the  deed  made  by  Quigley  to  his  wife,  and 
accordingly  the  Lawyers  Title  Insurance  Company  of  the  State 
of  New  York,  upon  an  examination  of  the  title  of  ?aid  premises 
for  Mrs.  O^Connor,  raised  an  objection  to  said  title  and  claimed 
that  the  said  premises  escheated  to  the  State  upon  the  death  of 
Mary  Ann  Quigley,  and  that  the  State,  not  having  been  made  a 
party  defendant  in  the  action  to  reform  the  deed,  its  rights  have 
not  been  cut  off.  It  further  appears  that  the  value  of  the  premises 
sought  to  be  released  does  not  exceed  $300. 

The  application  is  made  in  accordance  with  the  statutes,  and  the 
rules  and  regulations  of  your  Honorable  Board  have  been  complied 
with.  It  appears,  however,  that  Mary  Ann  Quigley  left  another 
piece  of  property,  to  wit :  Lot  56  on  the  map  hereinbefore  referred 
to  which  is  said  to  be  valued  at  the  sum  of  $1,300.  Section  67 
of  the  Public  Lands  Law  provides  that :  "  The  Commissioners  of 
the  Land  Office  may  employ  an  agent  to  explore  the  lands  supposed 
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to  be  escheated  and  collect  evidence  in  relation  to  such  escheat. 
The  expenses  incurred  shall  be  paid  out  of  the  avails  of  escheated 
lands  on  being  audited  by  the  Commissioners,  but  such  expenses 
shall  not  exceed  the  sum  of  $500  in  any  one  year,"  and  it  would 
seem  to  be  proper  that  an  investigation  be  made  as  to  the  escheat  to 
the  State  of  lot  No.  66  not  involved  in  this  application. 

Your  Honorable  Board  have  power,  under  section  62  of  the 
Public  Lands  Law  to  execute  a  conveyance  on  such  terms  and  con- 
ditions as  may  be  deemed  just,  releasing  to  the  petitioner  the  inter- 
est of  the  State  in  lot  No.  57  sought  to  be  released. 
Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

A  ttomey-General. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  29,  1903. 

To  the  Honorable,  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  In  pursuance  of  a  resolution  of  your  Honorable 
Board,  requesting  your  Standing  Committee  to  report  to  your 
Honorable  Board,  at  its  next  meeting,  on  all  applications  referred 
to  them  by  the  Board,  and  to  return  all  such  applications  with 
said  report,  we,  the  undersigned,  members  of  said  Committee,  do 
hereby  report  on  the  following  applications : 

Charles  G.  Washburn,  application  filed  February  15,  1906,  for 
a  grant  of  land  under  water  at  Ossining,  Westchester  county. 
Remonstrances  have  been  filed  against  the  granting  of  this  appli- 
cation by  the  New  York  Central  and  Hudson  River  Railroad 
Company  and  by  John  Kelly  and  Peter  Smith.  There  have 
been  several  hearings  upon  this  application  before  your  Commit- 
tee, in  connection  with  the  application  made  by  John  Kelly  for  a 
strip  of  land  under  water  which  covers  a  part  of  the  identical 
lands  applied  for  by  Mr.  Washburn.  The  Kelly  application  was 
filed  November  27,  1907.  Hearings  in  both  of  these  applications 
have  been  adjourned  until  May  5,  1908,  and  this  application 
should  be  rereferred  to  your  Committee  for  further  hearing. 
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Elizabeth  Schlosser,  filed  May  31,  1906,  for  a  grant  of  land 
under  the  waters  of  the  Hudson  river  at  Hastings,  Westchester 
county.  Remonstrances  were  filed  by  the  New  York  Central  and 
Hudson  River  Railroad  Company  and  the  Xew  York  State  Realty 
and  Terminal  Company.  On  April  9,  1907,  the  attorneys  for  the 
applicant  and  for  remonstrants  appeared  before  the  Standing  Com- 
mittee and  the  suggestion  was  made  by  them  that  probably  in  the 
future  the  New  York  State  Realty  and  Terminal  Company  would 
apply  for  a  water  grant  of  the  same  premises,  and  that  this  ap- 
plication would  be  withdrawn.  This  application,  'in  our  opinion, 
should  be  laid  upon  the  table,  to  await  further  developments. 

John  C.  Bouton,  March  30,  1906.  Application  for  a  grant  of 
land  under  the  waters  of  Pelham  bay  and  Long  Island  sound,  at 
Pelham  Manor,  Westchester  county.  Remonstrances  have  been 
filed  by  Adele  L.  AJlen,  to  whom  was  granted,  on  December  1, 
1898,  a  patent  for  a  part  of  the  lands  under  water  now  applied 
for  by  Bouton ;  also  by  the  town  of  Pelham,  to  whom  was  granted 
a  patent  on  November  23,  1871,  of  adjoining  lands  under  water; 
also  by  A.  V.  H.  Ellis  and  Henry  M.  Hunter,  and  by  the  village 
of  Pelham  ^lanor.  This  application  has  been  partly  heard  by 
the  Standing  Committee,  in  connection  with  the  contested  ap- 
plication of  Ellis  and  Hunter,  referred  to  your  Committee  on 
March  12,  1908.  The  hearings  in  both  of  these  applications  have 
been  adjourned  to  May  5,  1908,  and  we  would  suggest  that  these 
matters  be  re-referred  to  the  Standing  Committee  for  further  ac- 
tion and  final  report. 

Sisterhood  of  St,  Mary,  December  3,  1906.  Application  for 
grant  of  land  under  the  waters  of  Peekskill  Creek,  at  Peekskill, 
Westchei^ter  courty.  A  remonstrance  has  been  filed  by  Lowell  M. 
Palmer  Neither  the  applicant  nor  the  remonstrant  has  noticed 
this  appHf  ati6n  for  hearing  before  your  Committee  and  we  would 
recommend  that  the  matter  be  laid  upon  the  table. 

Deborah  Matilda  Douw  and  others;,  filed  October  21,  1907.  Ap- 
plication for  a  grant  of  land  under  the  waters  of  the  Hudson 
river,  at  Rensselaer,  Rensselaer  county,  including  a  portion  of 
the  lands  over  which  is  erected  the  Hudson  river  bridge.  Remon- 
strances have  been  filed  by  the  New  York  Central  and  Hudson 
River  Railroad  Company  and  the  Hudson  River  Bridge  Company. 
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This  matter  has  not  as  yet  been  brought  to  a  hearing  before  the 
Standing  .Committee.  We  understand  that,  since  the  filing  of 
this  application,  the  applicants  brought  some  proceeding  or  action 
in  the  Supreme  Court,  which  was  argued  before  Mr.  Justice  Berts, 
at  Special  Term  held  in  Kingston  in  March,  1908,  concerning  the 
title  to  the  uplands  of  the  applicants.  We  would  recommend  that 
this  application  be  re-referred  to  your  Committee  for  hearing. 

Stateri  Island  Rapid  Transit  Railway  Company,  October  28, 
1907.  Application  for  a  grant  of  land  under  the  waters  of  the 
Kill  Von  Kull,  at  West  ^'ew  Brighton,  Staten  Island.  A  remon- 
strance was  filed  by  the  Independence  League  of  Richmond  coimty, 
and  the  application  has  been  heard  before  youi  Committee.  It 
appears,  after  an  examination  of  this  matter,  that  certain  con- 
demnation proceedings  were  brought  in  the  Supreme  Court  by  the 
Staten  Island  Rapid  Transit  Railroad  Company,  the  predecessor 
of  this  applicant,  in  the  year  1885,  to  acquire  certain  lands  unJ_er 
w^ater  belonging  to  the  State,  including  the  premises  now  applied 
for,  with  much  other  land,  and  that  this  proceeding  resulted  in  a 
final  order  of  condemnation,  which  was  made  at  a  Special  Term  of 
the  Supreme  Court,  held  January  22,  1887,  confirming  the  report 
of  the  Commissioners  of  Appraisal  and  awarding  certain  moneys 
to  certain  patentees  of  the  State  of  certain  portions  of  said  lands 
uider  water,  and  also  awarding  other  moneys  to  the  State,  ag- 
gregating about  $5,000,  for  the  balance  of  said  lands  condemned. 
This  c  ndemnation  proceeding  was  begun  under  the  Railroad  Law 
which  authorized  the  acquisition  of  said  lands,  which  might  be 
required  for  the  purposes  of  the  railroad.  The  moneys  awarded 
to  the  State  were  paid  into  the  State  Treasury  on  February  25, 
1887.  The  ofiicial  water  grant  map  of  Richmond  county  fails  to 
show  that  this  railroad  company  owns  the  lands  under  water  ac- 
quired in  this  condemnation  proceeding,  and  also  fails  to  show  any 
grant  to  it  of  the  land  upon  which  their  tracks  were  laid  below 
original  high  water  mark.  A  serious  question  has  arisen  as  to  the 
legal  effect  of  the  condemnation  proceeding  above  referred  to,  so 
far  as  it  affects  lands  which  have  not  been,  during  the  past  twenty 
years  since  said  condemnation  proceeding,  in  any  way  devoted 
to  the  purposes  of  said  road.  Your  Committee  are  unable  to  make 
a  final  report  on  this  application  at  the  present  time,  and  would 
suggest  that  this  matter  be  re-referred  to  them. 
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Margaret  Dolan  and  Guaranty  Trust  Company,  both  applica- 
tions filed  November  7,  1907,  for  grants  of  lands  under  the  waters 
of  the  Hudson  river  at  Peek^kill.  Eemonstranees  have  been  filed 
against  both  of  these  applications  by  the  village  of  Peekskill  and 
also  by  Catherine  M.  Vonderbosch.  Hearings  have  been  had  be- 
fore your  Committee  on  both  of  these  matters  and  the  matters  have 
been  set  down  for  further  hearing  on  May  5th,  and  we  desire  that 
these  applications  be  re-ref err  .d  to  us  for  further  examination  and 
report. 

,  John  Kelly,  application  filed  November  27,  1907,  for  a  grant 
ff  lands  under  waters  of  the  Hudson  river  at  Ossining,  Westchester 
county.  Remonstrances  were  filed  by  Peter  Smith  and  Frank  S. 
Bishop  and  also  by  the  New  York  Central  and  Hudson  Eiver  Rail- 
road Company.  This  matter  has  been  heard  by  the  Standing  Com- 
mittee in  connection  with  the  Charles  G.  Washburn  application, 
heretofore  referred  to.  Your  Committee  are  unable  to  make  a  final 
report  on  this  matter  at  the  present  time,  and  ask  that  the  papers 
be  re-referred  to  us. 

Henry  Boberg,  filed  March  2,  1908,  and  Katherine  E.  Kava- 
nagh,  filed  April  7,  1908.  These  are  applications  for  grants  of 
land  under  water  in  the  borough  of  Brooklyn,  in  Jamaica  bay. 
Remonstrances  against  both  of  these  applications  have  been  filed 
by  the  Corporation  Counsel  of  the  city  of  New  York.  These 
matters  came  on  for  hearing  before  the  Standing  Committee  on 
April  14th.  Since  then  the  attorneys  for  the  applicants  and  re- 
monstrants have  forwarded  to  your  Committee  a  stipulation  ex- 
tending the  time  to  send  further  proof  to  April  28,  1908.  Your 
Committee  at  the  present  time  is  unable  to  report,  and  suggest  that 
the  papers  be  re-referred  to  them. 

A.  V.  H.  Ellis  and  Henry  M.  Hunter,  application  filed  March 
12,  1908,  for  a  grant  of  land  under  the  waters  of  Pelham  bay  and 
Long  Island  sound,  at  Pelham  Manor,  Westchester  county.  This 
application  has  been  heard  in  connection  with  the  application  of 
John  C.  Bouton,  heretofore  reported  on.  The  town  of  Pelham, 
the  village  of  Pelham  Manor,  Adele  L,  Allen  and  John  C.  Bouton 
have  filed  remonstrances  to  this  application.  A  partial  hearing 
was  had  before  your  Committee  on  April  14th,  when  the  matter 
19 
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was  adjourned  to  May  5th.    We  would  suggest  that  the  matter  be 
re-referred  to  us  for  further  examination  and  report. 

George  J.  Bailey  and  Robert  M.  Codd,  Jr.  Applications  filed 
September  26,  1907,  for  advertisement  and  sale  of  certain  islands 
in  the  Niagara  river,  Erie  county.  These  matters  were  referred 
to  your  Committee  in  September,  1907,  and  up  to  the  present  time, 
neither  of  them  have  been  brought  on  for  hearing  before  your  Com- 
mittee, and  we  would  suggest  that  these  matters  be  returned  to  us 
for  further  examination. 

Isaac  Wein,  March  28,  1908.  Application  for  grant  of  land 
under  water  in  the  village  of  Port  Chester,  Westchester  county. 
A  remonstrance  has  been  filed  by  the  board  of  trade  of  the  village 
of  Port  Chester,  but  the  matter  has  not  yet  been  brought  on  for 
hearing  before  your  Committee.  This  matter  should  be  re-referred 
to  us. 

Samuel  Mulwitz,  and  Samuel  Cohen,  April  7,  1908.  Appli- 
cations for  grants  of  land  under  waters  of  Byram  river,  at  Port 
Chester.  Neither  of  these  applications  have  yet  .been  brought  on 
for  hearing  and  should  be  re-referred. 

National  Brass  and  Copper  Tube  Company.  Three  applications 
for  grants  of  lands  under  water  at  Hastings,  Westchester  county, 
filed,  two  of  them  on  August  29,  1907,  and  the  third  on  November 
22,  1907.  Your  Committee  have  permitted  remonstrances  to  be 
filed  by  John  H.  House,  Jr.,  Henry  C.  Brown  and  other  citizens 
of  Hastings,  who  claim  that  grants  to  this  applicant  would  inter- 
fere with  the  rights  of  inhabitants  of  Hastings,  to  have  access  to 
the  Hudson  river,  by  public  streets  running  down  to  said  river. 
Hearings  have  been  had  before  your  Committee  and  the  matters 
have  been  adjourned  to  May  6th.  The  papers  should  be  returned 
to  your  Committee  for  further  hearing  and  report. 
KespectfuUy  submitted, 

W.  S.  JACKSON, 

A  Homey-General. 
JULIUS  HAUSEK, 
State  Treasurer. 
FEEDEKICK  SKENE, 

State  Engineer  and  Surveyor. 
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STATE  OF  NEW  YOBK, 

Attorney-Genebal's  Office, 

Albany,  April  29,  1908. 

To  the  Honorable,  TJie  Commissioners  of  the  Land  Office,  Albany, 
Albany,  N.  Y.: 

Gentlemen. — Pursuant  to  a  resolution  of  your  Honorable  Board, 
adopted  April  1,  1908,  that  the  Attorney-General  be  requested  to 
report  to  your  Honorable  Board  at  its  next  meeting  on  all  appli- 
cations referred  to  him  under  the  rules  of  this  Board,  and  to  return 
the  documents  and  such  applications  with  his  report,  I  have  the 
honor  to  return  the  following  papers  with  my  report : 

Port  Richmond  and  Bergen  Point  Ferry  Company.  Appli- 
cation filed  June  20,  1907,  for  a  grant  of  land  under  the  waters  of 
the  Kill  Von  Kull  at  Port  Richmond,  Staten  Island.  Map  A  as 
filed  with  this  application  and  the  oflicial  water  grant  map,  both 
show  that  a  water  grant  was  made  in  the  year  1 824  to  one  David 
Mesereau  of  a  tract  of  land  adjacent  to  the  applicant's  upland  and 
including  lands  still  under  water  lying  in  front  of  said  upland,  the 
land  under  water  applied  for  running  from  the  exterior  line  of  the 
Mesereau  grant  out  to  the  pier  and  bulkhead  line  in  1895.  Chapter 
898  of  the  Laws  of  1895,  established  a  bulkhead  line  and  pier 
around  Staten  Island  and  provided  that  no  grant  could  be  made  by 
the  Commissioners  of  the  Land  'Office  except  to  the  owners  of  the 
adjacent  uplands  where  no  previous  grant  had  been  made  and 
where  such  water  grant  had  been  made  to  the  owner  of  the  land 
under  water  within  the  pier  lines  established  before  the  passage  of 
that  act.  No  abstract  of  title  accompanied  the  application  but 
simply  an  affidavit  of  twenty  years'  possession.  I  accordingly 
wrote  Mr.  Van  Name,  the  attorney  for  the  applicant,  to  furnish 
me  with  an  abstract  of  title  showing  that  the  applicant  had  suc- 
ceeded to  all  of  the  rights  formerly  granted  to  David  Mesereau  in 
the  year  1824  so  far  as  they  affected  the  lands  now  applied  for.  I 
will  be  unable  to  report  favorably  upon  this  application  until  said 
abstract  of  title  is  furnished,  and  I  regard  this  as  necessary  to 
show  that  the  Commissioners  of  the  Land  Office  have  jurisdiction 
to  make  the  grant  to  the  applicant  under  the  act  above  referred  to. 
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I  would  suggest  that  these  papers  be  returned  to  me  to  await 
the  abstract  which  will  probably  be  furnished  soon. 

Eeuben  G.  Brewer.  Application  filed  February  28,  1907,  for 
a  grant  of  land  under  the  waters  of  Mamaroneck  harbor,  and  Long 
Island  sound  in  the  village  of  Mamaroneck,  Westchester  county. 
On  June  14,  1907,  I  wrote  the  attorney  for  this  applicant  that  I 
had  oiot  lapproved  this  application  for  the  reason  that  I  had 
recently  granted  the  application  of  Edward  E.  Delancey  to  bring 
an  action  in  the  Supreme  Court  to  vacate  certain  letters  patent 
granted  in  the  year  1904,  to  the  Bellow  &  Merritt  Company  for 
lands  under  the  waters  of  Mamaroneck  harbor  where  the  question 
as  to  the  State's  title  to  the  lands  under  water  in  this  harbor  is 
also  involved.  In  that  case  Mr.  Delancey  claims  that  the  lands 
under  water  in  Mamaroneck  harbor  belonged  to  him  under  old 
Colonial  Patents  and  not  to  the  State.  I,  therefore,  su^ested 
that  it  would  seem  to  be  to  the  interest  of  Mr.  Brewer  to  have  pro- 
ceedings upon  his  application  deferred  until  the  matter  could  be 
tested  in  the  court.  I  have  not  heard  further  from  the  attorneys 
for  the  applicant  and  am  not  advised  that  the  action  to  vacate  the 
Brewer  &  Merritt  Company  grant  has  been  determined. 

I  would  suggest  that  this  matter  be  laid  upon  the  table. 

John  II.  Starin.  Application  filed  October  4,  1907,  for  a  grant 
of  lands  under  water  in  Long  Island  sound  near  New  Eochelle, 
Westchester  county.  It  appears  by  correspondence  which  I  had  in 
October  last  with  the  attorneys  for  Mr.  Starin,  that  the  lands 
under  water  applied  for  do  not  adjoin  any  uplands  owned  by 
the  applicant,  and  accordingly  I  wrote  Mr.  S tarings  attorney  on 
October  18th,  that  I  would  be  compelled  to  report  adversely  on  his 
application.  In  reply  I  was  requested  to  withhold  my  report  on 
this  application  in  order  that  Mr.  Starin  might  have  an  opportun- 
ity to  submit  facts  and  arguments  tending  to  establish  his  owner- 
ship to  adjacent  uplands.  Since  that  time,  however,  Mr.  Starin 
has  presented  a  new  application  to  the  Land  Board  for  the  adver- 
tisement and  sale  of  Goose  Island  which  was  within  the  bounds  of 
the  former  application.  In  the  first  application  Goose  Island  was 
considered  lands  under  water.  In  the  second  application  it  was 
considered,  as  it  no  doubt  properly  is,  upland.  I  would  recom- 
mend that  this  application  for  a  grant  of  land  under  water  be 
denied. 
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Eegarding  the  John  H.  Starin  application  for  advertisement  and 
sale  of  Goose  Island,  filed  February  8,  1908,  this  application  is 
for  the  advertisement  and  sale  at  public  auction  of  Goose  Island 
at  New  Rochelle,  Westchester  county,  and  Mr.  Starin  offers  $50. 
Accompanying  the  application  was  a  map  showing  three  islands, 
collectively  known  as  Goose  Islands.  Upon  receipt  of  this  appli- 
cation, I  wrote  Mr.  Starin  asking  him  whether  it  was  his  inten- 
tion to  apply  for  the  advertisement  and  sale  of  all  three  of  these 
islands,  and  if  so  that  he  should  amend  his  application  accordingly^ 
which  now  calls  for  but  one  island.  I  also  asked  him  to  furnish 
me  with  an  accurate  survey  and  description  of  the  islands  giving 
exterior  lines  of  courses,  distances  and  areas  in  square  feet  of  each 
island  applied  for.  I  have  had  no  reply  to  this  letter  and  would 
suggest  that  the  matter  be  laid  upon  the  table. 

Lewis  M.  St  John.  December  16,  1907,  application  for  a 
grant  of  land  under  the  waters  of  the  Hudson  river  at  Yonkers. 
Shortly  after  this  application  was  filed  the  Xew  York  Central  and 
Hudson  River  Railroad  Company  filed  a  remonstrance  and  the  ap- 
plicant's attorney  was  informed  thereof.  It  appears  that  a  portion 
of  the  lands  applied  for  by  Mr.  St.  John  are  held  by  the  railroad 
company  under  water  grants  from  the  Land  Board.  On  February 
4,  1908,  I  wrote  the  applicant's  attorney  suggesting  that  he  confer 
with  the  attorney  for  the  railroad  company  and  submit  an  amended 
map  and  description  excepting  lands  already  granted  to  the  rail- 
road company.  I  also  requested  an  abstract  of  title  and  certain 
affidavits.  Since  then  the  applicant's  attorney  has  filed  the  cor- 
rected affidavits  but  the  abstract  of  title  and  amended  map  and 
description  have  not  yet  been  furnished.  This  matter  should  be 
re-referred  to  the  standing  committee. 

Addie  Estelle  Acer.  Application  filed  March  7,  1908,  for  a 
grant  of  land  under  waters  in  the  East  river  at  Whitestone,  Long 
Island.  On  March  10,  1908,  I  wrote  the  applicant's  attorney, 
informing  him  that  the  lands  applied  for  covered  a  portion  of  lands 
which  were  granted  to  other  persons  on  December  22,  1840,  for 
commercial  purposes,  and  as  this  application  is  for  a  beneficial 
enjoyment  grant  I  thonght  the  original  grants  made  in  1840  for 
commercial  purposes  should  bo  snrrcMidered  to  the  Land  Board  in 
accordance  with  the  decision  of  the  C^ourt  of  Appeals  in  Thousand 
Islands  Steamboat  Company  v.  Visger,  179  N.  Y.  206.  On  March 
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12,  1908,  I  received  from  Mr.  Acer  a  reply  thanking  me  for  the 
suggestion  and  promising  to  put  the  matter  in  the  shape  suggested. 

I  would  suggest  that  these  papers  be  referred  to  me  for  further 
action. 

Western  New  York  and  Pennsylvania  Railway  Company,  filed 
February  14,  1906.  This  is  an  application  for  the  exchange  of 
lands  between  the  Commissioners  of  the  Land  Office  on  behalf  of 
Craig  Colony  and  the  Western  New  York  and  Pennsylvania  Rail- 
way Company  under  chapter  358  of  the  Laws  of  1900.  This 
matter  had,  I  understand,  been  informally  presented  to  your 
Honorable  Board  some  years  prior  to  the  year  1906.  Upon  re- 
ceipt of  these  papers  by  the  Attorney-General  wrote  promptly  to 
Mr.  John  F.  O'Connor,  the  attorney  for  the  applicant,  requesting 
an  abstract  of  title.  This  abstract  of  title  was  only  recently  fur- 
nished and  I  have  been  unable  to  examine  the  same  for  lack  of  a 
map  of  the  lands  described  in  chapter  358  of  the  Laws  of  1900, 
conferring  jurisdiction  on  the  Commissioners  of  the  Land  Office. 

This  matter  should  be  again  referred  to  me  for  examination 
and  report. 

William  G.  Stimson.  Application  filed  April  17,  1907,  for  a 
permit  to  enter  upon  State  lands  in  the  forest  preserve  in  the 
township  of  Morehouse  tract,  Hamilton  county,  and  under  the 
waters  of  Metcalf  lake  to  mine  for  distomaceous  earth.  I  com- 
municated concerning  this  application  with  the  Forest,  Fish  and 
Game  Commissioner  and  his  counsel,  Hon.  John  K.  Ward,  filed 
an  objection  on  behalf  of  the  Commission  to  the  granting  of  this 
permit  in  which  he  calls  attention  to  the  fact  that  the  provisions 
of  the  Public  Land  Law  under  which  the  petitioner  seeks  to  enter 
upon  the  lands  of  the  forest  preserve  for  the  purpose  of  working 
his  mine  were  enacted  prior  to  the  adoption  of  section  7  of  article 
7  of  the  Constitution,  and  he  is  of  the  opinion  that  the  constitu- 
tional provision  nullifies  the  provisions  of  the  Public  Lands  Law, 
in  so  far  as  the  discovery  of  mines  and  entry  upon  lands  within 
the  forest  preserve  are  concerned,  and  regards  the  privileges 
sought  by  Mr.  Stimson  to  be  in  violation  of  the  law  and  spirit  of 
the  Constitutional  provision  and  in  absoliite  defiance  of  it,  and 
said  Commission  further  expressed  the  desire  to  be  heard  by  the 
Land  Board  before  the  permit  should  be  granted. 
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I  would,  therefore,  refer  this  matter  to  the  full  board. 

In  a  recent  application  of  John  R.  Paine  to  work  a  garnet 
mine  in  lands  in  the  forest  preserve  I  reported  to  you  on  Octo- 
ber 18,  1907,  that  my  predecessor,  Hon.  John  Cunneen,  had  ex- 
pressed his  opinion  that  the  working  of  a  garnet  mine  in  the 
forest  preserve  was  contrary  to  the  spirit  and  letter  of  the  Con- 
stitution, and  advising  that  your  Honorable  Board  had  no  right  or 
power  to  grant  a  license  to  the  applicants  for  such  purpose  and 
stated  that  I  agreed  with  the  opinion  of  my  predecessor  and 
recommended  that  the  application  be  denied. 

I  think  such  action  should  be  taken  in  this  application  of  Mr. 
Stimson. 

Edwin  T.  Evans  and  others.  July  12,  1&07,  application  fcwr 
quit-claim  of  interest  of  State  in  and  to  a  portion  of  the  militarj 
road  in  Lewiston,  Niagara  county.  Upon  receipt  of  this  appliear 
tion  which  was  informally  made  and  not  in  accordance  with  any 
of  the  rules  of  your  Honorable  Board,  I  oommunicated  witE 
the  attorneys  for  the  applicant,  suggesting  the  form  of  procedure 
under  the  act,  chapter  448,  Laws  of  1907,  under  which  this  ap- 
plication was  made.  I  have  only  recently  received  the  papers 
suggested.  I  am  still  waiting,  however,  for  a  copy  of  the  map  of 
lands  appropriated  from  Mr.  Evans  by  the  State  Engineer  for 
the  Suspension  bridge-Lewiston  road,  referred  to  as  being  on  file 
in  the  State  Engineer's  office,  but  which  in  fact  is  not  filed  there. 
This  matter  should  be  referred  to  me  for  further  examination 
and  report. 

Town  of  Babylon.  July  17,  1907.  Petition  for  grant  for 
certain  dock  rights  at  the  foot  of  Fire  Island  avenue.  Upon 
receipt  of  this  application  I  wrote  to  Frank  P.  Wells  of  Amity- 
ville,  the  attorney  for  the  town,  prese^ntiug  an  informal  petition, 
inclosing  a  copy  of  the  laws,  rules  and  regulations  of  the  Land 
Board,  together  with  the  necessary  blanks  upon  which  formal 
application  should  be  made.  The  application  in  its  present  state 
should  be  denied  without  prejudice  to  the  rights  of  the  applicant 
to  proceed  regularly  by  a  new  application  after  due  publication. 

Harvey  Austin,  January  18,  1908.  Application  for  letters 
patent  for  certain  lands  in  Xew  Stockbridge,  Madison  county, 
which  were  sold  by  the  State  Engineer  and  Surveyor  to  Orrin 
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Austin,  October  7,  1851.  This  applicant  has  failed  to  produce 
any  evidence  that  he  is  entitled  to  letters  patent.  The  State  Engi- 
neer's certificate  of  sale  was  assigned  by  the  purchaser  to  Orrin 
H.  Austin.  I  have  requested  the  attorney  for  this  applicant  to 
show  how  title  passed  from  Orin  II.  Austin  to  the  applicant,  and 
am  still  waiting  for  this  proof.  The  matter  should  be  referred  to 
me  for  further  report. 

Respectfully  submitted, 

WILLIAM  S.  JACKSON, 
.        '  Attomey-Generah 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  April  29,  1909. 

To  ihe  Commissioners  of  the  Txind  Office: 

Gentlemen. —  Pursuant  to  resolution  of  your  Honorable  Board, 
requesting  reports  on  all  matters  referred  to  us  for  examination, 
we  herewith  return  the  complaint  of  Charles  E.  Seeley  against 
the  American  Locomotive  Company,  for  dumping  refuse  in  the 
Mohawk  river,  in  the  town  of  Gleuville,  Schenectady  county. 

The  petition  asks  that  the  matter  be  investigated  and  the  fill- 
ing in  of  said  river  stopped.  This  matter  was  referred  to  the 
Attorney-General  and  the  State  Engineer  for  investigation  and 
report. 

We  regret  to  say  that  we  have  been  unable  to  give  this  matter 
our  i)ersonal  attention,  owing  to  the  multiplicity  of  other  duties, 
and  ro(|uest  that  the  matter  be  again  returned  to  us  for  examina- 
ticm. 

Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

Attomey-Generah 
FREDEEICK  SKENE, 

State  Engineer  and  Surveyor, 
Special  Committee. 
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STATE  OF  NEW  YORK: 

Attorney-General's  Office, 

Albany,  April  30,  1908. 

To  the  Commissioners  of  the  Land  Office,  Albany,  N.  Y.: 

Gentlemen. —  Pursuant  to  a  resolution  of  your  Honorable 
Board,  requesting  reports  on  all  matters  referred  to  us  for  ex- 
amination, we  herewith  return  the  papers  in  the  following 
matters: 

Application  of  Marcellus  T.  Hayes  to  purchase  Eire  Island 
property,  September  27,  1907.  We  have  given  this  matter  some 
consideration,  but  are  unable  at  the  present  time  to  make  a  final 
report.  We  understand  that  a  bill  has  passed  both  houses  of  the 
Legislature  and  is  now  before  the  Governor  creating  a  State  park 
at  Fire  Island.  If  this  should  become  a  law  the  property  should 
not  be  sold.  We  recommend  that  this  matter  be  laid  upon  the 
table  for  the  present. 

Free  &  Murray  Realty  Company.  Application  filed  Xovember 
15,  1906.  This  is  an  application  for  a  grant  of  land  under  the 
waters  of  the  Hudson  river  at  Tarryto\vn,  IST.  Y.,  and  a  remon- 
strance has  been  filed  on  behalf  of  the  Tarrytown  Yacht  Club. 
Your  committee  desire  further  time  to  re-examine  the  property 
and  request  that  the  papers  be  re-refer  red  to  your  committee  for 
further  investigation  and  report. 

Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

Attorney-General, 
JLTIUS  HAUSER, 

State  Treasurer. 
FREDERICK  SKENE, 

State  Engineer  and  Surveyor. 
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STATE  OF  NEW  YORK, 

Attoeney-Geneeal's  Office, 

Albany,  April  30,  1908. 

jf'o  the  HonorMe,  The  Commissioners  of  the  Land  Office: 

Gentlemen. —  In  the  matter  of  the  application  of  Philip  Becker 
for  a  grant  of  land  under  the  waters  of  Bvram  river  at  Port 
Chester,  Westchester  county,  filed  April  16,  1907,  The  area  of 
land  applied  for  is  9,176.6  square  feet.  A  remonstrance  against 
the  granting  of  this  application  was  filed  by  the  town  of  Rye,  upon 
the  ground  that  the  lands  under  water  applied  for  were  included 
in  a  colonial  grant  dated  August  11,  1720,  and  that  the  town  of 
Rye  and  not  the  State  is  the  owner  of  the  land  under  water  ap- 
plied for.  George  A.  Slater,  counsel  to  the  town  of  Rye,  has  ad- 
dressed a  communication  to  your  Honorable  Board,  stating  that  he 
does  not  desire  a  hearing  on  the  remonstrance,  that  remonstrances 
in  similar  cases  have  been  'filed  and  grants  made,  and  that  he  only 
wishes  to  have  the  course  of  the  town  consistent.  In  accordance 
with  former  precedents  we  would  recommend  that  the  remon- 
strance be  overruled  and  that  the  grant  be  made. 
Respectfully  submitted, 

W.  S.  JACKSON, 

Attorney-General. 
JULIUS  HAUSER, 
State  Treasurer, 
FREDERICK  SKENE, 

State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK, 

Attoeney-General's  Office, 

Albany,  April  30,  1908. 

To  the  Honorable  J  The  Commissio^iers  of  the  Land  Office: 

Gentlemen. —  Pursuant  to  a  resolution  of  your  Honorable 
Board,  requesting  a  report  upon  all  matters  referred  to  me  under 
the  rules  of  the  Board,  I  have  the  honor  to  return  the  following 
applications  for  the  release  of  the  State's  interest  acquired  by 
escheat,  with  my  report: 
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Michael  Walters,  May  18,  1906,  and  Michael  Waiters  and 
others,  April  12,  1907.  I  am  waiting  for  an  abstract  of  title,  re- 
quired by  rule  5  to  be  furnished.  By  independent  investigation  I 
have  learend  that  J.  A.  Foley,  referee  in  the  matter  of  the  judicial 
settlement  of  the  aocoiints  of  William  H.  Hoes,  public  adminis- 
trator and  administrator  of  Henry  Fleming,  deceased,  reported  to 
the  Surrogate  of  New  York  county,  on  March  25,  1904,  that  these 
petitioners  had  failed  to  submit  to  the  administrator  any  proof  of 
their  relationship,  and  had  also  failed  to  present  such  proof  to  the 
referee,  although  they  were  given  several  a<ljournments  of  the 
reference  for  such  purpose.  Accordingly  such  referee  found  as  a 
conclusion  of  law  that  these  applicants  claiming  to  be  next  of  kin, 
failed  to  submit  any  evidence  of  their  relationship  to  the  de- 
cedent, Henry  Fleming. 

1  learned  further  that  the-  sum  of  $477.57,  under  a  decree  of 
the  surrogate,  dated  August  10,  1804,  was  deposited  with  the 
comptroller  of  the  city  of  !Xew  York,  and  that  no  application  has 
been  made  therefor  on  behalf  of  any  claimants  to  said  fund. 

I  have  recently  communicated  with  Whalen  &  Dunn,  attorneys 
for  thfse  i>etiti()ners,  that,  in  view  of  the  fact  that  there  is  ab- 
solutely no  proof  whatever  that  the  petitioners  are  in  any  way 
related  to  Henry  Fleming,  deceased,  other  than  as  stated  in  the 
petition,  which  is  verified  by  one  of  the  attorneys,  upon  informa- 
tion and  belief,  and  that,  in  view  of  the  referee's  report  above- 
mentioned,  I  do  not  see  my  way  clear  to  report  to  the  Land  Board 
until  the  relationship  of  the  petitioners  to  Henry  Fleming  and 
also  that  the  petitioners  are  the  only  heirs  of  Mary  Fleming,  the 
first,  is  thoroughly  established  by  common  law  evidence. 

This  matter  should  bo  again  referred  to 'me  for  further  exam- 
ination. 

Henry  C.  Gipson,  filed  February  11,  1907.  No  proof  has  been 
submitted  to  me  that  the  applicant  has  secured  conveyances  of  all 
of  the  heirs  of  William  Smith,  who  died  in  this  country  in  1871, 
leaving  two  sons  his  only  heirs,  both  of  whom  have  since  died, 
leaving  children. 

The  only  proof  whatever  on  the  subject  is  an  affidavit  made  by 
one  of  the  alleged  heirs  of  William  Smith,  sworn  to  in  England 
and  outside  of  the  jurisdiction  of  our  courts  for  punishment  for 
perjury. 
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This  matter  rc<iuires  further  iiivestigatioii  before  I  am  prepared 
to  report  favorably  upon  the  application,  and  I  suggest  that  it  be 
again  referred  to  me. 

Charlotte  Xass,  filed  May  11,  1907.  I  have  been  in  oommuni- 
eation  with  the  attorney  for  this  applicant  and  have  requested  hiiu 
to  establish  the  fact  of  the  marriage  between  this  petiti  >ner  and 
S)le  N"ass,  whose  property  is  said  to  have  escheated  to  the  State, 
and  also  that  he  furnish  me  with  an  extract  from  the  Norwegian 
laws,  upon  the  question  whether  an  American  may  inherit  land 
in  Norway.  I  am  still  waiting  to  hear  from  the  applicant's  at- 
torney, and  suggest  that  the  matter  be  returned  to  me  for  further 
examination. 

Christine  Zons,  filed  July  17,  1907.  This  is  an  application 
for  the  release  of  certain  lands  in  Long  Island  City,  of  which 
Patrick  Campbell  died  seized  in  1883,  leaving  his  wife  Catherine 
and  no  heirs.  Catherine  Campbell,  the  widow,  died  April  1,  1905, 
also  without  relatives.  Before  her  death  she  conveyed  her  dower 
interest  in  these  premises  to  Christine  Zons,  the  applicant,  by  deed 
dated  April  28,  1892.  This  estate  has  terminated  by  the  death 
of  the  widow  of  Patrick  Campbell,  as  before  stated. 

Immediately  prior  to  the  filing  of  this  application,  the  Penn- 
sylvania, New  York  and  Long  Island  Railroad  Company  con- 
demned these  lands  with  others,  and  the  Commissioners  of  Ap- 
praisal made  an  award,  in  which  they  found  that  said  parcel  was 
owned  by  the  State,  subject  to  the  dower  right  of  Christine  Zons, 
and  also  subject  to  a  mortgage  which  had  been  given  by  Christine 
Zons  to  one  Mariah  Wahlers,  and  made  an  award  for  said  land 
of  $5,730. 

The  matter  is  now  in  the  hands  of  my  New  York  deputy  who 
is  still  proceeding  before  a  referee,  to  ascertain  the  facts  concern- 
ing those  escheated  lands  in  the  matter  of  the  Pennsylvania  Rail- 
road Company.  On  ^March  10th  last  I  received  a  letter  from  Mr. 
Donnelly,  my  New  York  deputy,  in  which  he  calls  attention  to 
a  bill  introduced  by  this  applicant  in  the  Legislature,  having  for 
its  purpose  the  rc^leasing  of  the  lands  in  question,  and  stating  that 
he  believes  that,  if  this  bill  does  not  pass,  the  State  will  receive 
the  entire  award  made  by  the  Commissioners,  of  $5,730.  The 
bill  was  introduced  on  January  30,  1908,  in  the  Assembly,  after 
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the  filing  of  this  application,   and  was  recently  vetoed  by  the 
Governor. 

Owing  to  the  fact  that  the  refei^nce  in  the  matter  of  the  Penn- 
sylvania Railroad  Company  condemnation  proceeding  has  not  yet 
been  completed,  I  am  unable  to  report  fully  on  this  application 
at  the  present  time,  and  would  suggest  that  the  Board  delay  action 
until  I  can  make  a  further  and  final  report,  and  that  the  matter 
be  referred  to  me  for  that  purpose. 

The  original  application  of  Mrs.  Zons  is  now  in  the  hands  of 
my  Xew  York  deputy,  and  I  am  unable  to  return  the  same  at  this 
time. 

Harry  Mintz,  filed  January  28,  1908.  The  proof  in  this  case 
is  insufficient  for  me  to  pass  upon  the  rights  of  the  applicant  in 
this  matter,  and  I  would  request  that  the  matter  be  rercferred  tc 
me  for  further  examination  and  report. 

Martha  Elva  Smith,  filed  March  12,  1908.  This  matter  was 
reported  to  your  Honorable  Board  on  March  26,  1908. 

Michael  C.  McDavitt,  filed  May  1,  1905.  This  application,  as 
originally  pre^^ented,  was  not  made  in  accordance  with  the  rules 
of  the  Land  Board.  Upon  an  examination  of  the  papers,  I  am 
unable  to  report  at  the  present  time  that  the  applicant  is  the  only 
person  entitled  to  a  release,  and  T  would  therefore  suggest  that  this 
matter  be  returned  to  me  for  further  investigation. 
Respectfully  submitted, 

WILLIAM  S.  JACKSOX, 

A  Homey-General, 


STATE  OF  NEW  YORK, 

Attorney-Gp:nebal's  Office, 

Albany,  September  21,  1908. 

To  the  ITonorable  the  Commissioners  of  the  Land  Office,  Albany, 
N.  Y.: 
Gentlemen. —  I  acknowledge  receij)t  of  your  communi- 
cation of  August  24th,  transmitting  to  this  office  a  letter  from 
Hon.  H.  A.  Metz,  Comptroller  of  the  city  of  Xew  York,  with 
reference  to  the  title  of  a  tract  of  land  of  about  fifty  acres  in 
the  town  of  Westfield,  Richmond  coimty.  The  facts  in  the  mat- 
ter, so  far  as  they  have  been  disclosed,  are  as  follows : 
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By  chapter  68  of  the  Laws  of  1857,  a  Board  of  Commissioners 
was  created  and  said  commissioners  were  by  that  statute  directed 
to  procuTe  a  suitable  site  for  new  quarantine  station,  the  title  of 
the  premises  so  to  be  acquired  when  conveyed  to  be  vested  in  the 
People  of  the  State  of  New  York. 

Pursuant  to  the  provisions  of  that  statute  a  conveyance  of  land 
was  made  to  the  People  of  the  State  of  New  York  by  deed  dated 
May  1,  1857,  from  Thomas  E.  Lush  and  wife,  which  deed  is  re- 
corded in  the  office  of  the  registrar  of  Kichmond  county,  in  Liber 
41  of  Conveyances,  page  128,  and  conveys  a  tract  of  48.6  acres 
in  Westfield,  Kichmond  county,  N.  Y. 

By  chapter  528  of  the  Laws  of  1893,  the  Commissioners  of 
Emigration  were  authorized,  empowered  and  directed  within 
thirty  days  after  the  passage  of  that  act  to  give  a  deed 
of  conveyance  for  any  or  all  lands  which  had  been  purchased  or 
otherwise  acquired  by  them  as  such  commissioners,  to  the  mayor, 
aldermen  and  commonalty  of  the  city  of  New  York,  upon  certain 
conditions  set  forth  in  said  statute.  Pursuant  to  the  last  named 
act  a  deed  was  executed  under  date  of  July  18,  1893,  by  Edgar  L. 
Ridgway  and  others  as  Commissioners  of  Emigration  of  the  city 
of  New  York  to  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York,  conveying  certain  lands  and  among  others  the  par- 
cel hereinabove  referred  to,  which  deed  was  accepted  by  the  city  of 
New  York  and  recorded  in  the  office  of  the  registrar  of  the  county 
of  New  York  December  15,  1893,  in  section  6,  Liber  18  of  Deeds, 
page  234,  and  in  the  county  clerk's  office  of  the  county  of  Rich- 
mond on  December  31,  1893,  in  Lib^r  234  of  Deeds,  at  page  72. 
Thereafter  and  on  or  about  April  22,  1907,  one  Andrew  Powell 
presented  to  the  Commissioners  of  the  Land  Office  an  application 
for  the  sale  of  said  property,  and  upon  such  application  that 
property  was  duly  sold  by  the  State  Engineer  to  the  Ludlow 
Realty  Company  for  the  sum  of  $31,000,  and  letters  patent  there- 
for issued  to  the  Ludlow  Realty  Company  upon  the  payment  of 
the  purchase  price  in  September,  1907.  The  deed  from  the  Com- 
missioner of  Emigration  of  the  city  of  New  York  and  the  letters 
patent  issued  to  the  Ludlow  Realty  Company  cover  the  same 
property. 

Section  1957  of  the  Code  of  Civil  Procedure  provides  that  the 
*  ttorney-General  may  maintain  an  action  to  vacate  or  annul  let- 
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ters  patent  granted  by  the  People  of  the  State  of  New  York  where 
such  letters  obtained  were  issued  in  ignorance  of  a  material  fact 
or  through  mistake  and  that  when  the  Attorney-General  has 
reason  to  believe  that  such  fact  or  mistake  can  be  proved  he  must 
bring  such  action. 

Section  5  of  the  Public  Land  Law  provides  for  the  refund  to 
the  purchaser  of  lands  from  the  State  of  the  amount  of  the  pur- 
chase money  when  the  title  of  such  land  fails. 
Yours  truly, 

WILLIAM  S.  JACKSON", 

Attomey-GeneraL 


STATE  OF  NEW  YORK: 

Attorney-General's  Office, 

Albany,  October  2,  1908. 

Before  the  Standing  Committee  on  the  Heaking  of  Ke- 

MONSTRANCES  OF  THE  COMMISSIONERS  OF  THE  LaND  OfFICE. 


In  the  Matter  of  the  Application 

of 

The  Phoenix  Construction  Company 
for  a  Grant  of  Land  Under  the  Waters 
of  Flushing  Creek,  in  the  Borough  of 
Queens,  New  York  City,  for  Beneficial 
Enjoyment, 


To  the  Honorable,  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  application  was  referred  to  your  Committee 
on  August  28th  last,  together  with  a  remonstrance  of  the  Corpo- 
ration Counsel  of  the  City  of  Kew  York,  which  claims  title  to 
the  lands  under  water  applied  for,  by  virtue  of  certain  letters- 
patent  to  the  freeholders  and  inhabitants  of  the  former  town  of 
Flushing,  which  title  is  claimed  became  vested  in  the  city  of 
New  York  by  section  8,  of  chapter  378  of  the  Laws  of  1807. 

The  matter  came  on  to  bo  heard  Ix'foro  your  Committee  on 
September  28,  1908.     The  corporation  counsel  appeared  by  Mr. 
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Freediuan,  his  assistant,  and  stated  that  this  is  one  of  a  large 
number  of  cases  which  involve  the  old  questions  between  the  city 
of  New  York,  claiming  title  under  colonial  grants  to  towns,  and 
the  State,  and  wherein  the  city  files  a  remonstrance  in  order  to 
presen-e  its  rights. 

Mr.  Frcedman  further  stated  that,  if  a  grant  should  be  made, 
he  would  ask  that  it  be  made  in  the  usual  form  of  grants  in  the 
city  of  N^ew  York. 

Your  Committe  is  of  the  opinion  that  the  application  should 
take  the  usual  course  and  that  the  remonstrance  of  the  city  of 
New  York  should  be  overruled  and  that  the  applicant  should  be 
held  to  be  entitled  to  the  grant  applied  for,  in  the  usual  form  of 
grants  in  the  city  of  New  York. 

Eespectfully  submitted, 

WILLIAM  S.  JACKSON, 
'  Attorney-General. 

FREDERICK  SKENE, 

State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK, 

A t torney-Gkn krai/s  Office, 

Albany,  October  2,  1908. 

Before  the   Standing  Committee  on   the  Hearing  of  Re- 
monstrances OF  THE  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  Lewis 
M.  St.  John,  for  a  grant  of  land 
under  waters  of  the  Hudson  river  in 
the  city  of  Yonkers,  Westchester 
countv. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  applicant  filed  an  application  on  December 
16,  1907,  for  a  grant  of  land  for  the  purposes  of  commerce.  The 
Xc  w  York  Central  and  Hudson  River  Railroad  Company  filed  a 
rejnonstranoe  to  this  application  upon  the  ground  that  a  portion 
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of  the  land  under  water  applied  for  had  already  been  granted  to 
the  railroad  company  by  letters-patent  dated  December  14,  1904. 
Subsequently  this  application  was  withdrawn  and  a  new  appli- 
cation for  beneficial  enjoyment  was  filed  by  Mr.  St.  John  for  a 
grant  of  the  same  lands  included  in  his  former  application,  after 
excepting,  however,  the  lands  granted  to  the  railroad  company  on 
December  14,  1904,  and  to  this  application  a  remonstrance  was 
filed  by  Ernest  W.  Marshall.  Mr.  Marshall  subsequently  filed 
with  your  committee  his  written  notice  of  withdrawal  of  his 
remonstrance. 

On  September  1,  1908,  at  the  time  of  the  filing  of  the  with- 
drawal of  the  Marshall  remonstrance,  Messrs.  Quigg,  Coleman  & 
McEvilly,  attorneys,  New  York  city,  addressed  a  communication 
to  your  committee,  stating  that  they  were  the  attorneys  for  Kose 
L.  Learoyd,  who  had  lately  begun  an  action  of  ejectment  by  which 
she  claimed  title  to  the  upland  adjacent  to  the  lands  under  water 
applied  for  by  Mr.  St.  John,  and  asking  leave  to  be  heard  before 
a  grant' should  be  made. 

An  opportunity  to  be  heard  was  afforded  these  attorneys  and  at 
a  meeting  of  the  standing  committee  held  in  New  York  city  on 
September  28,  1908,  Mr.  Coleman  of  that  firm  appeared  and 
stated  that  he  had  filed  no  remonstrance,  and  that  any  letter  or 
anything  else  in  the  nature  of  a  remonstrance  filed  by  him  should 
be  deemed  to  be  withdrawn. 

After  the  filing  of  this  last  application,  Mr.  St.  John  died, 
leaving  his  last  will  and  testament,  which  was  admitted  to  pro- 
bate in  the  Montgomery  county  surrogate's  ofiice,  on  June  24, 
1908,  wherein  he  appointed  his  wife,  Lydia  A.  St.  John,  and  his 
two  sons,  Clyde  L.  St.  John  and  Lewis  L.  St.  John,  his  executors, 
who  have  all  duly  qualified  as  such  executors,  and  directed  said 
executors  to  sell  and  convey  all  his  right,  title  and  interest  in  lot 
No.  30  Union  place  and  27  Ravine  avenue,  in  the  city  of  Yonkers 
(being  the  uplands  adjacent  to  the  lands  applied  for)  and  au- 
thorized said  executors  to  give  good  and  sufficient  deeds  to  the  pur- 
chasers. 

Prior  to  the  death  of  Lewis  M.  St.  John  he  entered  into  a  con- 
tract, under  an  agreement  dated  May  8,  1907,  to  sell  said  premises 
to  George  N.  Rigby,  who  has  made  payments  on  account  of  the 
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purchase  of  said  property,  but  the  title  has  not  yet  passed  to 
Rigby. 

Your  committee  would,  therefore,  report  that  this  application 
upon  the  withdrawal  of  said  remonstrances,  should  take  the  usual 
course  of  uncontested  applications. 

Respectfully  submitted, 

WILLIAM  S.  JACKSOK, 

Attorney'  General. 
FREDERICK  SKENE, 

State  Engineer  and  Surveyor. 


STATE  OF  NEW  YORK, 

Attorney-Genebal's  Office, 

Albany,  October  19,  1908. 

Before  the  Commmissioners  of  the  Land  Office. 


In  the  Matter  of  the  Application  of  the 
Buffalo  Harbor  Land  Company,  suc- 
cessor in  title  to  J.  Talman  Budd,  for 
correction  of  letters  patent  granted  to 
eaid  Budd  July  19,  1905,  to  certain 
lands  under  the  waters  of  Buffalo  har- 
bor in  the  citv  of  Buffalo. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  Reporting  u}X)n  the  above-entitled  matter,  I  have 
the  honor  to  say  that  in  the  original  application  by  J.  Talman 
Budd  for  a  grant  of  lands  under  Buffalo  harbor,  application  was 
made  for  lands  under  water  lying  in  front  of  the  uplands  along 
lines  running  parallel  to  the  extension  of  lot  lines  of  the  uplands, 
but  at  a  meeting  of  the  standing  committee  on  the  hearing  of 
remonstrances  to  the  original  application  of  Mr.  Budd,  held  on 
February  3,  1908,  State  Engineer  Bond  suggested  that  the  map 
should  be  corrected  so  that  the  north  and  south  lines  of  the  l^ands 
to  be  granted  should  run  at  right  angles  to  the  harbor  line  as 
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established,  and  the  application  was  directed  to  file  such  modified 
map,  which  was  done,  and  the  grant  was  made  to  him  upon  such 
modified  map  and  description.  It  now  appears,  however,  that  a 
portion  of  the  lands  so  granted  to  Mr.  Budd  were  outside  of  the 
original  lines  of  lands  applied  for  and  described  in  his  published 
notice  of  'application,  and  therefore,  as  to  such  lands  not  so  in- 
cluded the  grant  was  erroneously  made. 

The  Buffalo  Harbor  Land  Company  has  now  presented  to  me 
its  several  abstracts  of  titles  to  the  uplands  formerly  owned  by  Mr. 
Budd,  and  adjacent  to  which  such  letters  patent  were  issued,  'and 
also  of  the  lands  under  water  so  granted  to  Mr.  Budd,  and  I  find 
that  all  of  said  lands  were  duly  conveyed  by  J.  Talman  Budd  and 
wife  to  the  Buffialo  Harbor  Land  Company,  by  deed  dated  March 
27,  1908,  since  duly  recorded  in  the  Erie  county  clerk's  office. 

Prior  to  the  execution  of  such  deed  Mr.  Budd  and  wife  executed 
a  mortgage  for  $8,000  upon  said  lands  to  the  Assets  Realization 
Company,  dated  January  7,  1908,  recorded  on  the  same  day  in 
Liber  1036  of  Mortgages,  at  page  461,  and  that  said  Buffalo  Har- 
bor Land  Company  will  present  your  Honorable  Board,  prior  to 
the  delivery  to  said  Buffalo  Harbor  Land  Company  of  new  and 
corrected  letters  patent,  a  formal  release  by  said  Assets  Realiza- 
tion Company  from  the  lien  of  said  mortgage  of  so  much  of  said 
premises  included  within  the  description  of  the  former  grant,  but 
not  included  within  the  description  of  the  new  grant  to  be  made 
on  the  form  as  originally  applied  for  by  Mr.  Budd,  with  north 
and  south  lines  running  in  extension  of  the  lines  of  the  uplands 
and  not  lat  right  angles  to  the  harbor  line. 

It  is,  therefore,  my  opinion  that  new  and  corrected  letters  patent 
should  issue  to  the  Buffalo  Harbor  Land  Company  for  lands 
originally  applied  for  by  Mr.  Budd  by  the  same  description,  upon 
the  surrender  and  cancellation  of  the  original  letters  patent  to  Mr. 
Budd,  dated  June  19,  1905,  recorded  in  Book  54  of  Patents,  at 
page  64,  and  upon  the  receipt  of  evidence  that  the  Assets  Realiza- 
tion C/ompany  have  duly  released  from  their  mortgage  so  much  of 
tJie  lands  described  in  the  former  patent  to  Mr.  Budd  as  is  not 
included  within  the  lines  of  the  lands  originally  applied  for. 
Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  November  16,  1908. 

Before  the  Standing  Committee  of  the  Commissioners  of 
THE  Land  Office  on  the  Hearing  of  Remonstrance. 


In  the  Matter  of  Arthur  E.  Keating  for 
a  grant  of  land  under  the  waters  of 
PowelFp  Cove,  East  river.  Queens 
county  for  beneficial  enjoyment. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  This  application  was  filed  September  24,  1908, 
together  with  the  remonstrance  of  the  city  of  New  York  upon 
the  ground  that  the  lands  applied  for  are  the  property  of  the 
city  of  Xew  York  under  certain  Colonial  patents  to  the  town  of 
Flushing.  The  Corporation  Counsel  has  advised  your  committee, 
under  date  of  November  14,  1908,  that  he  cannot  see  the  necessity 
for  a  hearing  and  expressly  waives  such  hearing,  that  the  remon- 
strance was  filed  for  the  purpose  of  preserving  the  city's  rights, 
and  he  sees  no  reason  why  the  committee  should  not  pursue  the 
usual  course.  He  requests,  however,  that  in  case  the  remon- 
strance should  be  overruled,  the  usual  terms  and  conditions  agreed 
upon  as  to  patents  in  the  city  of  New  York  be  inserted  in  letters 
patent  that  may  be  issued.  Under  these  circumstances,  your  com- 
mittee recommends  that  this  case  take  the  usual  course  of  uncon- 
tested applications. 

Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

A  ttomey-Genjerah 
FREDERICK  SKENE, 

State  Engineer  and  Surveyor, 
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STATE  OF  NEW  YORK,  ' 

Attorney-General's  Office, 

Albany,  December  Y,  1908. 

To  the  Ilonorahh,  The  C oyntnissioners  of  the  Land  Office: 

Gentlemen. —  I  beg  to  acknowledge  the  receipt  of  the  protest 
filed  by  Hon.  John '  B.  Sheridan,  as  attorney  for  Matthew  J. 
Crowley,  against  the  sale  of  lands  in  Westchester  county,  covered 
by  loan  mortgage  345,  which  protest  was  referred  to  this  ofiice  for 
examination  and  report. 

It  appears  that  the  lands  in  question  are  loan  mortgage  prop- 
erty, made  unappropriated  lands  by  section  30  of  the  Public  Lands 
Law  (chapter  317,  Laws  1894);  that  on  June  11,  1908,  this 
property  was  ordered  sold  by  the  Commissioners  of  the  Land 
Office  pursuant  to  section  33  of  said  statute  upon  the  application 
of  said  Crowley;  that  such  lands  were  duly  sold  by  the  State 
Engineer  on  September  8,  1908;  that  on  such  sale  the  said 
Crowley  bid  $930  for  said  property,  and  that  one  Sigmund  Simon 
bid  $935  therefor,  and  there  being  no  higher  bid  the  property  was 
struck  off  to  said  Simon  for  said  sum.  That  Simon  thereupon 
delivered  to  the  State  Engineer  a  check  for  the  amount  of  his  bid, 
viz:  $935,  which  check  was  accepted  by  the  State  Engineer  and 
cashed  by  him  and  the  proceeds  turned  into  the  State  treasury 
within  less  than  ten  days  after  the  date  of  said  sale.  As  I  under- 
stand it,  the  protest  is  based  upon  the  proposition  that  the  accept- 
ance of  such  check  by  the  State  Engineer  was  improper,  that 
actual  cash  should  have  be^n  required  by  him  to  have  been  paid 
upon  the  day  of  sale,  and  that  for  this  reason  the  sale  was  illegal 
and  should  be  set  aside. 

In  my  opinion,  the  protest  is  unfounded. 

Section  34  of  the  Public  Lands  Law  provides : 

*'  At  the  time  of  directing  such  sale  the  commissioners  shall 
prescribe  the  proportion  of  purchase  money  to  be  paid  at  the 
time  of  sale  *  *  *  *.  The  purchaser  of  each  lot  or  tract 
sold  shall  pay  to  the  State  Engineer  within  ten  days  after  the 
sale  the  first  payment  required  thereon,  *  *  *  *.'' 
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In  directing  the  sale  the  commissioners  provided  that  the  terms 
of  sale  require  the  purchaser  to  pay  the  full  purchase  price  in  cash 
at  time  of  sale.  This  provision  in  the  notice  of  sale  should  be 
interpreted  by  reference  to  section  34  of  the  statute  above  quoted, 
which  properly  construed,  in  my  opinion,  means  that  a  purchaser 
has  ten  days  after  the  sale  in  which  to  make  the  cash  payment 
required. 

I  am,  therefore,  of  the  opinion  that  the  sale  of  Mr.  Simon 
should  be  confirmed. 

Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  Decemher.  14,  1908. 

To  the  Commissioners  of  the  Land  Office,  Albany,  N.  Y,: 

Gentlemen. —  I  enclose  herewith  a  communication  from  the 
Secretary  of  the  Canal  Board  to  me,  inclosing  a  letter  from  Barton 
Weaver  of  Savannah,  Wayne  county,  N.  Y.,  in  which  he  states 
that  persons  have  squatted  upon  lands  of  the  State  which  were 
appropriated  for  the  Barge  canal  from  Milan  Sherman,  as  shown 
on  Barge  canal  map  108,  and  for  which  Mr.  Sherman  has  re- 
ceived pay  under  a  contract  entered  into  between  him  and  the 
special  examiners  and  appraisers  of  canal  lands,  the  contract  price 
being  $2,610.93.  These  lands  were  recently  abandoned  with  the 
adjoining  lands  by  the  canal  board  owing  to  a  change  of  route  on 
Contract  5,  so  that  the  lands  in  question  are  now  under  the  juris- 
diction of  your  honorable  board,  and  no  longer  canal  lands. 

I  also  call  your  attention  to  the  fact  that  lands  in  Savannah, 
which  were  appropriated  from  John  IT.  Newton  and  others,  shown 
on  Barge  canal  map  103  and  which  were  contracted  to  be  sold 
to  the  State  for  $25.33  have  also  been  paid  for  and  that  these 
lands  were  also  abandoned  by  the  Canal  board.  Other  lands  ap- 
propriated for  tho  Barge  canal  in  the  neighborhood  were  recently 
abandoned  but  these  other  lands  have  not  yet  been  paid  for  and 
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that  all  of  these  abandoned  canal  lands  are  under  your  control. 
It  would  seem  proper  that  your  honorable  board  take  some  action. 
.You  are  to  dispose  of  the  said  lands  or  at  least  to  remove  squatters. 
The  usual  course  has  been  to  authorize  the  State  Comptroller  to 
look  to  these  details  and  report  to  the  board. 
•  Yours  truly, 

WILLIAM  S.  JACKSON, 

Attorney-General. 


STATE  OF  NEW  YORK, 

Attobney-Genebal's  Office, 

Albany,  December  15,  1908. 

Befobe  the  Commissionebs  of  the  Land  Office. 


In  the  Mattel^  of  the  A])plication  of 
Chables  a.  Lux,  for  a  reconveyance 
to  him  of  certain  lands  in  the  town  of 
Savannah,  Wayne  County,  containing 
52.65  acres. 


I'o  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  By  Barge  Canal  Appropriation  Map  Xo.  102, 
there  was  appropriated  from  Charles  A.  Lux,  52.65  acres  of  land 
in  the  town  of  Savannah,  Wayne  county,  whereupon  Mr.  Lux  filed 
his  claim  for  compensation  in  the  Court  of  Claims. 

Subsequently  thereto  a  change  of  route  of  the  Barge  canal  was 
decided  upon,  and  these  lands  appropriated  from  Mr.  Lux,  with 
other  lands  on  Contract  5,  being  no  Icmger  needed  for  the  Barge 
canal,  were  formally  abandoned  at  a  meeting  of  the  canal  board 
held  April  23,  1908. 

Subsequently  thereto  an  agreement  was  entered  into  between 
the  special  examiner  and  appraiser  of  canal  lands  and  said  Lux, 
subject  to  the  approval  of  the  canal  board  and  the  commissioners 
of  the  land  office,  providing  that  the  whole  of  said  lands  so  ap- 
propriated by  Map  102  should  be  released  by  the  commissioners 


Digiti 


ized  by  Google 


600  REroKT  OF  THE  Attorney-General. 

of  the  land  office  to  the  former  owner  thereof,  without  payment  of 
any  consideration,  pursuant  to  section  52  of  the  Public  Lands 
Law,  and  fixing  the  damages  sustained  by  said  owner  by  reason* 
of  said  appropriation,  and  by  the  temporary  use  of  said  lands 
by  the  State  and  of  all  other  damage  in  connection  therewith  and 
resulting  from  such  use  and  occupation  at  the  sum  of  $647.34, 
which  the  owner  agreed  to  accept  in  full  settlement  of  any  and  all 
claims  against  the  State  which  he  might  have  by  reason  of  such 
appropriation. 

It  was  further  agreed  that  this  contract  should  be  presented  to 
the  canal  board  for  approval  and  if  approved  and  the  Attorney- 
General  should  approve  the  owner's  title  to  said  premises  and 
certify  his  approval  of  such  title  to  the  canal  board,  then  said 
owner  should  be  entitled  to  receive  from  the  State  the  said  sum 
of  $647.34,  with  interest  thereon  from  May  17,  1908,  and  said 
owner  should  also  be  entitled  to  receive  quit-claim  letters-patent 
from  the  Commissioners  of  the  Land  Office  of  the  lands  shown 
on  such  Map  102,  which  have  been  duly  furnished  by  the  canal 
board,  provided  that  the  Attorney-General  shall  certify  to  the 
Commissioners  of  the  Land  Office  his  approval  of  the  title  of  said 
owner  to  said  lands. 

The  canal  board  duly  approved  this  contract  on  September  1, 
1908,  and  on  November  17,  1908,  passed  a  resolution  directing 
the  Comptroller  to  pay  to  Charles  A.  Lux  the  sum  of  $637.34,  in 
settlement  of  all  damages,  conditioned,  however,  that  the  whole 
of  said  land  so  appropriated  should  be  released  by  the  Commis- 
sioners of  the  Land  Office  to  the  former  owner,  without  payment 
of  any  consideration  therefor. 

I  do  hereby  certify  that  Charles  A.  Lux  had  a  good  and  market- 
able title  in  fee  simple  in  the  lands  described  on  said  Appropria- 
tion Map  102,  at  the  time  of  the  appropriation  thereof  by  the 
iState,  and  hereby  recommend  that  your  honorable  board  approve 
said  contract  made  by  the  Special  Examiner  and  Appraiser  with 
Mr.  Lux,  and  direct  that  quit-claim  letters  patent  issue  to  him 
for  said  lands. 

Respectfully  submitted, 

WILLIAM  S.  JACKSON, 
'  Attomey-OeneraL 
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STATE  OF  NEW  YOEK, 

Attobney-General's  Office, 

Albany,  December  15,  1908. 

Befobe  the  Commissionebs  of  the  Land  Office. 


In   the    Matter    of   the    Application    of 
Edwin    T.    Evans,    Maby    E.    Hol- 

LISTEB  AND  ElLA  K.   EvANS  foF   Quit- 

Claim  Letters  Patent  to  the  interest 
of  the  State  in  and  to  an  abandoned 
portion  of  the  Old  Military  Road  in 
the  town  of  Lewiston,  Niagara 
County. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  I  return  application  of  Edwin  T.  Evans,  Mary 
E.  Hollister  and  Ella  K.  Evans,  made  in  pursuance  of  chapter 
488,  Laws  of  1907,  which  authorized  your  honorable  board  to 
execute  and  deliver  to  the  abutting  owners  a  proper  and  sufficient 
quit-claim  deed  of  all  the  right,  title  and  interest  of  the  State  in 
and  to  a  certain  portion  of  the  old  Military  Road  in  the  town  of 
Lewiston,  Niagara  county,  therein  described,  which  has  since  been 
duly  abandoned,  upon  satisfactory  proof  being  made  to  your 
honorable  board  that  the  abutting  property  owners  have  dedicated 
for  highway  purposes  in  said  town  of  Lewiston,  a  certain  strip  of 
land  connecting  said  Military  Road,  with  the  suspension  bridge  — 
Lewiston  Road  also  described  in  said  act. 

I  hereby  certify  that  I  have  examined  the  title  to  both  parcels 
of  land  described  in  said  act,  and  that  I  find  the  above-named 
applicants  to  be  the  sole  owners  in  fee  as  tenants  in  common  of 
the  lands  abutting  the  portion  of  the  old  Military  Road,  which 
hsLH  been  duly  abandoned  and  that  said  applicants  were  also  the 
sole  owners  in  fee  as  tenants  in  common  of  the  parcel  secondly 
above  described  at  the  time  of  the  dedication  thereof  and  that 
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they  have  duly  dedicated  for  highway  purposes  said  strip  of  land 
secondly  above  described. 

I  also  inclose  certified  copies  of  the  order  of  the  Commissioner 
of  Highways  of  the  town  of  Lewiston  laying  out  the  second  strip 
as  a  new  highway,  together  with  the  consent  of  the  town  board 
thereto,  the  petition  of  Edwin  T.  Evans  to  the  Highway  Commis- 
sioner upon  which  said  order  was  made  and  the  formal  dedica- 
tion thereof  to  the  town  of  Lewiston  for  highway  purposes  of  said 
strip  by  all  of  the  above-named  petitioners  and  their  release  to 
said  town  from  all  damages  by  reason  of  laying  out  said  new 
highway;  also  of  the  following  papers  relative  to  the  abandon- 
ment of  the  first  named  parcel  in  the  old  Military  Road,  viz.,  a 
consent  by  all  of  these  applicants  to  such  abandonment  with  a  re- 
lease to  the  said  town  from  all  damages  by  reason  of  such  abandon- 
ment and  the  order  of  said  Commissioner  of  Highways  abandon- 
ing the  same ;  also  a  quit-claim  deed  from  the  county  of  Niagara 
to  these  petitioners  of  the  right,  title  and  interest  of  said  county 
in  said  abandoned  strip  of  highway. 

I  therefore  recommend  that  your  honorable  board  grant  by  quit- 
claim letters  patent  to  the  petitioners  the  strip  of  land  so  aban- 
doned in  the  old  Military  Road  by  the  same  description  as  is  con- 
tained in  said  deed  from  the  coimty  of  Niagara  to  these  petitioners. 
Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

AttoTney-GeneraL 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  15,  1908. 

Before  the  Commissioners  of  the  Land  Office. 


In  the  ^Fatter  of  the  Application  of 
Emily  D.  Stonehill,  for  a  release  of 
the  State's  interest  in  one-eighth  of  an 
acre  of  land  in  the  town  of  Riverhead, 
Suffolk  County,  which  escheated  to 
the  State  upon  the  death  of  Rev.  Wil- 
liam M.  Stonehill,  deceased,  .the 
husband  of  the  petitioner. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  I  have  examined  this  petition,  showing  that  the 
petitioner's  husband.  Rev.  William  M.  Stonehill,  died  February 
5,  1908,  intestate,  seized  of  one-eighth  of  an  acre  of  land  in  said 
town  of  Riverhead,  which  is  duly  described  in  the  petition,  leaving 
his  widow,  the  petitioner,  and  no  known  heirs  at  law.  He  owned 
no  other  real  estate.  This  real  estate  is  worth  $400.  The  decedent 
left  no  personal  property  applicable  to  the  payment  of  his  debts. 
The  amount  of  debts  and  funeral  expenses  exceeds  the  value  of 
decedent's  real  estate. 

The  petition  has  been  duly  advertised  and  all  the  requirements 
of  the  statute  and  rules  and  regulations  of  your  Honorable  Board 
have  been  complied  with  by  your  petitioner  in  this  application. 

The  widow  presents  this  application  in  order  to  save  the  delay 
and  expense  of  a  proceeding  in  the  Surrogate's  Court  to  sell  said 
real  estate  for  the  payment  of  decedent's  debts.  The  statute  pro- 
vides that  your  Honorable  Board  have  full  power  and  authority  to 
execute  a  release  in  a  case  of  this  kind,  and  when  such  applica- 
tion is  made  by  a  widow,  without  consideration. 
Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

Attorney-General. 
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STATE  OF  NEW  YORK, 

Attorney-General's  Office, 

Albany,  December  15,  1908. 

Before  the  Commissioners  of  the  Land  Office. 


In  the  Matter  of  the  Petition  of  The 
Midland  Railroad  Terminal  Com- 
pany to  reconsider  resolutions  adopted 
by  the  Land  Board  January  9,  1908,  in 
the  Matter  of  the  Application  of  said 
company  for  a  grant  of  land  under  the 
waters  of  the  lower  bay  of  New  York, 
in  Richmond  County,  by  which  resolu- 
tions it  was  provided  that  letters-patent 
should  contain  restrictions  against  the 
erection  of  buildings  and  obstructions 
upon  lands  lying  between  high  and  low 
water  mark,  so  as  not  to  obstruct,  inter- 
fere with  or  prevent  persons  from 
crossing  or  recrossing  said  lands  be- 
tween high  and  low  water  mark,  and 
for  a  confirmatory  patent  to  peti- 
tioner, free  from  such  restrictions. 


To  the  Commissioners  of  the  Land  Office: 

Gentlemen. —  The  above  entitled  petition  having  been  referred 
to  me,  I  have  the  honor  to  report  that  the  lands  under  water  in 
question  are  located  at  Midland  Beach,  Staten  Island.  Sarah  A. 
Barnes  and  others,  are  the  owners  of  Woodland  Beach,  a  seaside 
resort  on  Staten  Island,  adjoining  ^lidland  Be^ich,  which  is  owned 
by  the  Midland  Terminal  Railroad  Company.  The  plaintiffs,  in 
the  year  1905,  brought  a  suit  against  the  said  Midland  Terminal 
Railroad  Company,  to  enjoin  said  company  from  maintaining  a 
pier  and  from  doing  other  acts  which  prevent  the  public  from 
gaining  access  to  the  lands  so  granted  to  said  Midland  Terminal 
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Railroad  Company  between  high  and  low  water  mark.  This  case 
went  to  the  Court  of  Appeals.  By  a  recent  decision  of  this  court, 
the  restriction  contained  in  the  original  grant  was  confirmed  by 
that  court  as  a  valid  condition.  The  applicant  now  seeks  to  have 
your  Honorable  Board  remove  the  restrictions  and  conditions  by  a 
confirmatory  grant  which  will  enable  it  to  have  and  enjoy  the 
absolute  and  unrestricted  enjoyment  of  the  lands  formerly  granted 
to  it,  free  from  any  right  on  the  part  of  the  public  to  pass  and 
repass  along  the  lands  between  high  and  low  water  mark. 

Xo  legal  question  is  involved  in  this  application,  and  I  regard 
this  as  a  matter  for  proper  consideration  as  to  the  expediency  of 
granting  the  relief  sought,  which  devolves  upon  the  full  board. 
Respectfully  submitted, 

WILLIAM  S.  JACKSON, 

Attomey-OeneraL 
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COURT  OF^CLAIMS 


Cases  pending  on  appeal  in  the  Court  of  Appeals  and  in  the  Appellate 
Division,  and  judgments  rendered  in  the  Cotirt  of  Claims 
during  the  year  1908. 


Number  of  claims  filed 281 

Number  of  claims  in  which  judgments  have  been  received.  371 

Number  of  claims  dismissed  with  no  award 79 
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COURT  OF  CLAIMS— INJnCOURT  OF  APPEALS. 

The  Town  of  Manlius,  Appei-lant,  vs.  The  State  of  New- 
York,  Kespondent. 

This  claim  was  for  $6,000  for  damages  to  three  highway 
bridges  over  Limestone  Creek  in  the  town  of  Manlius,  Onondaga 
county,  undermined  and  washed  away,  caused  as  alleged  by  the 
negligence  of  the  State  in  discharging  into  said  creek  water  from 
De  Ruyter  reservoir. 

The  case  was  tried  at  Syracuse,  February  26  and  2Y,  1901. 
On  November  19,  1901,  the  court  rendered  judgment  dismissing 
the  claim,  and  from  this  judgment  the  claimant  appealed  to  the 
Appellate  Division,  where  the  judgment  of  the  Court  of  Claims 
was  sustained.  From  this  judgment  an  appeal  was  taken  to  the 
Court  of  Appeals.    The  case  on  appeal  has  not  yet  been  served. 


Edward  R.  Bartow,  an  Infant,  by  Edward  H.  Bartow, 
Guardian,  Appellant,  vs.  Tiik  State  of  New  York, 
Respondent. 

This  is  an  appeal  to  the  Court  of  Appeals  from  a  judgment  of 
the  Appellate  Division,  sustaining  a  judgment  of  dismissal  of  the 
Court  of  Claims.  The  claim  w^as  filed  to  rexiover  $10,000  for  the 
shooting  of  claimant's  son,  as  was  alleged,  by  a  member  of  the 
National  Guard,  while  practicing  markmanship  at  Creedmoor, 
Queens  county.  This  appeal  was  argued  January  22,  1901,  in 
the  Court  of  Appeals.  The  appeal  was  dismissed  by  the  Court  of 
Appeals,  but  Judge  Cullen  since  signed  an  order  allowing  the 
appeal  to  stand. 


The  City  of  Buffalo,  Appellant,  vs.  The  State  of  Xew 
YoRK^  Respondent. 

This  claim  was  filed  for  the  sum  of  $30,000  for  local  assess- 
ments and  improvements  levied  by  the  city  of  Buffalo,  upon  the 
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property  of  the  State  of  New  York,  situate  within  said  city.  The 
case  was  tried  May  22,  1903.  A  judgment  was  rendered  against 
the  State  for  $133.62,  with  interest,  amounting  in  all  to  the  sum 
of  $164.58.  From  this  judgment  the  city  appealed  to  the  Appel- 
late Division.  The  case  was  argued  November  15,  1906.  The 
Appellate  Division  affirmed  the  judgment  of  the  Court  of  Claims. 
The  claimant  appealed  to  the  Court  of  Appeals.  The  appeal  was 
argued  February  5,  1908,  and  the  judgment  of  the  lower  courts 
affirmed. 


William  W.  Wheelee,  Eespondent,  vs.  The  State  of  New 
York,  Appellant. 

This  claim,  for  the  sum  of  $3,969.02,  and  interest  for  damages 
sustained  by  the  appellant  in  consequences  of  the  cancellation,  an- 
nulling and  setting  aside  of  letters-patent,  executed  to  him  by  the 
State  of  Xew  York,  so  far  as  the  same  relates  to  the  east  half  of 
Lot  87,  Township  8,  Old  Military  Tract,  tovm  of  Belmont,  Frank- 
lin county,  N.  Y.,  was  filed  with  the  Court  of  Claims 
on  November  7,  1900,  the  claim  was  tried  Xovember 
18,  1903,  and  a  judgment  rendered  dismissing  the  claim.  From 
this  judgment  an  appeal  was  taken  to  the  Appellate  Division. 
The  Appellate  Division  reversed  the  judgment  of  the  Court  of 
Claims  and  ordered  a  new  trial.  The  case  was  retried  April  24, 
1906.  On  June  18,  1906,  the  Court  of  Claims  rendered  a  judg- 
ment for  the  sum  of  $4,713.72,  with  interest  thereon  from  April 
24,  1906,  amounting  in  all  to  the  sum  of  $4,756.14.  The  State 
appealed  to  the  Appellate  Division.  The  Appellate  Division 
affirmed  the  judgment  of  the  Court  of  Claims,  and  the  State  again 
appealed  to  the  Court  of  Appeals,  which  Court  reversed  the  lower 
courts  and  granted  a  new  trial,  unless  the  respondent  within 
twenty  days  agrees  to  accept  the  sum  of  $2,691.42,  in  which  case 
the  judgment  as  reduced  is  affirmed,  without  costs  to  either  party. 
The  respondent,  not  electing  to  reduce  the  judgment  as  provided 
by  the  Court  of  Appeals,  a  new  trial  was  had  April  20,  1908,  and . 
a  judgment  of  $3,452.88  awarded. 
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Henry  T.  King,  Appelt^nt,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  for  the  sum  of  $4,31Y  was  filed  for  damage  to  land 
and  crops  in  Sullivan  by  leakage  from  the  Erie  canal.  The  case 
was  tried  at  Syracuse  March  31,  1904,  and  a  judgment  rendered 
for  $700.  From  this  judgment  the  claimant  appealed  to  the  Ap- 
pellate Division,  and  the  Appellato  Division  sustained  the  judg- 
ment of  the  Court  of  Claims.  Claimant  has  appealed  to  the  Court 
of  Appeals.    No  case  has  been  served. 


RoswELL  W.  Post,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $1,390  damage  to  land  and 
crops  in  the  town  of  Shelby,  Orleans  county,  caused  by  leakage 
and  overflow  of  water  from  Oak  Orchard  Creek  Feeder.  The 
claim  was  tried  and  judgment  of  dismissal  rendered  in  May, 
1903.  From  this  judgment  the  claimant  appealed  to  the  Appel- 
late Division,  and  a  motion  setting  aside  judgment  was  granted, 
and  a  new  trial  ordered.  The  case  was  tried  at  Buffalo,  October, 
1905,  and  a  judgment  of  $400  awarded.  The  claimant  appealed 
to  the  Appellate  Division.  The  case  was  argued  November  25, 
1907,  the  Appellate  Division  affirming  the  judgment  of  the  Court 
of  Claims  on  January  6,  1908.  Claimant  has  appealed  to  the 
Court  of  Appeals. 


Kate  B.  Acer,  Appellant,  vs.   The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $8,369  for  damages  to  land 
and  crops  in  the  town  of  Shelby,  Orleans  county,  by  leakage  and 
overflow  of  water  from  Oak  Orchard  Creek  Feeder.  The  claim  was 
tried  and  judgment  of  dismissal  rendered  in  May,  1903.  From 
this  judgment  the  claimant  appealed  to  the  Appellate  Division, 
and  a  motion  setting  aside  the  judgment  was  granted,  and  a  new 
trial  ordered.    The  case  was  tried  at  Buffalo  in  October,  1905,  and 
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a  judgment  of  $1,500  awarded.  The  claimant  appealed  to  the 
Appellate  Division.  The  ease  was  argued  K'ovember  25,  1907, 
the  Appellate  Division  aflBrming  the  judgment  of  the  Court  of 
Claims  on  January  6,  1908.  Claimant  has  appealed  to  the  Court 
of  Appeals. 


Oliver  A.  Quayle,  Appellant,  vs.  The  State  of  New  York, 

.  Respondent. 

This  claim  was  filed  for  $39,338.70  to  recover  for  breach  of 
contract  for  public  printing,  other  than  Legislative,  during  the 
years  1901-1902,  for  certain  specific  prices.  The  claim  was  filed 
in  January,  1903,  founded  upon  two  alleged  causes  of  action: 

1.  For  the  alleged  balance  due  him  on  the  printing  actually 
done  under  the  contract. 

2.  For  an  alleged  breach  of  the  cx)ntract,  in  that  the  State  had 
given  some  of  the  printing  to  which  the  claimant  was  entitled, 
under  the  contract,  to  third  parties. 

The  claim  was  dismissed  by  the  Court  of  Claims  as  to  each 
cause  of  action.  The  Appellate  Division  aflSrmed  the  dismissal 
as  to  the  first  cause  of  action,  but  reversed  as  to  the  second.  The 
claimant  appealed  to  the  Court  of  Appeals.  The  Court  of  Ap- 
peals held  as  follows: 

"  The  first  cause  of  action  of  the  claim  was  for  work  done  under 
the  contract,  for  the  payment  of  which  money  was  provided 
imder  the  appropriation  or  supply  bill.  We  hold  that  claims  for 
such  current  expenses  of  State  government  as  are  provided  for  by 
those  statutes  must  be  presented  to  the  Comptroller  for  audit. 
The  question  whether,  where  the  Comptroller  has  refused  audit 
because  the  appropriation  has  been  exhausted,  a  claim  may  be 
submitted  to  the  Court  of  Claims,  it  is  unnecessary  to  determine." 


Jay  K.  Ostrander,  Respondent,  vs.  The  State  of  New  York, 

Appellant. 

This  claim  was  filed  for  $2,025  for  damage  to  crops  in  Ala- 
bama in  the  year  1902,  caused  by  the  overflow  from  Oak  Orchard 
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Feeder.  The  case  was  tried  at  Buffalo,  June  18,  19Q7,  and  a 
judgment  of  $240  awarded  claimant.  The  State  appealed  to  the 
Appellate  Division  and  also  the  claimant.  The  case  was.  argued 
March  11,  1908,  and  the  Appellate  Division  affirmed  the  judg- 
ment of  the  Court  of  Claims.  An  appeal  was  taken  to  the  Court 
of  Appeals  by  both  State  and  claimant.  The  case  was  argued  in 
the  Court  of  Appeals  July  1,  1908,  and  judgment  rendered  affirm- 
ing the  decision  of  the  lower  courts. 


Mary  W.  Burchard,  AprELi^\NT,  vs.  The  State  of  New  York, 

Eespondent. 

This  claim  was  filed  for  $4,500  permanent  appropriation  of 
land  in  Gates,  for  the  use  of  the  Barge  canal,  and  depreciation  of 
balance  of  farm.  The  case  was  tried  at  Rochester,  May  27,  1907, 
and  an  award  of  $857.56  awarded  claimant.  From  this  judgment 
claimant  appealed  to  the  Appellate  Division.  The  judgment  of 
the  Court  of  Claims  was  reversed  by  the  Appellate  Division  and 
from  this  an  appeal  has  been  taken  to  the  Court  of  Appeals.  The 
case  has  not  been  argued. 


COURT  OF  CLAIMS— IN  THE  APPELLATE  DIVISION 

Henry  W.  Mathews  and  Another,  Appellant,  vs.  The  State 
OF  New  York,  Respondent. 

This  appeal  is  from  a  judgment  of  dismissal  of  the  Court  of 
Claims.  The  claim  was  filed  for  the  sum  of  $740.18  for  moneys 
assessed  upon  real  estate  of  the  claimant  and  paid  towards  the 
construction  of  a  bridge  over  the  Erie  canal  at  Plymouth  avenue, 
in  the  city  of  Rochester,  N.  Y. 

Judgment  of  dismissal  was  entered  May  3,  1903,  and  from  this 
judgment  notice  of  appeal  has  been  served.  The  case  has  not  been 
argued. 

The  above-named  claimant  and  other  citizens  of  Rochester,  num- 
bering more  than  three  hundred,  filed  claims,  under  the  provis- 
ions of  chapter  094  of  the  Laws  of  1900,  which  act  conferred  juris- 
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diction  upon  the  Court  of  Claims  to  Bear  the  claim  of  the  city  of 
Rochester  and  others  against  the  State  of  Xew  York. 

Under  special  acts  of  the  Legislature^  and  under  chapter  488, 
Laws  of  1881,  a  general  law,  entitled:  *'An  act  in  relation  to  canal 
bridges,"  the  city  authorities  of  the  city  of  Rochester,  with  the 
consent  of  the  Superintendent  of  Public  Works,  erected  lift-bridges 
over  the  Erie  canal  at  five  streets  in  that  city  in  the  place  of  over- 
head bridges  erected  at  those  streets.  The  law  under  which  these 
lift-bridges  were  erected,  specially  provided  that  the  expense  of 
building  the  same  should  be  assessed  and  collected,  as  in  the  case 
of  other  local  improvements,  from  the  property  benefitted.  The 
lift-bridges  were  erected  by  the  action  of  the  city  authorities,  and 
the  property  owners  benefitted  thereby  were  assessd  by  the  city 
government,  and  paid  such  assessment  ,to  the  city,  and  now  seek 
to  recover  that  amount  from  the  State. 

The  claim  of  George  H.  Babcock,  now  on  appeal,  is  for  the  same 
cause  as  the  above. 


The  Long  Isl-axd  Railroad  Company,  Appellant,  vs.  The 
State  of  New  York,  Respondent. 

This  is  an  appeal  from  a  judgment  of  dismissal  of  the  Court  of 
Claims.  The  claim  was  filed  April  2-7,  1900,  for  $21,125.19,  for 
the  construction  of  a  bridge  over  the  canal  connecting  Shinne- 
cock  and  Peconic  bays,  in  the  town  of  Southampton,  Suffolk 
county.     The  appeal  has  not  been  argued. 


Vkkonica  Jaesciike,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  IS  an  appeal  by  the  claimant  from  a  judgment  of  dismissal 
of  the  Court  of  Claims.  The  claim  was  filed  for  $1,000,  for  the 
doJiitruction  of  a  dam,  and  damage  to  mill-race,  loss  of  use  of  flour 
mill,  and  damage  to  grain  and  produce  in  Pittsford,  Monroe 
county,  by  overflow  of  water,  caused,  as  was  allied,  by  the  negli- 
gent acts  of  the  State's  agents  in  nailing  flash-boards  on  the  mill- 
dam.  The  appeal  has  not  been  argued.  The  appellant  has  not 
served  his  case  on  appeal. 
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WiLXiAM   6.   Russell,   Appellant,    vs.    The   State   of   New 
York,  Respondent. 

This  is  a  claim  for  $6(59.65,  for  moneys  paid  the  sheriff  of 
Kings  county  on  an  execution  issued  upon  a  certain  judgment 
entered  upon  the  forfeiture  of  a  recognizance,  executed  by  the 
claimant.  The  claim  was  tried  and  judgment  rendered  in  favor 
of  the  State.  The  claimant  has  appealed  to  the  Appellate  Di- 
vision. The  appeal  has  not  been  argued.  Printed  papers  have  not 
been  served. 


A.    Bleecker   Banks,   Appellant,   vs.    The   State    of   New 
York,  Respondent. 

This  claim  was  filed  for  $4,446  for  balance  for  sets  of  the 
Revised  Statutes  of  the  State  of  New  York,  sold  and  delivered 
to  the  State  of  New  York.-  The  case  was  tried  in  Albany  Janu- 
ary 20,  1904.  The  Court  of  Claims  dismissed  the  claim,  and 
from  this  judgment  the  claimant  appealed  to  the  Appellate  Divis- 
ion. The  appeal  has  not  been  argued.  The  printed  papers  have 
not  been  served. 


Mary  May,  Appellant,  vs.  The  State  of  Xew  York,  Re- 
spondent. 

This  claim  was  filed  for  $1,050  for  permanent  damage  to  land 
in  the  town  of  Pendleton,  for  the  enlargement  of  the  Erie  canal, 
and  for  damage  to  land  incident  to  the  appropriation.  The  claim 
was  tried  and  judgment  rendered  in  favor  of  the  claimant  for 
$151  with  interest.  The  claimant  appealed  to  the  Appellate 
Division.     The  appeal  has  not  been  argued. 


Margaret  Mulvitiill,  as  Admx.,  Appellaist,  vs.  The  State 
OF  New  York,  Respondent. 

This  claim  was  filed  June  19,  1901,  for  the  sum  of  $25,000 
for  damages  for  the  death  of  John  Mulvihill,  while  attempting 
to  cross  the  bridge  over  the  Erie  canal,  at  Salina  street,  in  the 
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city  of  Syracuse,  by  reason  of  the  negligence  of  the  officials  of 
the  State  in  charge  of  said  bridge.  The  claim  was  tried  at  Syra- 
cuse ilarch  31,  1904,  and  judgment  rendered  in  favor  of  the 
State  December  27,  1904.  The  claimant  has  appealed  to  the 
Appellant  Division  from  the  judgment  of  the  Court  of  Claims. 
The  record  has  not  been  served. 


Annie  M.  Smith,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  for  the  suni  of  $13,938.50,  was  filed  for  personal 
injuries  sustained  while  the  claimant  was  employed  by  the  State, 
at  the  State  Industrial  School  at  Rochester.  The  claim  was  tried 
at  Rochester,  February  19,  1905,  at  which  time  and  place  a  judg- 
ment of  dismissal  was  rendered.  The  claimant  has  appealed  to 
the  Appellate  Division.     The  appeal  has  not  been  argued. 


Edward  Lynce,   Appellant,   vs.   The   State   of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $11,000  for  damages  to 
claimant's  real  estate  and  manufacturing  plant  in  the  city  of 
Syracuse,  which  was  caused,  as  is  alleged,  by  the  filling  up  of 
the  Xorth  Side  Cut  canal,  and  for  the  necessary  cost  of  con- 
structing a  branch  railroad  to  his  salt  manufactory.  The  claim 
was  filed  March  15,  1902,  and  was  tried  at  TJtica,  May  22,  1905. 
The  Court  of  Claims  dismissed  the  claim,  and  from  this  judg- 
ment claimant  has  appealed  to  the  Appellate  Division.  The 
papers  on  appeal  have  not  yet  been  received. 


WiLLIAAt    BkISTOT.,    BY    GlTARDIAN,    APPELLANT,    VS.    ThE    StATE 

OF  Xew  York,  Respondent. 

This  is  a  claim  for  the  sum  of  $5,000  for  personal  injuries 
received  at  the  lift-bridge  over  the  Erie  canal  at  West  Genesee 
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street,  in  the  city  of  Syracuse,  by  the  alleged  careless  and  neg- 
ligent operation  of  such  bridge.  The  claim  was  filed  January 
17,  1902,  and  was  tried  at  Syracuse,  May  22,  1905.  The  Court 
of  Claims  rendered  a  judgment  in  favor  of  the  State  December 
14,  1905.  From  this  judgment  the  claimant  appealed  to  the 
Appellate  Division,  and  the  case  was  argued  March  11,  1908, 
the  Appellate  Division  affirming  the  judgment  of  the  Court  of 
Claims. 


William   Fitzgerald,    Appellant,    vs.    The   State   of   Xew 
York,  Respondent. 

This  claim  was  filed  for  the  sum  of  $1,200  for  damages  by 
the  washing  out  and  destruction  of  a  sea  wall  upon  claimant's 
premises  on  the  shore  of  Skaneateles  lake  in  the  town  of  Skane- 
ateles,  Onondaga  county,  caused  by  the  State  shutting  down  the 
gates  at  the  foot  of  the  lake,  and  causing  water  to  rise  above  high 
water  mark.  The  tase  was  tried  at  Syracuse,  February  22^,  1906, 
and  a  judgment  of  dismissal  rendered.  Claimant  appealed  from 
this  judgment  to  the  Appellate  Division.  The  case  was  argued 
in  June,  1907,  and  sent  back  by  the  Appellate  Division  for  a 
new  trial,  which  was  had  at  Syracuse,  February  3,  1908,  and  a 
judgment  of  dismissal  again  rendered  by  the  Court  of  Claims. 
Claimant  has  again  appealed  to  the  Appellate  Division  but  has 
not  yet  served  his  case. 


ILvRRiET  S.  Fisher,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  for  the  sum  of  $20,300  for  damages  to  real  prop- 
erty in  Mount  Hope  avenue  in  the  city  of  Rochester,  by  overflow 
from  the  Genesee  feeder  of  the  Erie  canal,  was  filed  February 
29,  1904,  and  tried  at  Rochester,  February  13,  1905.  On  Janu- 
are  16,  190G,  the  Court  of  Claims  rendered  judgment  in  favor 
of  the  State.  The  claimant  had  appealed  to  the  Appellate  Divis- 
ion, but  the  printed  papers  on  appeal  have  not  been  received. 
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Henry  P.  Buroard,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  for  the  sum  of  $18,078.95  was  filed  for  damages 
for  alleged  incorrect  plans,  specifications  and  measurements  for 
the  construction  of  White's  Corners  Plank  road  in  Erie  county. 
The  claim  was  filed  August  15,  1904,  and  tried  at  Buffalo,  Octo- 
ber 16,  1905.  The  Court  rendered  judgment  dismissing  the 
claim  on  November  21,  1905,  and  from  this  judgment  claimant 
appealed  to  the  Appellate  Division.  The  printed  papers  on  ap- 
peal have  not  been  received. 


W.  Newton  Bennington,  Appellant,  vs.  The  State  of  New 
York,  Respondent. 

This  claim  for  the  sum  of  $7,500  for  damage  to  real  property 
in  Half  Moon,  Saratoga  county,  was  tried  at  Albany  on  the  18th 
of  September,  1906,  and  a  judgment  rendered  dismissing  the 
claim.  From  this  judgment  the  claimant  has  appealed  to  the 
Appellate  Division.     The  case  has  not  been  argued. 


Joseph  Endries,  et  al..  Appellant,  vs.  The  State  of  New 
York,  Respondent. 

This  claim  for  the  sum  of  $2,500  for  damage  to  land  in  the 
city  of  Schenectady  by  overflow  and  percolation  from  the  Erie 
canal,  was  tried  April  24,  1906.  On  the  18th  day  of  September, 
1906,  the  Court  of  Claims  rendered  a  judgment  dismissing  the 
claim,  and  from  this  judgment  an  appeal  was  taken  to  the  Appel- 
late Division.     The  case  has  not  been  argued. 


Lucien  H.  Rowe,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $1,200  damage  to  break- 
water. Seventh  lake,  Fulton  chain,  April  1900,  1901,  caused  by 
raising  the  dam  outlet  of  Sixth  lake,  also  for  temporary  appro- 
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priation  of  land.  The  case  was  tried  at  Utica,  March  25,  1907, 
and  judgment  of  dismissal  rendered.  The  claimant  appealed  to 
the  Appellate  Division  but  has  served  no  printed  record. 


Horace  IT.  Dibble,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  for  $3,770.90  was  filed .  for  damage  to  growing 
crops  in  Kingsbury,  July  24,  1902,  caused  by  the  alleged  over- 
flow of  Bond  creek.  The  case  was  tried  at  iUbany,  February  18, 
1907,  and  a  judgment  of  $1,410  rendered.  From  this  judgment 
the  claimant  appealed  to  the  Appellate  Division.  The  case  was 
argued  November  25,  1907,  and  on  January  8,  1908,  the  Appel- 
late Division  affirmed  the  judgment  of  the  Court  of  Claims. 


Patrick  B.  Daley,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $10,136  for  damage  to 
potato  crop  in  Kingsbury,  July  24,  1902,  caused  by  overflow  of 
Bond  creek.  The  case  was  tried  at  Albany,  February  18,  1907, 
and  a  judgment  of  $4,200  rendered.  From  this  judgment  the 
claimant  appealed  to  the  Appellate  Division.  The  case  was 
argued  November  25,  1907  and  on  January  6,  1908,  the  Appel- 
late Division  affirmed  the  judgment  of  the  Court  of  Claims. 


Abby  J.  Varney,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $494  for  damage  to  nine- 
teen acres  of  land  near  Dunham's  basin  in  the  years  1903,  1904, 
caused  by  leakage  from  the  Champlain  canal.  The  case  was  tried 
at  Albany,  November  26,  1906,  and  a  judgment  of  dismissal  ren- 
dered. The  claimant  appealed  to  the  Appellate  Division.  The 
printed  case  has  not  been  served. 
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Michael  C.  Meagher^  Appellant,  vs.   The  State  of  New 
YoRK^  Respondent. 

This  claim  was  filed  for  the  sum  of  $24,000,  for  appropriation 
of  one  hundred  and  sixty  acres  of  land  in  the  county  of  Essex,  by 
the  Forest  Preserve  Board.  The  ease  was  tried  at  Albanv,  No- 
veml)er  26,  1907,  and  a  judgment  of  $7,931. <54  rendered.  The 
claimant  appealed  to  the  Appellate  Division.  The  case  was  ar- 
gued January  9,  1908,  the  Appellate  Division  affirming  the  judg- 
ment of  the  Court  of  Claims. 


Ai-FRED  A.  Hunt,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  $800,  for  damage  to  twenty  acres  of 
land  in  Greenwich  in  the  year  1905,  caused  by  the  percolation  of 
the  Champlain  canal.  The  case  was  tried  at  Albany,  September 
18,  1906,  and  a  judgment  of  six  cents  was  rendered.  The  claim- 
ant filed  notice  of  exceptions  October  31,  1906. 


John    Yogel,    Appellant,    vs.    The    State    of    New    York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $1,500  for  permanent  ap- 
propriation for  Barge  canal  purposes,  of  a  portion  of  Seventh 
street,  in  the  village  of  Waterford,  adjacent  to  claimant's  prem- 
ises, and  depreciation  of  value  of  the  same.  Judgment  of  dis- 
missal was  rendered  June  4,  1907.  The  claimant  has  appealed  to 
the  Appellate  Division.  The  printed  case  has  been  served,  but 
the  appeal  has  not  been  argued. 


Jessie  M.  Yan  Alstine,  Rp^spondent,  vs.  The  State  of  New 
York,  Appellant. 

This  claim  was  filed  for  the  sum  of  $25,000  for  personal  inju- 
ries sustained  December  22,  1905,  by  falling  from  a  bridge  which 
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crosses  an  iiniised  portion  of  the  Erie  canal  near  the  village  of 
Warners,  town  of  Cam  ill  us.  The  case  was  tried  at  Syracuse,  Feb- 
ruary 18,  1907,  and  judgment  rendered  for  $750.  The  State  ap- 
pealed to  the  Appellate  Division.  The  case  was  argued  Xovember 
27,  1907,  and  on  January  6,  190S,  the  Appellate  Division  affirmed 
the  judgment  of  the  Court  of  Claims. 


Susan  B.  IIughson,  AprELL.VNT,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $929  for  damage  to  land 
and  crops  in  Big  Flats,  in  the  year  1906,  caused  by  overflow  of 
the  Chemung  canal  and  feeder.  The  case  was  tried  at  Rochester, 
May  27,  1907,  and  a  judgment  of  dismissal  rendered.  The  claim- 
ant appealed  to  the  Appellate  Division.  The  case  was  argued 
May  22,  1908,  the  Appellate  Division  affirming  the  judgment  of 
the  Court  of  Claims. 


George  Burke  Ely,  Appelij\.nt,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  was  filed  for  the  sum  of  $1,800  for  damage  to  land 
and  crops  in  Clay,  Onondaga  county,  by  reason  of  raising  the  dam 
at  Phoenix  and  raising  the  waters  of  the  lakes  and  rivers.  The 
case  was  tried  at  Syracuse,  February  18,  1907,  and  a  judgment 
of  dismissal  rendered.  The  claimant  has  appealed  to  the  Appel- 
late Division. 


AuGrsT    Ruthenberg,    Appeulant,    vs.    The    State   of   Xew 
York,  Respondent. 

This  claim  was  filed  for  the  sum  of  $25,000  for  personal  in- 
jury sustained  about  December  5,  190-t,  while  engaged  in  repair- 
ing Brighton  Lock,  Sixty-three,  in  the  city  of  Rochester,  caused 
by  the  breaking  of  a  derrick.  The  case  was  tried  at  Rochester, 
July  23,  1907,  and  a  judgment  of  dismissal  rendered,  Tiie  claim- 
ant has  appealed  to  the  Appellate  Division. 
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Josephine  A.  Warner,  Claim  ant- Appellant,  m.  The  State 
OF  New  York,  Defendant-Appellant. 

This  claim  was  filed  for  the  sum  of  $3,600  for  damages  to  prem- 
ises in  the  town  of  Verona,  Oneida  county,  for  the  construction  of 
a  grade  by  the  State,  under  chapter  147,  Laws  of  1903.  The 
claim  was  tried  and  a  judgment  for  $400  entered  against  the 
State.  From  this  judgment  both  parties  appealed  to  the  Appel- 
late Division.    The  case  has  not  been  argued. 


Henry  D.  Hager  and  Another,  Appellant,  vs.  The  State  of 
New  York,  Respondent. 

This  claim  for  $20,000  was  filed  October  21,  1905,  for  perman- 
ent appropriation  of  one  and  928/1000  acres  of  land  in  Vienna 
for  Barge  canal  purposes.  The  case  was  tried  at  Albany,  Septem- 
ber 23,  1907,  and  a  judgment  of  $5,195.95  rendered.  From  this 
judgment  claimant  appealed  to  the  Appellate  Division,  but  has 
served  no  printed  case. 


Mary  J.  Lewis,  as  Ex.  of  James  Lewis,  Appellant,  vs.  The 
State  of  New  York,  Respondent. 

This  claim  for  the  sum  of  $6,000  was  filed  June  13,  1907,  for 
permanent  appropriation  of  2,531/1000  acres  of  land  in  the  town 
of  Mohawk,  for  the  purposes  of  the  Barge  canal.  The  case  was 
tried  at  Albany,  June  22,  1908,  and  a  judgment  for  $268.88 
rendered.  Claimant  has  appealed  to  the  Appellate  Division  but 
has  served  no  printed  case. 


Gertrude  J.  Harris,  as  Ex.  of  William  Harris,  Appellant, 
vs.  The  State  of  New  York,  Kespondent. 

This  claim  was  filed  for  the  sum  of  $850,  for  alleged  damage  to 
house  and  cellar  and  loss  of  use  of  land  in  Fort  Miller,  years  1901, 
1902,  1903,  caused  by  percolation  from  the  canal.    The  case  was 
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tried  at  Albany,  April  18,  1908,  and  a  judgmemt  for  $50  rendered. 
Claimant  has  appealed  to  the  Appellate  Division  but  has  served 
no  printed  record. 


Melville  W.  Van  Amber,  Appellant,  vs.  The  State  of  New 
York,  Respondent. 

This  claim  was  filed  for  the  sum  of  $6,872  for  damage  to  land 
and  barley  crop  in  New  Bremen,  in  1904-5,  by  reason  of  over- 
flow of  Black  River  canal.  The  case  was  tried  at  TJtica,  March 
18,  1908,  and  a  judgment  of  dismissal  rendered.  From  this  judg- 
ment claimant  appealed  to  the  Appellate  Division,  but  has  served 
no  printed  record. 


Alexander  U.  Mayer,  Appellant,  vs.   The  State  of  New 
York,  Respondent. 

This  claim  for  $1,350  was  filed  January  29,  1907,  because  of 
alleged  services  as  a  broker  in  the  sale  of  certain  lands  in  New 
York  city  for  the  Loan  Commissioners.  The  case  was  dismissed 
at  a  session  of  the  Court  of  Claims  held  November  18,  1908.  The 
claimant  has  appealed  to  tho  Appellate  Division,  and  has  served 
his  case.     The  case  has  not  been  argued. 


Charles  L.  Briogs,  Appellant,  vs.  The  State  of  New  York, 

Respondent. 

This  claim  for  the  sum  of  $906.50  was  filed  to  recover  alleged 
damage  to  hay,  oats,  barley  and  corn  in  the  town  of  Whitehall, 
caused  by  the  overflow  of  Wood  creek,  in  the  year  190'6.  The  case 
was  tried  at  Albany,  September  24,  1907,  and  a  judgment  ren- 
dered by  the  Court  of  Claims  dismissing  the  claim.  Claimant  has 
appealed  to  the  Appellate  Division.  The  case  has  not  been 
argued. 
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John   Harris,    Aivpelt^vnt,   vs.    The    State   of   Xew   York, 

Respondent. 

This  claim  for  the  sum  of  $303.90  was  filed  for  alleged  damage 
to  crops  in  the  town  of  Whitehall,  in  the  year  1906,  by  overflow 
from  Wooil  creek.  The  claim  was  tried  at  Albany,  September  23, 
1007,  and  a  judgment  of  dismissal  rendered  by  the  Court  of 
Claims.  From  this  judgment  the  claimant  has  appealed  to  the 
Appellate  Division  but  has  served  no  printed  case. 


CANAL  JUDGMENTS  — 1908. 


No.  Claimed. 

3499  M<n*gau,    Louise    M,     and 

another,  as  executrix,  etc.  $838  00 

3()2l  Morgan,    Louise    M.    and 

another,  executrix,  etc..  5,289  50 

8229  Harris,  John 300  00 

8833  Abernethy,  Rollin 300  00 

89U;  Gardner,  Harold  Duane.  .  L5,000  00 

S0r)3  Pcarse,   Frank  T 80  00 

8054  Hall,  Roland 40  00 

8G55  Lasher,  George 80  00 

8056  Lasher,  Charles 80  00 

8657  Smith,  William  K 100  00 

8058  Ives,  John  II 120  00 

8(i59  Pearse,  James  C 120  00 

8JM58  Pearse,  James  C 120  00 

89()S  Lasher,  (George 60  00 

8970  Pearse,  Frank  T 80  00 

8971  Hall,  Roland 40  00 

8972  Ives,  John  II 120  00 

8976  Smith,   William  II 100  00 

8977  Lasher,  Charles 40  00 

0679  Grace,  Michael 200  00 

6120  Knapp,  Henry  J.  and  an- 
other    500  00 


Awarded. 

$387  88 

818  50 
290  00 
200  00 
700  00 
25  00 
20  00 
20  00 
30  00 
20  00 
29  01 
35  00 
35  00 
20  00 
25  00 
20  00 
29  01 
20  00 
15  00 
40  00 

90  00 
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No.  Claimed.  Awarded. 

G122     MeKee,  John $762  00  $100  00 

6123  .Moth,  William  M.  and  an- 
other    582  50  115  00 

6133  Hand,  James 47  50  7  00 

6134  Neider,  Alexander 75  00  10  00 

6152     Fastler,  Hannah,  executrix, 

John  Fastler 371  00  70  00 

6167     Krafft,  Clark  and  another.  1,633  50  140  00 

6188  Taylor,  Anson 315  00  Judgment  for  Stat« 

6189  Taylor,    Charles    and    an- 

other    641  00  70  00 

6209     Billington,  Alice  M 2,015  00  189  25 

6211  Fields,  James  H.  and  an- 
other    847  50  ^                80  00 

6262     Kittle,  Casper  J 116  25  Judgment  for  State 

6265     Williams,    David    S.,    and 

another 186  00  Judgment  for  State 

6287     Otis,     Franc  W.     (former 

judgment  vacated)  ....  668  50  250  00 

6344  Alvord,  Grove  E 164  00  50  00 

6345  Delaney,    Murray    J.    and 

another 319  00  70  00 

6346  Kippley,  Anthony 46  50  12  00 

6479     Sherwood,  Wallace  S 112  40  28  50 

6553     Cornell,  Willis 1,000  00  Judgment  for  State 

6727  Burst,  Baltz '. 1,154  00  Judgment  for  State 

6728  Bull,  Edgar  and  another.  6,000  00  30  00 

6733     Culver,  Allen  L 3,672  98  175  00 

6737     Ehle,   George  W 1,982  00  140  00 

6764     Stearns,  Martha  A 300  00  25  00 

6785     Newton,  Herman  J 1,200  00  75  00 

6840     Bangs,  Anson  M 490  00  125  00 

6961     Allen,  Isaac 157  50  20  00 

6966     Walrath,  Julia  and  another  1,990  82  175  00 
6964     Hoag,  Minnie  A.  as  Adm,, 

etc. 2,938  50  257  75 

7017     Sadler,  Lucinda  J 800  00  80  00 
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No.  Claimed.  Awarded. 

7125     Besmer,  Sophronia $800  00  $50  00 

7427  Kilgus,  George  E 237  00  30  00 

7428  Cater,  Charles   430  00  90  00 

7429  Kilgus,  Michael 374  50  60  00 

7478     Sullivan,  Lawrence 545  75  60  00 

7491     Cornell,  Willis 1,000  00  Judgment  for  State 

7514  Deraman,    Chelsea 871  17  75  00 

7515  Caywood,    Charles   as   Ex. 

Chauncey 404  00  40  00 

7519     Andres,  Lewis    825  00  100  00 

7521     Adkinson,  Ilattie 625  00  120  00 

7526     Cartner,    Maria 300  00  30  00 

7533     Johnson,  Willis  E 500  00  Judgment  for  State 

7964     Graham,  Charles  F 500  00  55  00 

7979     Shoecraft,    Mary   M.    and 

another 2,260  00  225  00 

8006     Smith,  Sarah  A 1,600  00  125  00 

8302  Cornell,  Willis 2,000  00  800  00 

8303  Fikes,  Fred  as  Adm.  Eliz- 

abeth Campbell   1,000  00  Judgment  for  State 

8345     Hotchkiss,  Emily  A 200  00  70  00 

8630  Brown,  May  F.  and  an- 
other    200  00  70  00 

8663     Richardson,     Lawrence   J. 

and  another   200  00  200  00 

8695     Byrne,  Edward  M,  as  Exr. 

Hvilliam  Irving ; .  .  10,000  00  1,668  50 

8900     Cornell,  Willis 500  00  Judgment  for  State 

9018  Chubb,    Josiah 200  00  90  00 

9019  Whitcomb,   Frank  J 200  00  100  00 

9027  Chubb,  Albert,  Jr 80  00  30  00 

9028  Baker,    Eichard   180  00  60  00 

9029  Wilcox,  Cyrus  E 80  00  30  00 

6773     Saroney,  Rose 450  00  100  00 

8254  Smith,  Anthony  L.,  Jr.  . .  2,309  00  701  66 

8255  McCarthy,  Matthew  J 2,309  00  902  25 

9068     Richardson,    Lawrence    J. 

and  another   250  00  200  00 
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No.  Claimed.  Awarded. 

9079  Winslow,  Lewellyn  B.,  an 

infant  by  guardian....  $5,000  00  Judgment  for  State 

6226  Worden,  Eliza  J 15  00  Judgment  for  State 

6374  Holley,    Joseph    and     an- 
other    50  00  Judgment  for  State 

6740  Holley,  Josephj    and     an- 
other   450  00  Judgment  for  State 

6973  Graham,  Paul  T 200  00  Judgment  for  State 

7488  Snow,  Frank  J 690  00  Judgment  for  State 

7493  Haynes,  Amelia  T 40O  00                     $63  00 

7604  Schell,  John  H 272  75  Judgment  for  State 

7606  Southard,  Frank 334  00  Judgment  for  State 

7610  Schell,  Charles  H 326  00-  Judgment  for  State 

7611  Porter,  Millard  S -442  50  Judgment  for  State 

7612  Southard,  Burton  L 601  00  Judgment  for  State 

7613  IIooper,Charles  H.  and  an- 

another 692  00  Judgment  for  State 

7614  Faricher,  Ira   456  00  Judgment  for  State 

7615  Kogers,  Angela  C 783  00  Judgment  for  State 

7616  Ames,  Perry  A 275  00  Judgment  for  State 

7617  Phelps,  Elson 355  00  Judgment  for  State 

7620  Baum,  Chauncey 168  00  Judgment  for  State 

7622  Hooper,Charles  A.  and  an- 

other    187  00  Judgment  for  State 

7623  Schell,  John 330  00  Judgment  for  State 

7963  Besmer,   Sophronia    800  00  Judgment  for  State 

7969  Kelsey,  Betsey 1,040  00  125  00 

7970  Sadler,    Lucinda  J 800  00  Judgment  for  State 

7972  Harrington,  Catherine    .  .  500  00  Judgment  for  State 

7987  Graham,  Paul  T 100  00  Judgment  for  State 

8297  Snow,  Frank  J 690  00  Judgment  for  State 

8304  Barnett,  John  W.,  as  Exr. 

Betsey  Barnard 300  00  Judgment  for  State 

8377  C^ol,  Edward  and  another.  515  00                       75  00 

8730  Keefe,  Arthur  J 300  00  Judgment  for  State 

8843  Kelsey,  Betsey 1,040  00  Judgment  for  State 

8844  Barnett,  John  W 360  00  Judgment  for  State 

8845  Pickard,  Myron  S 30O  00  Judgment  for  State 
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8846  Graham,  Charles  F $500  00  $55  00 

8847  Lankton,  James  B 120  00  Judgment  for  State 

8850     Bcsmer,  Sophronia 800  00  Judgment  for  State 

8852  Nicholson,  Enoch  C 1,596  00  Judgment  for  State 

8853  Sadler,  Lucinda  J 800  00  Judgment  for  State 

8856  Gillen,  William  C 444  00  Judgment  for  State 

8857  Brown,  Jacob 1,180  00  Judgment  for  State 

8859     Suits,  Mary  E 400  00  Judgment  for  State 

8879     Suiter,  George 1,406  00  Judgment  for  State 

8885     Higgins,  Charles 2,566  00  Judgment  for  State 

8888     McCluskey,  Henry 200  00  Judgment  for  State 

8901     Mott,  Catherine 500  00  Judgment  for  State 

8904  Eckert,  George  H.  and  an- 
other    880  00  Judgment  for  State 

8944  Harrington,  Catherine    . .  500  00  Judgment  for  State 

9072     Wood,  William  S 100  00  Judgment  for  State 

9074  Bowman,  Andrew  J.,  Mrs.  200  00                       15  00 

9081  Walling,    Dorcas 125  00  20  00 

9082  Hess,  Emma  Louise 200  00  Judgment  for  State 

9085     Gay,  Milton  K 150  00                       20  00 

6205     Gibson,  John  J 450  00                     189  00 

5816     Gibson,  John  J 850  00                     378  00 

6498  Cooper,  Alonzo 350  00  73  50 

6499  Gibson,  John  J 480  00  94  50 

6500  Haynes,  Amelia   T 400  00  63  00 

6502  Parish,  Betsey  A 400  00  73  50 

6503  House,  William  H 400  00  68  25 

6504  Schenck,    Adrian    A.    and 

another,     Exrs.     Benja- 
min L.  Higgins 600  00                     115  50 

6505  Snow,  Frank  J 345  00  100  00 

6506  Tappan,  Emogene 80  00  16  80 

6512  Shrubb,  Adell  &  Others.  .  400  00                        86  10 

6534     Murray,  James 600  00                     168  00 

6552     Button,  John 180  00                       26  25 

6597  Harrington,      Almon      as 

Com.  Etc.,  estate  Lovina 

Larkins 520  00                     105  00 
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No.  Claimed. 

6598     Ryan,  Daniel $400  00 

6606     Hanley,  Thomas 200  00 

6608  Peet,  Minetta,  et  al 120  00 

6609  Poole,  John  H 200  00 

6610  Rouse,  Lewis  E 480  00 

6669     Maltbv,   Charlotte  M 480  00 

6974  Harrington,  Catherine    . .  500  00 

7001     Wormuth,  Levi  Y 500  00 

7480  Murray,  James   600  00 

7481  Rouse,  Lewis  E 240  00 

7482  Gibson,  John  J 480  00 

7483  Wormuth,  Levi  Y 250  00 

7484  Machan,  John  E 640  00 

7485  Harrington,     Almon,     as 

com.    etc.,    est.    Lovina 

Larkins,  etc 520  00 

7489  Ryan,  Daniel 400  00 

7490  Cooper,    Alonzo 350  00 

7492     Chapman,  Jerry  V 680  00 

7495  Parish,  Betsey  A 400  00 

7496  Schenck,   Adrian   A.   and 

another,  exrs.,  Benj.  L. 

Higgins 600  00 

7497  Maltby,  Charlotte  M 240  OO 

7498  Rouse,  William  H 400  00 

7499  Shrubb,  Adell  and  others.  400  00 

7500  Hanley,   Thomas   200  00 

7501  Tappan,  Emogene   100  00 

7502  Burton,  John 180  00 

7510     Gibson,  John  J 850  00 

7962     Nicholson,  Enoch  C 1,596  00 

7966     Suits,  Mary  R 290  00 

7971     Pickard,  Myron   S 300  00 

7974  Eckert,  George  H.,  and  an- 
other    480  00 

7983  Barrett,  John  W 360  00 

7984  Mott,  Catherine 500  00 

7985  Gillen,  William  C 544  00 


Awarded. 

$68 

25 

42 

oa 

10 

50 

31 

50 

94 

50 

75 

60 

30 

00 

70  00 

168 

00 

47  25 

94 

50 

35 

00 

157 

50 

105 

00 

68 

25 

73 

50 

210  00 

73  50 

115 

50 

37 

80 

68 

25 

86 

10 

42 

00 

16 

80 

26 

25 

378 

00 

200  00 

100 

00 

120 

00 

215 

00 

100 

00 

125 

00 

130  00 
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No.  Claimed. 

8277  Tappan,  Emogene   $100  00 

8278  Button,  John 180  00 

8281     Gibson,  John  J 850  00 

8290     Mapes,  Charles   200  00 

82»2     Kelly,  Thomas 150  00 

8295     Eouse,  Lewis  E 480  00 

8298  Gibson,  John  J 480  00 

8299  Wormuth,   Levi   Y 600  00 

8300  Harrington,     Almon,     as 

com.  etc.,  Lovina  Lark- 
ins  520  00 

8301  Parish,   Betsey  A 400  00 

8305  Ryan,  Daniel 400  00 

8306  Maltby,   Charlotte  M 480  00 

8308  Schenck,  Adrian,  and  an- 

other, exrs.,  Benj.  Hig- 

gins,  dec'd    600  00 

8309  Murray,  James   600  00 

8310  Cooper,  Alonzo 350  00 

8311  Chapman,  Jerry  V 680  00 

8312  Machan,  John  E 640  00 

8313  Haynes,  Amelia  T 400  00 

8314  Shrubb,  Adell,  et  al 400  00 

8319  Jones,  Otis 504  00 

8320  Rouse,  William  H 400  00 

8356     Hanley,  Thomas    200  00 

8776  Rouse,  Lewis  E 240  00 

8777  Gibson,  John  J 240  00 

8778  Schenck,  Adrian,  and  an- 

other,   exrs.,    Benj.    L. 

Higgins,  dec'd 300  00 

8779  Rouse,  William  H 200  00 

8780  Harrington,      Almon,     as 

com.  etc.,  Lovina  Lark- 
ins,  etc 260  00 

8781  Machan,  John  E. 320  00 

8782  Haynes,  Amelia  T 200  00 

8784     Maltby,  Charlotte  M 240  00 


Awarded. 

$16  80 

26 

25 

378 

00 

40 

00 

30 

00 

94 

50 

94  50 

70  00 

105 

00 

73 

50 

68 

25 

75 

60 

115 

50 

168 

00 

73 

50 

210 

00 

157  50 

63 

00 

86 

10 

75 

00 

68 

25 

42 

00 

47 

25 

47  25 

67 

75 

34 

13 

52 

50 

78  75 

31 

50 

37 

80 
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No.  Claimed.  Awarded. 

8785  Cooper,   Alonzo    $175  00  $36  75 

8786  Parish,  Betsey  A 200  OO  '     36  75 

8787  Shrubb,  Adell,  et  al 200  00  43  05 

8788  Chapman,  Jerry  V 340  00  105  00 

8789  Murray,  James   300  00  84  00 

8790  Ryan,   Daniel    200  00  34  13 

8791  Button,  John 90  00  13  13 

8792  Gibson,  John  J 600  00  189  00 

8793  Hanley,  Thomas    100  00  21  00 

8794  Tappan,  Emogene  .......  50  00  8  40 

8795  Peet,  Minetta,  et  al 90  00  10  50 

8854     Wormuth,  Levi  Y 250  00  35  00 

8898     Mclntyre,     Harriet,     and 

another 670  00  50  00 

8903     Barrett,  John 400  00  90  00 

8246     Harrington,     Almon,     as 

admr.,   estate   Margaret 

Kinyon 400  00  75  00 

7558     Bamett,  John  W.,  as  exr. 

est.  Betsey  Barnard ...  300  00  30  00 
8783     Harrington,  Almon,  admr., 

est.   Margaret   Kinyon.  200  00  37  90 

6756     Suiter,   George    1,540  00  250  00 

7980     Lankton,  James  B 120  00  100  00 

6599  Breed,  Eugene ' 780  00  90  00 

8260     Breed,  Eugene 780  00  90  OO 

7977     Bowen,  George  11 140  00  30  00 

6523     Harter,  Ehner  E 106  00  27  OO 

3352     Ray,  Chester 20,338  30  Judgment  for  State 

6600  Riley,  John 8,000  00  Judgment  for  State 

6601  Riley,  Michael 5,000  00  Judgment  for  State 

7886     Trevor,  Francis,  Jr 1,225  36  380  11 

8235     Freeman,  Max,  by  guard- 
ian   11,195  00  Judgment  for  State 

8511     Van  Amber,  Melville  W.  .  6,872  00  Judgment  for  State 

8842     Paragon  Plaster  Company.  473  50  *359  40 

8985     Foote,  Frank  G 5,383  00  726  36 


Digiti 


ized  by  Google 


G32  Kkport  of  the  Attobney-General. 

No.  Claimed.  Awarded. 

7073  Harris,  Gertrude  J.,  as  ad- 
ministrator  of  William 

Harris $850  00  $50  00 

7343     Stratton,  Frank  W 680  00  208  00 

8700     Burr,  James  S 140  00  140  00 

8806     McCarthy,  Charles 2,376  00  320  00 

9070     Weed,  Charles  A 500  00  Judgment  for  State 

6663     Eckerson,  George 1,149  00  134  00 

6935     Gray,  Charles  W 5,450  00    •  250  00 

6937     McDonald,  D^vid 4,850  00  310  00 

6945     Zimmerman,  Fred 1,600  00  100  00 

7229     Sterling,  Mary  J 360  00  125  00 

7671     Wegner,  Emil 410  67  110  00 

7673     Tine,  G.  Frank 275  00  65  00 

7677     Tine,  George 250  00  75  00 

7681     Farrell,  Catharine 275  00  85  00 

7705     Froelich,  Ida 300  00  80  00 

7877     James,  George  K 450  00  125  00 

7881  Piper,  Anna  B 361  25  140  00 

7880  Williams,  William  D,   as 

executor 322  30  140  00 

7882  Cook,  Emmett  L 488  00  125  00 

7892     Tobin,  William 234  00  175  00 

7912     Kay,  Anna 100  00  65  00 

8836     Keegan,  Martin 310  00  150  00 

9141  Hall,  Roland 40  00  20  00 

9142  Lasher,  George 60  00  20  00 

9143  Ives,   John  H 120  00  29  01 

9144  Pearse,  James  C 120  00  35  00 

9145  Smith,  William  H 100  00  30  00 

9146  Pearse,  Frank  T 80  00  25  00 

9147  Lasher,  Charles 40  00  15  00 

9177     Egan,  Cornelius 38  00  38  00 

9077     Blowers,  William  E 150  00  100  00 

8709     Hubbs,  Olive   200  00  50  00 

8835     Hubbs,  Olive 1,000  00  214  00 

6101     Fitzgerald,  William 1,200  00  Judgment  for  State 

6334     Hanley,  Barney 600  00  40  00 
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6335     Steves,  Eeuben $1,200  00  Judgment  for  State 

6931     Keith,  Lewis   2,774  00  $250  00 

7508  Steves,  Reuben 1,200  00  Judgment  for  State 

7509  Hanley,  Barney 600  00  40  00 

7530  Keith,  George 500  00  250  00 

7531  Keith,  Lewis 925  00  250  00 

7928     Green,  Adelbert 3,550  00  300  00 

7946  Steeves,  Jeremiah  and  an- 
other   1,200  00  120  00 

8224     Keith,  Lewis 1,812  50  250  00 

8226     Keith,  George 398  00  250  00 

8286     Kennedy,  Joseph  P 3,244  00  500  00 

8307     Brown,  Jacob 1,180  00  300  00 

8333     Dunn,  William  H 3,035  00  988  00 

8328     Bums,  William  E 652  00  25  00 

8681  Curtis,  Alice  P 150  00  50  00 

8682  Curtis,  Gurney  T 59  48  82  69 

8688     Emans,  Lilla  Alice 166  50  100  00 

8740     Pagan,  John 250  00  45  00 

8751     Keith,  Lewis 1,440  00  250  00 

8831     Green,  Adelbert 2,448  00  300  00 

8908     Hyndman,  Nora 4,000  00  Judgment  for  State 

8910  Hyndman,  Charles 6,000  00  Judgment  for  State 

8911  Heard,  Charles  J 6,000  00  Judgment  for  State 

8912  Heard,  Cynthia 4,000  00  Judgment  for  State 

8930     Sipple,  John  C 498  00  50  00 

9088  CoUamer,  Charles  W.  and 

another 600  00  100  00 

9094     Warner,  Josephine  A 3,501  65  400  00 

8614     Lannan,  James 120  00  60  00 

9098     Emans,  Lilla  Alice 162  00  100  00 

9187     Bockoven,  William  H 117  00  60  00 

9169     Brooks,  Joseph 400  00  409  47 

8823     Bockoven,  William  H 84  00  60  00 

9093     McGuinn,  Matthew 30  00  20  00 

9107     McGuinn,  Matthew 30  00  20  00 

8748  Riley,  John  Frank 350  00  90  00 

8749  Riley,  John   316  00  80  00 
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9004     Griffin,  John,  et  al $200  00                     $75  00 

9013     Hartley,  Martin  L,  et  al. .  125  00                       50  00 

9038  Sheridan,  Catherine 800  00                       35  00 

9039  Nolan,  James 500  00  Judgment  for  State 

9040  Gilheany,  Patrick 1,700  00                     175  00 

9252     Burr,  James  S 168  00                     140  00 

6730     Carhart,  Henry 1,225  00                     507  00 

8391     Watson,  Frances  H 1,000  00  Judgment  for  State 

8746  Booth,  Henry  A.,  as  execu- 
tor, etc.,  John  A.  Booth.  700  00  Judgment  for  State 

9092     AUis,  Clark 165  00                       35  00 

9106     Allis,  Clark 160  00                       35  00 

9057     Powers,  Albert  E 1,883  33                  1,400  00 

6705  Lynch,  Richard  C.  and  an- 
other   8,040  00  Judgment  for  State 

8172     Town  of  Lenox 1,787  00                  1,492  53 

8710     Town  of  Lenox 2,987  96                  2,358  16 

8064     Joy,  Leon  S 2,000  00  Judgment  for  State 

9170     Tryon,  William,  et  al 200  00                     200  00 

9261     Tryon,  William,  et  al 100  00                       50  00 

7516     Hooper,  Lenora 141  00                       30  00 

7978     ShurtleflF,  A.  W.,  executor, 

Thomas  Ryan 740  00                     100  00 

7916     Genteluce,  Lazareno 2,000  00                     700  00 

9304     Morrisey,  Julia 28  00                       28  00 

7930     Duffy,  Walter  B 6,052  24                  3,000  00 

BAEOE  CANAL  TTTSOMENTS  —  1906. 

8269  Rapp,  William  G.,  and  an- 
other    3,500  00                   2,589  11 

8798     Sulzman,  Charles  A.,  and 

others 16,060  00                 12,396  70 

8805     Grout,  Cora  B 7,355  20                  3,505  50 

8008     Bush,  Jennie 43,014  83                29,554  75 

8759  Wilde,  John  D.,  and  an- 
other    3,569  55                  2,459  02 

8288     Lynch,  Patrick 2,275  00                      173  95 

9898     Printy,  Anna 1,373  90  Judgment  for  State 
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8050  Hager,  Henry  D.,  and  an- 
other .  .    . , $20,500  00  $5,195  23 

8052     Van  Valkensurg,  A.  T .  . .  2,600  00                  1,731  75 

8069     Hill,  Maude  Randall 6,500  00                  2,975  83 

8932  Lewis,  Mary  J.,  as  execu- 
trix, etc 6,000  00                     268  88 

8955     Carmichael,  Henrietta  P., 

et  al 50,647  55                20,440  83 

8251     Thorpe,  Sarah  A 2,500  00                  1,818  00 

8957     Place,     Daniel     N".,     and 

Hulda,  his  wife 1,344  55 Judgment  for  State 

8991     Sears,  Thomas,  and  Kate 

E.,  his  wife 165  00  Judgment  for  State 

9097     Hillegas,  Louisa  E 443  25  Judgment  for  State 

9091     Van    Wormer,    Marie    E., 

and  another  .  ^ 4,961  30  Judgment  for  State 

8054  Lindley,  William  H 5,000  00                 2,646  23 

8055  Cottman,  Joseph  H 8,500  00                  6,736  80 

9244  Empire  Engineering  Cor- 
poration   157,638  51  97,582  00 

8742     Kinner,  Julia  A 7,164  55                  1,460  55 

9001     Lewis,  Adolphus,  et  al...  1,093  20  Judgment  for  State 

0054     Bradt,  Aaron  F.,  et  al 4,000  00  Judgment  for  State 

917 J     Kuhn,  Henry,  et  al 800  00 

9253     Groton  Bridge  Company..  712  47 

OTHEB  TEAS  CANAL  TTHMHENTS  — 1908. 

9080     Earl,   Robert,   and   others, 

executors,  etc 27,000  00  Judgment  for  State 

6687     Quayle,  Oliver  A 14,328  70                12,507  70 

5400  Merriam,  Thomas,  and  an- 
other    4,694  00                 7,107  16 

5346     Wheeler,  William  W 3,969  92                  3,452  88 


947 

02 

253 

66 

762  47 

Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


SPECIAL  FRANCHISE  TAX. 


pkoceedi:n^gs  by  certiokari  to  review  the  ac- 
ti02f  of  the  state  board  of  tax  commis- 

SION^ERS  m  THE  ASSESSMENT  OF  SPECIAL  FRAN- 
CHISES, IN  WHICH  THE  ATTORNEY-GENERAL  AP- 
PEARS FOR  THE  STATE  BOARD  OF  TAX  COMMIS- 
SIONERS. 
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THE  FOLLOWING  PKOCEEDINGS  ARE 
PENDING. 

1900. 

Names  of  Relators  and  Tax  Districts.  Assessed  Taluatlcms. 

Commercial  Cable  &  Telegraph  Co.,  Eochester. .  $10,000  00 

Commercial  Cable  &  Telegraph  Co.,  Ithaca 400  00 

Commercial  Cable  &  Telegraph  Co.,  Jamestown.  1,260  00 

Commercial  Cable  &  Telegraph  Co.,  New  York.  297,500  00 

Commercial  Cable  &  Telegraph  Co.,  Gloversville.  1,500  00 
New  York  Central  &  Hudson  Eiver  Railroad 

Co.,  Lockport 40,100  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Rome 66,000  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  various  towns 306,386  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Schenectady 141,600  00 

Delaware,  Lackawanna  &  Western  Railroad  Co.  106,164  00 

New  York,  Lackawanna  &  Western  Railroad  Co.  2,500  00 

Commercial  Cable  &  Telegraph  Co.,  Albany. . .  8,950  00 
New  York  Central  &  Hudson  River  Railroad 

Co.,  Yonkers 152,000  00 

Westchester  Electric  Railroad  Co.,  New  Rochelle.  142,400  00 

Westchester  Electric  Railroad  Co.,  Mt.  Vernon.  165,100  00 


1901. 

Jamestown  Gas  Co.,  Jamestown 10,000  00 

Pennsylvania  Gas  Co.,  Jamestown 214,780  00 

New  England  Telegraph  Co.,  Schenectady 1,300  00 

New  England  Telegraph  Co.,  Auburn 1,460  00 

Now  England  Telegraph  Co.,  Gloversville 1,150  00 

Staten  Island  Midland  Railroad  Co 314,120  00 

Western  Union  Telegraph  Co.,  New  York 462,625  00 

New  England  Telegraph  Co.,  New  York 231,500  00 

Commercial  Cable  Co.,  New  York 104,000  00 
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New  York  Central  &  Hudson  River  Railroad 

Co.,  Canajoharie -. $20,000  00 

New  England  Telegraph  Co.,  Albany 8,600  00 

New  England  Telegraph  Co.,  Yonkers 10,500  00 

Rochester  Telephone  Co.,  Rochester 210,880  00 

Pennsylvania  Gas  Co.,  Jamestown 205,000  00 

New  England  Telegraph  Co.,  Jamestown 2,360  00 

New  England  Telegraph  Co.,  Gloversville 950  00 

United  Gas  Light  Co.,  New  York 2,400,500  00 

Long  Island  Railroad  Co.,  Queens 80,000  00 

Western  Union  Telegraph  Co 475,825  00 

Commercial  Cable  Co.,  New  York 104,000  00 

New  England  Telegraph  Co.,  New  York 216,900  00 

John  B.  McDonald,  New  York 5,000  00 

Troy  Union  Railroad  Co.,  Troy 60,000  00 

United  Traction  Co.,  Bethlehem 3,000  00 

New  England  Telegraph  Co.,  Wayne  county. . .  3,000  00 

New  England  Telegraph  Co.,  Seneca  county. . .  2,100  00 

New  England  Telegraph  Co.,  Wayne  county. . .  •    2,500  00 

New  England  Telegraph  Co.,  Westchester  county.  2,800  00 

New  England  Telegraph  Co.,  Westchester  county.  6,200  00 

New  England  Telegraph  Co.,  Columbia  county. .  2,900  00 

New  England  Telegraph  Co.,  Yates  county 900  00 

New  England  Telegraph  Co.,  Saratoga  county. .  1,100  00 

New  England  Telegraph  Co.,  Westchester  county.  3,700  00 

New  England  Telegraph  Co.,  Yonkers 12,000  00 

New  England  Telegraph  Co.,  Albany 8,600  00 

1903. 

lyong  Island  Railroad  Co. $87,000  00 

Pennsylvania  Gas  Co ,  195,000  00 

New  England  Telegraph  Co.,  Jamestown 2,360  00 

New  England  Telegraph  Co.,  Gloversville 950  00 

Crystal  Water  Co.  of  Edgewater,  New  York. .  125,000  00 

New  England  Telegraph  Co.,  New  York 223,400  00 

Elatbush  Water  Works  Co 452,500  00 

Commercial  Cable  Co,  New  York 97,000  00 
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Western  Union  Telegraph  Co.,  New  York $492,925  00 

John  B.  McDonald,  New  York 5,000  00 

Troy  Union  Co.,  Troy 60,000  00 

McCreary  &  Powers,  Cohoes 5,000  00 

New  England  Telegraph  Co.,  Albany 8,600  00 

New  England  Telegraph  Co.,  Yonkers. 11,500  00 


1904. 

Long  Island  Railroad  Co.,  Brooklyn $30,000  00 

Pennsylvania  Gas  Co.,  Jamestown 195,000  00 

New  England  Telegraph  Co.,  Jamestown 2,360  00 

Rochester  Telephone  Co.,  Rochester 227,775  00 

New  England  Telegraph  Co.,  Gloversville 900  00 

Commercial  Cable  Co.,  New  York 102,000  00 

New  England  Telegraph  Co.,  New  York 226,900  00 

John  B.  McDonald,  New  York 12,500  00 

Troy  Union  Railroad  Co.,  Troy 60,000  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,    Canajoharie    15,500  00 

New  England  Telegraph  Co.,  Yonkers 11,500  00 

New  England  Telegraph  Co.,  Albany 8,600  00 

New  York  City  Railway  Co.,  Mt.  Vernon 25,000  00 

New  York,  Westchester  &  Conn.  Tr.  Co 18,000  00 


1905. 

Pennsylvania  Gas  Co.,  Jamestown $199,000  00 

New  England  Telegraph  Co.,  Jamestown 2,360  00 

Commercial  Cable  Co.,  New  York 102,000  00 

New  England  Telegraph  Co.,  New  York 1,231,800  00 

New  England  Telegraph  Co.,  Albany 8,600  00 

Automatic  Fire  Alarm  Co.,  New  York 18,000  00 

New  England  Telegraph  Co.,  Yonkers 12,000  00 

21 
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Names  of  Relators  and  Tax  Districts.  Assessed  Valuations. 

New  Engknd  Telegraph  Co.,  Jameetown $2,360  00 

Long  Island  Railroad  Co.,  Queens 30,000  00 

American  Telephone  &  Telegraph  Co.,  Rochester  8,300  00 

Commercial  Cable  Co.,  New  York 131,000  00 

Kew  England  Telegraph  Co.,  New  York 231,800  00 

Western  Union  Telegraph  Co.,  New  York 671,500  00 

Interborough  Rapid  Transit  Co.,  New  York. .  18,000,000  00 

Williams  Terminal  Railroad  Co.,  Brooklyn. . . .  4,000  00 

New  York  &  Richmond  Gas  Co 285,000  00 

New  York  Central  &  Hudson  River  Railroad 

Co . .  12,000  00 

Peter  Cooper's  Glue  Factory,  Brooklyn. 500  00 

New  York  Central  &  Hudson  River  Railroad 

Co 175,000  00 

New  England  Telegraph  Co 8,600  00 

New  England  Telegraph  Co 15,400  00 

Westchester  Electric  Railroad  Co 190,000  00 

Long  Island  Railroad  Co.,  Queens 100,000  00 

New  England  Telegraph  Co.,  Rochester 12,000  00 

New  England  Telegraph  Co.,  Jamestown 3,500  00 

Interborough  Rapid  Transit  Co.,  New  York..  24,000,000  00 
Williamsville  Terminal  Railroad  Co.,  of  Brook- 
lyn    40,000  00 

New  York  &  Queens  Electric  Light  &  Power 

Co.,  New  York 300,000  00 

New  York  &  Queens  Gas  Co.,  New  York 140,000  00 

Citizens     W^ater     Supply     Co.,     of    Newtown, 

Queens 676,000  00 

Amsterdam  Electric  Light,  Heat  &  Power  Co., 

Brooklyn 55,000  00 

Edison  Electric  Illuminating  Co.,  of  Brooklyn.  10,100,000  00 

Western  Union  Telegraph  Co.,  New  York 671,500  00 

Fulton   County  Gas   Co.,   Gloversville ,,,  .  210,000  00 

Woodhaven  Water  Supply  Co.,  Queens.  . .  .\  .  .  210,000  00 
New  York   Central  &  Hudson  River  Railroad 

Co.,  Corning   75,000  00 
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Xew  England  Telegraph  Co.,  Xew  York $410,400  00 

Commercial  Cable  Co.,  New  York 200,000  00 

Richmond  Light  &  Railroad  Co.,  New  York,  of 

New  York,  Richmond 500,000  00 

Staten  Island  Midland  Railroad  Co 160  000  00 

Queens  Comity  Lighting  Co.,  of  Brooklyn 750,000  00 

Queens  County  Water  Supply    Co.,  Queens 

&  Hempstead 240,000  00 

Fonda,  Johnstown  &  Gloversville  Railroad  Co., 

Town  of  Amsterdam 12,000  00 

American  Telephone  &  Telegraph  Co.,  Troy..  28,950  00 

Oneonta    &    Mohawk    Valley    Railroad    Co., 

Oneonta 41,200  00 

Oneonta    &    Mohawk    Valley    Railroad     Co., 

Laurens   12,800  00 

Oneonta    &    Mohawk    Valley    Railroad    Co., 

Hartwick 1,200  00 

Oneonta    &    Mohawk    Valley    Railroad     Co., 

German  Flats 8,800  00 

Oneonta     &    Mohawk     Valley     Railroad     Co., 

Richfield 5,100  00 

Oneonta    &    Mohawk    Valley    Railroad    Co., 

Otsego 24,800  00 

Oneonta     &    Mohawk    Valley    Railroad     Co., 

Warren  &  German  Flats 8,400  00 

Albany  &  Hudson  Railroad  Co 180,000  00 

Green  Island  Water  Supply  Co.,  Green  Island.  14,000  00 

Fulton  County  Gas  &  Electric  Railroad   Co., 

Johnstown 60,000  00 

Albany  &  Hudson  Railroad  Co.,  Rensselaer 40,000  00 

Albany  &  Hudson  Railroad  Co.,  Kinderhook.  .  8,500  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Rome   12,000  00 

Westchester  Lighting  Co.,  Westchester  county.  955,000  00 

Buffalo  &  Lake  Erie  Traction  Co.,  Hamburg  & 

West  Seneca 190,700  00 

Tarrytown,     White     Plains     &     Mamaroneck, 
White  Plains 106,500  00 
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Tarrytown,     White     Plains     &     Mamaroneck, 

Mamaroneck  .  .  . $53,800  00 

Tarrjrtown,     White     Plains     &     Mamaroneck, 

Scarsdale 4?7,500  00 

Tarrytown,     White     Plains     &     Mamaroneck, 

Harrison 22,000  00 

Xew  York,   Westchester  &   Connecticut  Trac- 
tion Co.,  Eastchester 20,000  00 

Westchester  Electric  Railroad  Co.,  Eastchester.  90,000  00 

Edenwald  Street  Railroad  Co.,  Eastchester 1,500  00 

New  England  Telegraph  Co.,  Scarsdale   4,200  00 

New  England  Telegraph  Co.,  Colonic 8,850  00 

New  England  Telegraph  Co.,  Allegany.. 7,325  00 

New  England  Telegraph  Co.,  Dunkirk 2,725  00 

New  England  Telegraph  Co.,  Sheridan 3,900  00 

New  England  Telegraph  Co.,  Elmira   2,750  00 

New  England  .Telegraph  Co.,  Chatham 4,825  GO 

New  England  Telegraph  Co.,  Ghent 4,500  00 

New  England  Telegraph  Co.,  Amherst 9,150  00 

New  England  Telegraph  Co.,  Clayton 3,175  00 

New  England  Telegraph  Co.,  Lenox 5,025  00 

New  England  Telegraph  Co.,  Florida   6,400  00 

New  England  Telegraph  Co.,  Glen   5,600  GO 

New  England  Telegraph  Co.,   Royalton    5,275  00 

New  England  Telegraph  Co.,  Verona   6,650  00 

New  England  Telegraph  Co.,  Lysander  6,500  00 

New  England  Telegraph  Co.,  Syracuse 8,525  00 

New  England  Telegraph  Co.,  Walkill 7,275  00 

New  England  Telegraph  Co.,   Murray    4,825  00 

New  England  Telegraph  Co.,  Troy 4,550  00 

New  England  Telegraph  Co.,  Ridgway 5,525  00 

New  England  Telegraph  Co.,  Schenectady  . . .  4,950  00 

New  England  Telegraph  Co.,  Waterloo 3,660  00 

New  England  Telegraph  Co.,  Esopus   4,000  00 

New  England  Telegraph  Co.,  Saugerties 4,600  00 

New  England  Telegraph  Co.,  Ulster 4,875  00 

New  England  Telegraph  Co.,  Greenburg 1,606  00 

New  England  Telegraph  Co.,  Harrison 4,375  00 
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Cohoes  Railway  Co.,  Cohoes $20,000  00 

New  York  Central  &  Hudson  Eiver  Railroad 

Co.,  Kingston    60,500  00 

Citizens  Water  Supply  Co.,  Newtown 50,000  00 

Fulton  County  Gas  &  Electric  Co.,  Johnstown. .  8,000  00 
New  York  Central  &  Hudson  River  Railroad 

Co.,  Fulton    12,000  00 

New  York  &  New  Jersey  Telephone  Co.,  New 

York 8,560,000  00 

New  York  &  New  Jersey  Telephone  Co.,  Hunt- 
ington.    29,100  00 

New  York  &  New  Jersey  Telephone  Co.,  South- 
ampton   47,750  00 

New  York  &  New  Jersey  Telephone  Co.,  North 

Hempstead 81,800  00 

New  York  &  New  Jersey  Telephone  Co.,  Babylon  37,000  00 

New  York  &  New  Jersey  Telephone  Co.,  Islip. . .  34,900  00 

New  York  Telephone  Co.,  New  York 27,400,000  00 

Empire  City  Subway  Co.,  New  York 7,340,000  00 

New  England  Telephone  Co.,  New  Rochelle. . .  2,150  00 

New  England  Telephone  Co.,  Albany 8,850  00 

New  England  Telephone  Co.,  Mt.  Vernon 900  00 

Tarrytown,  White  Plains  &  Mamaroneck  Rail- 
road, Greenburg 107,000  00 

Westchester  Electric,  New  Rochelle 210,000  00 

New  England  Telephone  Co.,  Yonkers 16,080  00 

Westchester  Electric  Co.,  Mt.  Vernon 301,000  00 

Troy  Union  Railroad  Co.,  Troy 125,000  00 

Westchester  Electric  Railroad,  Yonkers 30,000  00 

New  York  &  Richmond  Gas  Co 300,000  00 

Yonkers  Railroad  Co.,  Yonkers 800,000  00 

Yonkers  Railroad  Co.,  Greenburg.  . . ., *        30,000  00 

New  York  Inter-Urban  Water  Co.,  New  Rochelle  35,000  00 
New  York-New  Jersey  Telephone  Co.,  Oyster 

Bay 89,600  00 

Westchester  Electric  Railroad  Co.,  Pelham 45,000  00 

New  York,  Westchester  &  Connecticut  Traction, 

Pelham 80,000  00 

Westchester  Lighting  Co.,  Mt  Vernon. ^^^'^'feft^ie 
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Westchester  Lighting  Co.,  Tonkers $700,000  00 

Yonkers  Electric  Light  &  Power  Co.,  Yonkers. .  220,470  00 
New  York  Central  &  Hudson  River  Railroad 

Co.,  Mt.  Vernon 18,600  00 

Queens  County  Water  Co.,  Hempstead 160,000  00 

Hudson  River  Bridge  Co.,  Albany 220,470  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Albany 257,600  00 

New  York  City  Railway  Co.,  Mt.  Vernon 400,000  00 

New  York,  Westchester  &  Connecticut  Traction, 

New  Rochelle 20,000  00 

New  York,  Westchester  &  Connecticut  Traction, 

Mt.  Vernon ; 35,000  00 

1908. 

American  Telephone  &  Telegraph  Co.,  Troy 28,950  00 

Troy  Union  Railroad  Co.,  Troy 244,000  00 

Utica  Gas  &  Electric  Co.,  Utica 675,000  00 

Delaware,  Lackawanna  &  Western  Railroad  Co., 

Oswego 135,000  00 

Hudson  River  Bridge  Co.,  Rensselaer 480,000  00 

Utica  &  Mohawk  Valley  Railway  Co.,  Utica 850,000  00 

New  York,   Ontario  &  Western  Railroad   Co., 

Utica 40,500  00 

United  Traction  Co.,  Cohoes 83,000  00 

United  Traction  Co.,  Rensselaer 116,000  00 

United  Traction  Co.,  Troy 1,400,000  00 

American  Telephone  &  Telegraph  Co.,  Utica..  7,550  00 
American  Telephone  &  Telegraph   Co.,  Green- 
bush 9,800  00 

American  Telephone  &  Telegraph  Co.,  Dunkirk.  7,200  00 

Commercial  Cable  Co.,  New  York 210,000  00 

New  England  Telephone  Co.,  New  York 360,400  00 

Producers  Gas  Co.,  Allegany  county 44,800  00 

"^Vestern   New  York  &  Pennsylvania   Traction 

Co.,  Cattaraii^is  county 320,050  00 

Producers  Gas  Co.,  Cattaraugus  county,  Clean. .  151,000  00 

People's  Subway  Co.  of  Syracuse 115,000  00 

Independent  Telephone  Co.  of  Syracuse 215,000  00 
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Eochester,    Syracuse   &  Eastern  Railroad   Co., 

Clyde $11,500  00 

Rochester,    Syracuse   &  Eastern  Railroad   Co., 

Savannah 3,200  00 

Rochester,    Syracuse   &  Eastern  Railroad   Co., 

Lyons 32,450  00 

John  Stanton  Brewing  &  Malting  Co.,  Troy 2,600  00 

Buffalo,  Lake  Erie  Traction  Co.,  Ripley 2,000  00 

Little  Falls  &  Dolgeville  Railroad  Co.,   Little 

Falls 2,600  00 

Erie  Railroad  Co.,  Coming 59,100  00 

Erie  Railroad  Co.,  Hornell 33,600  00 

Erie  Railroad  Co.,  Middletown 32,000  00 

Erie  Railroad  Co.,  Tonawanda 27,800  00 

Erie  Railroad  Co.,  Chester 16,000  00 

Erie  Railroad  Co.,  Port  Jervis 31,000  00 

Erie  Railroad  Co.,  Goshen 10,500  00 

Erie  Railroad  Co.,  Batavia   15,500  00 

Erie  Railroad  Co.,  Newburgh 30,800  00 

Erie  Railroad  Co.,  North  Tonawanda 69,500  00 

Erie  Railroad  Co.,  Glean 5,535  00 

Union  Railway  Co.  of  New  York  city '    4,206,000  00 

Amsterdam  Electric  Light,  Heat  &  Power  Co. .  55,000  *00 

Kings  County  Lighting  Co.,  Brooklyn 930,000  00 

Westchester  Lighting  Co.,  New  York 275,000  00 

Northern  Union  Gas  Co 1,150,000  00 

Central  Union  Gas  Co 2,280,000  00 

New  Amsterdam  Gas  Co 8,150,000  00 

Standard  Gas  Co 5,980,000  00 

Consolidated  Gas  Co 33,640,000  00 

Western  Union  Railway  Co.,  New  York 820,000  00 

Brooklyn  City  &  Newtown  Railroad  Co 2,300,000  00 

Coney  Island  &  Brooklyn  Railroad  Co 2,750,000  00 

Flatbush  Gas  Co.,  Brooklyn 950,000  00 

Brooklyn  Union  Gas  Co.,  Brooklyn 18,500,000  00 

Brush  Terminal  Co.,  Brooklyn 350,000  00 

Woodhaven  Gas  Light  Co.,  Brooklyn 155,000  00 

Jamaica  Gas  Light  Co.,  Brooklyn 165,000  00 
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Xewton  Gas  Co,,  Queens $675,000  00 

Chrifitinc  Arbnckle,  trustee,  Brooklyn 1,100  00 

Saratoga  k  Schenectady  Bailroad  Co.,  Milton. .  24,200  00 

Delaware  &  Hadson  Co.,  WUtehall 38,900  00 

Delaware  &  Hadson  Co.,  Schenectady 114,000  00 

Delaware  k  Hudson  Co.,  Saratoga   SpringB...  79,400  00 

United  Traction  Co.,  Watervliet 135,000  00 

IJnited  Traction  Co.,  Waterford 110,000  00 

United  Traction  Co.,  Green  Island 105,000  00 

Erie  Railroad  Co.,  Avon 9,500  00 

Erie  Railroad  Co.,  WellsviUe 12,500  00 

Erie  Railroad  Co.,  Attica 9,600  00 

Erie  Railroad  Co.,  Lancaster 5,300  00 

Buffalo  Southern  Railway  Co.,  West  Seneca. . .  60,000  00 

Buffalo  Southern  Railway  Co.,  Hamburg 45,000  00 

Avon,    Genesee   &    Mt.    Morris    Railroad    Co., 

Avon  2,800  00 

Elmira,   Lake   Ontario    Railroad    Co.,    various 

towns 7,500  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Schenectady 326,100  00 

Thirty-fourth  Street  Crosstown  Railway  Co 1,206,000  00 

Second  Avenue  Railroad  Co 5,078,000  00 

Sixth  Avenue  Railroad  Co 4,550,000  00 

Twenty-Third  Street  Railway  Co 2,790,000  00 

Fort  George  &  Eleventh  Avenue  Railroad  Co. .  317,000  00 

New  York  &  Harlem  Railroad  Co 1,006,300  00 

New  York,   Westchester  &  Connecticut   Trac- 
tion Co 4,400  00 

Edenwald  Street  Railway  Co 11,000  00 

Forty-second  Street  &  Grand  Street  Ferry  Rail- 
road Co 1,258,000  00 

Metropolitan  Street  Railway  Co 20,258,000  00 

Bleecker  Street  &  Fulton  Ferry  Railroad  Co. . .  730,000  00 

Broadway  &  Seventh  Avenue  Railroad  Co 7,955,000  00 

Central  Crosstown  Railroad  Co 660,000  00 

Nassau  Electric  Railroad  Co 14,328,000  00 
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Brooklyn,  Queens  County  &  Suburban  Railroad 

Co $3,235,000  00 

Brooklyn    City    Railroad     Co.     by    Brooklyn 

Heights  Railroad  Co 19,810,400  00 

Prospect  Park  &  Coney  Island  Railroad  Co. . .  325,000  00 

Canarsie  Railroad  Co.,  Brooklyn 34,600  00 

Brooklyn  Union  Elevator  Railroad  Co 18,727,300  00 

Coney  Island  Gravesend  Railway  Co 120,000  00 

Brooklyn    City    Railroad    Co.,     by    Brooklyn 

Heights  Railroad  Co.,  lessee 1,967,000  00 

New  York  &  Richmond  Gas  Co 325,000  00 

Middletown,  Unionville    &    Watergap  Railroad 

Co 5,500  00 

Hudson  River  Telephone  Co.   of  Troy 115,500  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Deerfield 10,550  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Watertown 10,000  00 

Central  New  York  Telephone  &  Telegraph  Co., 

German  Flats   26,200  00 

Central  New  York  Telephone  &  Telegraph  Co.. 

Manlius 15,600  00 

Central  IJs'ew  York  Telephone  &  Telegraph  Co., 

Lenox  . 15,250  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Ogdensburg 25,550  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Syracuse 610,000  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Utica 175,000  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Little  Falls 27,625  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Herkimer 25,000  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Verona 9,300  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Vernon 9,000  00 
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Central  New  York  Telephone  &  Telegraph  Co., 
Trenton $21,100  00 

Central  New  York  Telephone  &  Telegraph  Co., 
Whitesboro 8,850  00 

Central  New  York  Telephone  &  Telegraph  Co., 
Onondaga 19,500  00 

Little  Falls  &  Dolgeville  Railroad  Co 2,600  00 

American  Telephone  &  Telegraph  Co.,  Onon- 
daga   29,000  00 

American  Telephone  &  Telegraph  Co.,  Man- 
chester    10,900  00 

American  Telephone  &  Telegraph   Co.,  Farm- 

ington 12,000  00 

American  Telephone  &  Telegraph  Co.,  Ben- 
nett    14,800  00 

American  Telephone  &  Telegraph  Co.,  Phelps. .  19,500  00 

American  Telephone  &  Telegraph  Co.,  Oppen- 

heim 14,450  00 

American   Telephone   &    Telegraph    Co.,  Glen- 

viUe 27,000  00 

American  Telephone  &  Telegraph  Co.,  Pavil- 
ion   12,150  00 

American  Telephone  &  Telegraph  Co.,  York. . .  11,200  00 

American  Telephone  &  Telegraph  Co.,  Lenox.  .  8,000  00 

American  Telephone  &  Telegraph  Co.,  Victor. .  9,900  00 

American   Telephone   &   Telegraph   Co.,    Man- 

lius 10,400  00 

American    Telephone    &    Telegraph    Co.,  New 

Hartford ; 16,000  00 

American  Telephone  &  Telegraph  Co.,  Schenec- 
tady    6,900  00 

American  Telephone  &  Telegraph  Co.,  Ephratah.  10,650  00 

Arbuckle  Brothers,  New  York 7,200  00 

Richmond  Hill  &  Queens  Coimty  Gas  Light  Co.  135,000  00 

New  York  Edison  Co 39,075,000  00 

Brush  Electric  Hluminating  Co 300,000  00 

Consolidated    Telegraph    &   Electrical    Subway 

Co 6,435,000  00 
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United  Electric  Light  &  Power  Co $4,925,000  00 

Manhattan  Railway  Co 75,000,000  00 

Manhattan  Railway  Co 3,500,000  00 

E.   P.   Bryan  and  others  v.   Trustees  of  Xew 

York  &  Long  Island  Railroad  Co.,  Queens. . .  1,675,000  00 
E.   P.   Bryan  and  others  v.   Trustees  of   New 

York  &  Long  Island  Railroad  Co.,  Manhattan.  3-,  175,000  00 

Interborough  Rapid  Transit  Co.,  New  York 24,012,000  00 

New  York  City  Interborough  Railway  Co 600,600  00 

Queens  County  Water  Co.,  Queens 300,000  00 

New  York,  Brooklyn  &  Manhattan  Beach  Rail- 
way Co 505,400  00 

Jamaica  &  South  Shore  Railroad  Co ; 1,000  00 

Montauk  Water  Co 5,275  00 

Homellsville  Telephone  Co.,  Homell 18,600  00 

New  York  Mutual  Gas  Light  Co 4,050,000  00 

Staten  Island  Rapid  Transit  Railway  Co 270,000  00 

Staten  Island  Rapid  Transit  Railway  Co 84,800  00 

Christopher  &  Teult  Streets  Railroad  Co 1,373,000  00 

Fulton  Street  Railroad  Co 129,000  00 

Central  Park,  North  &  East  River  Railroad  Co.  3,212,000  00 
Twenty-eighth   &   Twenty-ninth   Streets   Cross- 
town  Railroad  Co 374,000  00 

Fonda,  Johnstown  &  Gloversville  Railroad  Co., 

Johnstown 66,000  00 

New  York,   Ontario  &  Western  Railway  Co., 

Hamden 15,000  00 

New   York,   Ontario  &   Western  Railway   Co. 

Norwich 10,200  00 

New  York,   Ontario   &   Western   Railway   Co. 

Hamilton 3,400  00 

Goshen  &  Deckertown  Railroad  Co 1,400  00 

Western   New  York   &   Pennsylvania   Railway 

Co 82,100  00 

Delaware,  Lackawanna  &  Western  Railroad  Co., 

Syracuse 80,000  00 

Buffalo  &  Lake  Erie  Traction  Co 55,000  00 

Commercial  Union  Telephone  Co.,  Troy 115,000  00 
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Clinton  Telephone  Co.,  Plattsburgh $15,000  00 

Hudson  River  Telephone  Co.,  Plattsburgh 16,950  00 

Fulton  County  Gas  &  Electric  Co.,  Johnstown. .  70,000  00 
Utica  &  Mohawk   Valley  Railway   Co.,   North 

Hartford 85,000  00 

Citizens  Water  Supply  Co.,  of  Newtown,  North 

Hempstead 66,000  00 

Albany  &  Hudson  Railroad  Co.,  Rensselaer 40,000  00 

Albany  &  Hudson  Railroad  Co.,  Hudson 80,000  00 

Buffalo,  Lake  Erie  Traction  Co.,  Weetfield 65,000  00 

Niagara   County   Home   Telephone   Co.,    Tona- 

wanda 6,800  00 

Niagara  County  Home  Telephone  Co 77,000  00 

American  Telephone  &  Telegraph  Co.,  Stockport.  8,100  00 
American   Telephone   &   Telegraph   Co.,    Stuy- 

vesant 14,400  00 

American  Telephone  &  Telegraph  Co.,  Greenport.  9,300  00 

American  Telephone  &  Telegraph  Co.,  Alden. .  10,750  00 

Fredonia  Natural  Gas  Light  Co 6,000  00 

Albany  &  Susquehanna  Railroad  Co 41,700  00 

Delaware  &  Hudson  Co.,  Plattsburgh 29,500  00 

Delaware  &  Hudson  Co.,  Fort  Edward. 53,200  00 

Delaware  &  Hudson  Co.,  Black  Brook 8,750  00 

Rockland  Light  &  Power  Co 94,000  00 

Clinton  Telephone  Co 4,300  00 

West  Shore  Home  Telephone  Co 12,500  00 

New  England  Telephone  Co.,  Schenectady  .  ..  4,950  00 

New  England  Telephone  Co.,  Madison 5,025  00 

New  England  Telephone  Co.,  Caton 3,500  00 

New  England  Telephone  Co.,  Amherst 7,500  00 

New  England  Telephone  Co.,  Colonic 5,300  00 

New  England  Telephone  Co.,  Ridgway 5,300  00 

New  England  Telephone  Co.,  Verona 6,650  00 

New  England  Telephone  Co.,  Oswegatchie  .  .  .  3,700  00 

New  England  Telephone  Co.,  Florida 6,400  00 

New  England  Telephone  Co.,  Franklin 2,2^50  00 

Kingston  Consolidated  Railway  Co 160,000  00 

New  England  Telephone  Co.,  Greenburgh 8,700  00 
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Central  New  York  Telephone  &  Telegraph  Co., 
Forestport $5,475  00 

Central  New  York  Telephone  &  Telegraph  Co., 

New  Hartford 8,000  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Norwich 21,000  00 

Empire  State  Telephone  &  Telegraph  Co.,  Seneca 

Falls 20,500  00 

Empire  State  Telephone  &  Telegraph  Co.,  Milo. .  11,325  00 

Empire  State  Telephone  &  Telegraph  Co.,  East 

Bloomfield 10,425  00 

Cohoes  Railway  Co.,  Colonic 20,000  00 

American  Telephone  &  Telegraph  Co.,  Living- 
ston    9,350  00 

American  Telephone  &  Telegraph  Co.,  Perth. .  .  20,150  00 

American  Telephone  &  Telegraph  Co.,  Johns- 
town   18,150  00 

American    Telephone    &    Telegraph    Co.,    West 

Seneca 9,750  00 

American  Telephone  &  Telegraph  Co.,  Sullivan.  8,500  00 

American  Telephone  &  Telegraph  Co.,  Lancaster.  12,400  00 

American  Telephone  &  Telegraph  Co.,  Perth. . .  20,150  00 

American  Telephone  &  Telegraph  Co.,  Johns- 
town    18,150  00 

American  Telephone  &  Telegraph  Co.,  Darien.  .  9,350  00 

American  Telephone  &  Telegraph  Co.,  South- 
ampton    58,000  00 

New  York  &  New  Jersey  Telephone  Co.,  North 

Hempstead 82,000  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Coeymans 6,000  00 

New  York  &  Pennsylvania  Telephone  Co.,  Horse- 
heads  7,700  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Marcy 6,350  00 

Central  New  York  Telephone  &  Telegraph  Co. .  5,850  00 

Empire    State    Telephone    &    Telegraph    Co., 

Springport 8,000  00 
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Empire    State    Telephone    &    Tel^raph    Co., 

Phelps $9,800  00 

Empire    State    Telephone    &    Telegraph    Co., 

Lyons 15,000  00 

Empire    State    Telephone    &    Tel^raph    Co., 

Sodus 8,225  00 

Empire    State    Telephone    &    Telegraph    Co., 

Jerusalem 8,500  00 

Empire    State    Telephone    &    Telegraph    Co., 

Homer  .  .  .., 15,900  00 

Empire    State    Telephone    &    Telegraph    Co., 

Palmyra 10,500  00 

Empire    State    Telephone    &    Telegraph    Co., 

Cortland 35,750  00 

Empire    State    Telephone    &    Telegraph    Co., 

Naples 16,175  00 

Peter  Cooper's  Glue  Factory 11,000  00 

New  England  Telegraph  Co.,  Syracuse 8,650  00 

Long  Island  Railroad  Co.,  North  Hempstead  .  18,600  00 

Long  Island  Railroad  Co.,  Southampton 12,000  00 

Long  Island  Railroad  Co.,  Oyster  Bay 5,900  00 

Long  Island  Railroad  Co.,  Hempstead 12,000  00 

New  England  Telephone  Co.,  Buffalo 52,000  00 

New  England  Telephone  Co.,  Jamestown 3,500  00 

Jamaica  Water  Supply  Co.,  Queens 850,000  00 

American  Telephone  &  Telegraph  Co.,  Rochester.  12,000  00 

Erie  Railroad  Co.,  Jamestown. 32,300  00 

Fulton  County  Gas  &  Electric  Co.,  Gloversvillo.  210,000  00 

Fonda,  Johnstown  &  Gloversville  Railroad  Co..  91,000  00 
New  York  Central  &  Hudson  River  Railroad 

Co.,  Corning 103,000  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Park  Avenue,  N.  Y 12,299,400  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Rensselaer 480,000  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Rensselaer 300,700  00 
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Xew  York  Central  &  Hudson  River  Railroad 

Co.,  Cohoes $15,100  00 

K'ew  York  Central  &  Hudson  River  Railroad 

Co.,  Troy 54,100  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Champion 2,300  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Adams 5,700  00 

New  York   Central  &  Hudson  River  Railroad 

Co.,  Vernon 4,700  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Lewiston 19,900  00 

New  England  Telegraph  Co.,  Chatham 4,850  00 

New  England  Telegraph  Co.,  Glen  .  .' 5,500  00 

New  England  Telegraph  Co.,  Norfolk 3,550  00 

New  England  Telegraph  Co.,  Seneca 3,075  00 

New  England  Telegraph  Co.,  Troy 4,500  00 

New  England  Telegraph  Co.,  Royalton 5,275  00 

New  England  Telegraph  Co.,  Blooming  Grove.  4,650  00 

New  England  Telegraph  Co.,  Walkill 7,150  00 

Producers   Gas  Company 

New  York  Inter-Urban  Water  Co.,  Westchester 

county 133,500  00 

Erie  Railroad  Co.,  Binghamton 77,500  00 

Erie  Railroad  Co.,  Union 19,300  00 

Buffalo  &  Lake  Erie  Traction  Co 150,000  00 

Buffalo  &  Lake  Erie  Traction  Co.,  West  Seneca.  150,000  00 

Buffalo  &  Lake  Erie  Traction  Co.,  Hamburg.  . .  70,200  00 

Buffalo  &  Susquehanna  Railway  Co.,  Hamburg.  5,800  00 
New  York  &  Now  Jersey  Telephone  Co.,  Oyster 

Bay 115,000  00 

Independent  Union  Telephone  Co.,  Glenville. . .  8,200  00 
Independent  Union  Telephone  Co.,  Ridgway  & 

Shelley 11.225  00 

Independent  Union  Telephone  Co 5,400  00 

Erie  Railroad  Co.,  Ramapo 18,700  00 

Erie  Railroad  Co 4,800  00 

Erie  Railroad  Co.,  Niagara 4,800  00 
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Erie  Railroad  Co.,  Oswego $9,300  00 

New  York  &  New  Jersey  Railroad  Co.,  Haver- 
straw  88,000  00 

Endenwald  Street  Railroad  Co.,  Eastchester . . .  1,500  00 
New  York,  Westchester  &  Connecticut  Traction 

Co.,  Eastchester 25,000  00 

New  York,  Westchester  &  Connecticut  Traction 

Co.,  Pelham 8,000  00 

Westchester  Lighting  Co.,  Westchester  county.  .  1,128,100  00 
New  York  Central  &  Hudson  River  Railroad 

Co.,  Altamont 3,000  00 

New  York  &  Pennsylvania  Telephone  Co 90,000  00 

Now  York  Telephone  Co.,  Rome 36,250  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Niagara 4,600  00 

Kingston  Gas  &  Electric  Co.,  Kingston 200,000  00 

Buffalo  &  Southern  Railway  Co.,  Hamburg 5,500  00 

Erie  Railroad  Co.,  Barton 9,300  00 

Erie  Railroad  Co.,  Elmira 61,200  00 

Syracuse,  Binghamton  &  New  York  Railroad, 

Binghamton 11,700  00 

New  York,  Lackawanna  &  Western  Railway  Co., 

Elmira 48,400  00 

Valley  Railroad  Co.,  Binghamton 16,400  00 

New  York,  Lackawanna  &  Western  Railway  Co., 

Binghamton 56,300  00 

Westchester  Lighting  Co.,  Yonkers 745,000  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Albany   199,000  00 

New  York  Central  &  Hudson  River .  Railroad 

Co.,  Hudson 26,300  00 

Commercial  Union   Telephone   Co.,   Rensselaer 

coimty 17,840  00 

Adirondack  Home  Telephone  Co.,  St.  Lawrence 

county 14,300  00 

Yonkers  Electric  Light  &  Power  Co 225,400  00 

New  York  &  New  Jersey  Telephone  Co.,  lelip.  /  45,000  00 
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New  York  &  New  Jersey  Telephone  Co.,  Hunt- 
ington    $40,000  00 

American  Telephone  &  Telegraph  Co.,  Elmira. .  7,200  00 
New  York  &  New  Jersey  Telephone  Co.,  Babylon  39,000  00 
New  York  &  New  Jersey  Telephone  Co.,  South- 
hold 20,600  00 

Buffalo  &  Lake  Erie  Traction  Co.,  Evans 18,250  00 

Buffalo  &  Lake  Erie  Traction  Co.,  Concord 1,400  00 

International  Railway  Co.,  North  Tonawanda.  187,400  00 

United  Traction  Co.,  Albany 1,920,000  00 

New  England  Telephone  Co.,  Albany 25,000  00 

New  England  Telephone  Co.,  Yonkers 16,080  00 

Delaware  &  Hudson  Co.,  Albany 203,500  00 

Albany  Home  Telephone  Co.,  Albany 125,000  00 

Hudson  &  Manhattan  Eailroad  Co.,  New  York. .  6,900,000  00 

Westchester  Lighting  Co.,  Mt.  Vernon 625,000  00 

Westchester  Lighting  Co 346,000  00 

Consolidated  Water  Co.,  Qreenburgh 175,000  00 

New  York  Inter-Urban  Water  Co.,  Mt.  Vernon.  265,000  00 

Erie  Railroad  Co.,  Persia 7,700  00 

Nypano  Railroad  Co.,  Randolph 11,900  00 

Queens  County  Water  Co.,  Queens 300,000  00 

Queens  County  Water  Co.,  Greenburgh 175,000  00 

Consolidated  Water  Co.,  Mt.  Pleasant 60,000  00 

Erie  Railroad  Co.,  Niagara  Falls 52,600  00 

Niagara  Falls  Hydraulic  Power  &  Manufactur- 
ing Co.,  Niagara  Falls 320,000  00 

Yonkers  Railroad  Co.,  Yonkers 600,000  00 

Erie  Railroad  Co.,  Niagara  Falls 52,600  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Niagara  Falls 119,600  00 

Yonkers  Railroad  Co.,  Greenburgh 30,000  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Albany  798,700  00 

New  York,   Ontario  &  Western  Railway   Co., 

Wawarsing 8,400  00 

The  Capitol  Railway,  Albany * . . . .  115,000  00 
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Xew  York  &  PemiBylvania  Telephone  &  Tele- 
graph Co.,  Dix $4,125  00 

New  York  &  Pennsylvania  Telephone  &  Tele- 
graph Co.,  Elmira 88,500  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Lysander 16,000  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Oneonta 42,000  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Oneida 25,300  00 

New  York  &  Pennsylvania  Telephone  &  Tele- 
graph Co.,  Barton 8,500  00 

New  York  &  Pennsylvania  Telephone  &  Tele- 
graph Co.,  Wellsville 9,500  00 

Empire    State    Telephone    &    Telegraph    Co., 

Scriba 7,000  00 

Empire    State    Telephone    &    Telegraph    Co., 

Waterloo 10,650  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Van  Buren 11,775  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Dewitt 17,000  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Gouverneur 18,450  00 

Empire    State    Telephone    &    Telegraph    Co., 

Fulton 9,400  00 

Empire    State    Telephone    &    Telegraph    Co., 

Eichland 15,000  00 

Empire    State   Telephone   &   Telegraph   Co...  19,900  00 

New  York  &  Pennsylvania  Telephone  &  Tele- 
graph Co.,  Owego 13,600  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Watertown 75,000  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Geddes 19,500  00 

Empire    State    Telephone    &    Telegraph    Co., 

Canandaigua 19,900  OQ 
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Empire    State    Telephone    &    Telegraph    Co., 

Mexico $12,000  00 

Empire    State    Telephone    &    Telegraph    Co., 

Richland 15,000  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Canton 16,400  00 

Central  Xew  York  Telephone  &  Telegraph  Co., 

Potsdam 17,600  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Otsego a0,200  00 

Central  New  York  Telephone  &  Telegraph  Co., 

Messena 18,600  00 

Adirondack  Home  Telephone  Co.,  Bangor 1,350  00 

Adirondack  Home  Telephone  Co.,  Belmont. . . .  1,350  00 

Adirondack  Home  Telephone  Co.,  Malone 11,600  00 

Erie  Eailroad  Co.,  Friendship 7,500  00 

Larchmont  Water  Co 45,000  00 

Kingston  Gas  &  Electric  Co 204,150  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Greenburgh    15,000.  00 

Consolidated  Water  Co.  of  Suburban,  N.  Y : 

New  York,  Greenburgh 175,000  00 

New  York,  Mt.  Pleasant 60,000  00 

New  York,  Scarsdale 13,000  00 

New  York  &  New  Jersey  Telephone  Co.,  Brook- 
lyn   7,878,000  00 

New  York  &  New  Jersey  Telephone  Co.,  Queens.  1,130,000  00 
New  York  &  New  Jersey  Telephone  Co.,  Rich- 
mond.    492,000  00 

New  York  Telephone  Co.,  Bronx 1,945,000  00 

New  York  Telephone  Co.,  Brooklyn 108,000  00 

New  York  Telephone  Co.,  Manhattan 26,234,000  00 

New  York  Telephone  Co.,  Queens 11,000  00 

New  York  Telephone  Co.,  Richmond 102,000  00 

New  York  Central  &  Hudson  River  Railroad 

Co.,  Mt.  Vernon 12,700  00 

Queens  Borough  Gas  &  Electric  Co.,  Hempstead.  88,000  00 
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Xew  York,  Westchester  &  Connecticut  Traction 

Co.,  Eastchester $25,000  00 

New  York,  Westchester  &  Connecticut  Traction 

Co.,  Pelham 8,000  00 


IN     THE     FOLLOWING     PROCEEDINGS     REFEREES 
HAVE    BEEN    APPOINTED. 

1900. 

Names  of  Relators  and  Tax  Districts. 

Queens  County  Water  Co.,  Queens. 

Jamestown  Gas  Co. 

Pennsylvania  Gas  Co. 

Standard  Gas  Light  Co.  of  New  York. 

New  York  Mutual  Gas  Co. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Park  Ave. 

New  York  Transit  Co. 

United  National  Gas  Co. 

Queens  County  Water  Co.,  Hempstead. 

1901. 
Christopher  &  Tenth  Streets  Railroad  Co.,  New  York. 
Eighth  Avenue  Railroad  Co.,  New  York. 
New  Y'^ork  &  Harlem  Railroad  Co.,  New  York. 
Bleecker  Street  &  Fulton  Ferry  Railroad  Co.,  New  York. 
Thirty-fourth  Street  Crosstown  Railway  Co.,  New  York. 
Dry  Dock  East  Broadway  &  Battery  Railroad  Co.,  New  York. 
Twenty-eighth  &  Twenty-ninth  Streets  Crosstown  Railroad  Co., 

New  York. 
Third  Avenue  Railroad  Co.,  New  York. 
Forty-second   Street,  Manhattanville  &   St.  Nicholas  avenue. 

New  York. 
Central  Crosstown  Railway  Co.,  New  York. 
Broadway  &  Seventh  Avenue  Railroad  Co.,  New  York. 
Fulton  Street  Railroad  Co.,  New  York. 
Union  Railway  Co.  of  New  York  City,  New  York. 
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Westchester  Electric  Kailroad  Co.,  New  York. 

Central  Park  North  &  East  Kiver  Railroad  Co.,  New  York 

Metropolitan  Street  Railway  Co.,  New  York. 

Thirty-third  Street  Railway  Co.,  New  York. 

Forty-second  Street  &  Grand  Street  Ferry  Railroad  Co.,  New 
York. 

Ninth  Avenue  Railroad  Co.,  New  York. 

Southern  Boulevard  Railroad  Co.,  New  York. 

Second  Avenue  Railroad  Co.,  New  York. 

Sixth  Avenue  Railroad  Co.,  New  York. 

Consolidated  Gas  Co.  of  New  York. 

New  York  Mutual  Gas  Light  Co.,  New  York. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Park  Ave. 

New  Amsterdam  Gas  Co. 

Central  Union  Gas  Co. 

Northern  Union  Gas  Co. 

Queens  County  Water  Co.,  Queens. 

Tarrytown,  White  Plains  &  Mlamaroneck  Railway  Co.  (Har- 
rison, Mamaroneck,  Scarsdale). 

Westchester  Electric  Railroad  Co.,  Pelham. 

Queens  County  Water  Co.,  Hempstead. 

Tarrytown,  White  Plains  &  Mamaroneck  Railroad  Co. 

Tarrytown,  White  Plains  &  Mamaroneck  Railroad  Co.,  Green- 
burgL 

Yonkers  Railroad  Co.,  Yonkers. 

Westchester  Electric  Railroad  Co.,  New  Rochelle. 

Westchester  Electric  Railroad  Co.,  Mt.  Vernon. 

1902. 

Union  Railway  Co.,  New  York  city. 

Westchester  Electric  Railroad  Co.,  New  York  city. 

Southern  Boulevard  Railroad  Co.,  New  York  city. 

Fort  George  &  Eleventh  Avenue  Railroad  Co.,  New  York  city. 

Kingbridge  Railway  Co. 

New  York,  Westchester  &  Connecticut  Traction  Co. 

Queens  County  Water  Co.,  Hempstead. 

Queens  County  Water  Co.,  Queens. 
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Westchester  Electric  Railroad  Co.,  Pelham. 

Westchester  Electric  Railroad  Co.,  New  Rochelle. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  Mama- 
roneck  &  Harrison. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  Green- 
burgh. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  Scars- 
dale  &  White  Plains. 

Yonkers  Railroad  Co.,  Yonkers. 

Yonkers  Railroad  Co.,  Greenburgh. 

New  York,  Westchester  &  Connecticut  Traction  Co.,  New 
Rochelle. 

Westchester  Electric  Railroad  Co.,  Mt.  Vernon. 

New  York,  Westchester  &  Connecticut  Traction  Co. 

Consolidated  Gas  Co. 

Central  Union  Gas  Co. 

New  Amsterdam  Gas  Co. 

Northern  Union  Gas  Co.    • 

Standard  Gas  Light  Co. 

New  York  Natural  Gas  Light  Co. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Park  Ave. 

Coney  Island  &  Gravesend  Railroad  Co. 

Twenty-third  Street  Railway  Co. 

Metropolitan  Street  Railway  Co. 

Twenty-eighth  &  Twenty-ninth  Streets  Crosstown  Railroad  Co. 

Fulton  Street  Railroad  Co. 

Thirty-fourth  Street  Crosstown  Railway  Co. 

Bleecker  Street  &  Fulton  Ferry  Railroad  Co. 

Forty-second  Street  &  Grand  Street  Ferry  Railroad  Co. 

Central  Park,  North  &  East  River  Railroad  Co. 

Ninth  Avenue  Railroad  Co. 

Eighth  Avenue  Railroad  Co. 

Sixth  Avenue  Railroad  Co. 

Second  Avenue  Railroad  Co. 

Broadway  &  Seventh  Avenue  Railroad  Co. 

New  York  &  Harlem  Railroad  Co. 

Central  Crosstown  Railroad  Co. 
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Christopher  &  Tenth  Streets  Railroad  Co. 

Third  Avenue  Eailroad  Co. 

Fortv-second  Street,  Manhattan  &  St.  Nicholas  Avenue  Kail- 
road  Co. 

Dry  Dock  East  Broadway  &  Battery  Railroad  Co. 

Fort  Gteorge  &  Eleventh  Avenue  Railroad  Co. 

Kingsbridge  Railway  Co. 

New  York,  Westchester  &  Connecticut  Traction  Co. 

Northern  Union  Gas  Co. 

Central  Union  Gas  Co. 

New  Amsterdam  Gas  Co. 

Consolidated  Gas  Co. 

United  Electric  Light  &  Power  Co. 

Brush  Electric  Illuminating  Co.  of  New  York. 

Queens  County  Water  Co.,  Queens. 

Westchester  Electric  Railroad  Co.,  Pelham. 

Westchester  Electric  Railroad  Co.,  Eastchester. 

Westchester  Electric  Railroad  Co.,  New  Rochelle. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co. 

Queens  County  Water  Co.,  Hempstead. 

New  York,  Westchester  &  Connecticut  Traction  Co.,  East- 
chester. 

New  York,  Westchester  &  Connecticut  Traction  Co.,  New 
Rochelle. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  White 
Plains  &  S'carsdale. 

Yonkers  Railroad  Co.,  Greenburgh. 

Standard  Gas  Light  Co. 

Rochester  Telephone  Co.,  Rochester. 

New  York  Mutual  Gas  Light  Co. 

Coney  Island  &  Gravesend  Railway  Co. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Park  Avenue. 

Metropolitan  Street  Railway  Co. 

Twenty-third  Street  Railway  Co. 

Fulton  Street  Railway  Co. 

Twenty-eighth  &  Twenty-ninth  Streets  Crosstown  Railroad  Co. 

Thirty-fourth  Street  Crosstown  Railway  Co. 
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Bleecker  Street  &  Fulton  Ferry  Railroad  Co. 
Forty-second  Street  &  Grand  Street  Ferry  Railroad  Co. 
Central  Park,  North  &  East  River  Railroad  Co. 
Ninth  Avenue  Railroad  Co. 
Eighth  Avenue  Railroad  Co. 
Sixth  Avenue  Railroad  Co. 
Second  Avenue  Railroad  Co. 
Broadway  &  Seventh  Avenue  Railroad  Co. 
New  York  &  Harlem  Railroad  Co. 
Central  Croastown  Railroad  Co. 
Christopher  &  Tenth  Streets  Railroad  Co. 
Third  Avenue  Railroad  Co. 

Forty-second  Street,  Manhattan  &  St.  Nicholas  Avenue  Rail- 
road Co. 
Dry  Dock,  East  Broadway  &  Battery  Railroad  Co. 
Union  Railway  Co.  of  New  York  City. 
Westchester  Electric  Railroad  Co. 
Southern  Boulevard  Railroad  Co. 

1904. 

Crystal  Water  Co.  of  Edgewater. 

Bleecker  Street  &  Fulton  Ferry  Railroad  Co. 

Broadway  &  Seventh  Avenue  Railroad  Co. 

Central  Crosstown  Railroad  Co. 

Central  Park,  North  &  East  River  Railroad  Co. 

Dry  Dock,  East  Broadway  &  Battery  Railroad  Co. 

Eighth  Avenue  Railroad  Co. 

Forty-second  Street  &  Grand  Street  Ferry  Railroad  Co. 

Forty-second   Street,  IManhattanville  &  St.  Nicholas   Avenue 

Railway  Co. 
Fort  George  &  Eleventh  Avenue  Railroad   Co. 
Fulton  Street  Railroad  Co. 
Kingsbridge  Railway  Co. 
Metropolitan  Street  Railway  Co. 
New  York  &  Harlem  Railroad  Co. 
New  York,  Westchester  &  Connecticut  Traction  Co. 
Ninth  Avenue  Railroad  Co. 
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Second  Avenue  Railroad  Co. 

Southern  Boulevard  Railroad  Co. 

Sixth  Avenue  Railroad  Co. 

Christopher  &  Tenth  Streets  Railroad  Co. 

Third  Avenue  Railroad  Co. 

Twenty-eighth  &  Twenty-ninth  Streets  Crosstown  Railroad  Co. 

Thirty-fourth  Street  Crosstown  Railway  Co. 

Twenty-third  Street  Railway  Co. 

Union  Railway  Co.  of  New  York  City. 

Wall  &  Cortlandt  Streets  Ferries  Railroad  Co. 

Westchester  Electric  Railroad  Co.,  New  York. 

Westchester  Electric  Railroad  Co.,  Mt.  Vernon. 

Yonkers  Electric  Light  &  Power  Co.,  Yonkers. 

Inter-urban  Street  Railway  Co. 

New  York,  Westchester  &  Connecticut  Traction  Co.,  Mt. 
Vernon. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Park  Avenue. 

Coney  Island  &  Qravesend  Railway  Co. 

Northern  Union  Gas  Co. 

Central  Union  Gas  Co. 

New  Amsterdam  Gas  Co. 

Standard  Gas  Light  Co. 

Consolidated  Gas  Co. 

New  York  Mutual  Gas  Light  Co. 

Queens  County  Water  Co.,  Queens. 

United  Electric  Light  &  Power  Co.,  New  York. 

Consolidated  Telephone  &  Telegraph  Co. 

Brush  Electric  Illuminating  Co. 

New  York  Edison  Co. 

Larchmont  Water  Co.,  Westchester  county. 

Westchester  Electric  Railroad  Co.,  Pelham. 

Westchester  Electric  Railroad  Co.,  Eastchester. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  White 
Plains. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  Green- 
burgh. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  Scars- 
dale. 
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Tarrytown,  White  Plains  &  Mamaroneck  Kailway  Co.,  Mama- 
roneck. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  Har- 
rison 

New  York,  Westchester  &  Connecticut  Traction  Co.,  Pelham. 

New  York,  Westchester  &  Connecticut  Traction  Co.,  East- 
chester. 

Yonkers  Eailroad  Co.,  Greenburgh. 

Yonkers  Eailroad  Co.,  Yonkers. 

Queens  County  Water  Co.,  Hempstead. 

Westchester  Electric  Eailroad  Co.,  New  Eochelle. 

New  York,  Westchester  &  Connecticut  Traction  Co.,  New 
Eochelle. 

1905. 

Broadway  &  Seventh  Avenue  Eailroad  Co. 

Bleecker  Street  &  Fulton  Ferry  Eailroad  Co. 

Bronx  Traction  Co. 

Central  Crosstown  Eailroad  Co. 

Central  Park,  North  &  East  Eiver  Eailroad  Co. 

Christopher  &  Tenth  Streets  Eailroad  Co. 

Dry  Dock,  East  Broadway  &  Battery  Eailroad  Co. 

Eighth  Avenue  Eailroad  Co. 

Fort  George  &  Eleventh  Avenue  Eailroad  Co. 

Forty-second  Street  &  Grand  Street  Ferry  Eailroad  Co. 

Forty-second  Street,  Manhattanville  &  St.   Nicholas  Avenue 

Eailroad  Co. 
Sixth  Avenue  Eailroad  Co. 

New  York,  Westchester  &  Connecticut  Traction  Co. 
Metropolitan  Street  Eailway  Co. 
Third  Avenue  Eailroad  Co. 
Union  Eailway  Co. 
Yonkers  Eailroad  Co. 
Westchester  Electric  Eailroad  Co. 
Wall  &  Cortlandt  Streets  Ferries  Eailroad  Co. 
Twenty-third  Street  Eailway  Co. 
Twenty-eighth  &  Twenty-ninth  Streets  Crosstown  Eailroad  Co. 
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Twenty-fourth  Street  Crosstown  Railway  Co. 

Southern  Boulevard  Railroad  Co. 

Second  Avenue  Railroad  Co. 

New  York  &  Harlem  Railroad  Co. 

Ninth  Avenue  Railroad  Co. 

Kingsbridge  Railway  Co. 

Fulton  Street  Railroad  Co. 

Westchester  Electric  Railroad  Co.,  New  Rochelle. 

New  York,  Westchester  &  Connecticut  Traction  Co.,  New 
Rochelle. 

New  York  Central  &  Hudson  River  Railroad  Co.,  New  York. 

Consolidated  Gas  Co. 

New  Amsterdam  Gas  Co. 

Standard  Gas  Light  Co. 

Central  Union  Gas  Co. 

Northern  Union  Gas  Co. 

New  York  Mutual  Gas  Light  Co. 

Queens  County  Water  Co. 

Queens  County  Water  Co. 

United  Electric  Light  &  Power  Co. 

New  York  Edison  Co. 

Consolidated  Telephone  &  Electrical  Subway  Co. 

Brush  Electric  Illuminating  Co. 

Nassau  Electric  Railroad  Co. 

Coney  Island  &  Gravesend  Railway  Co. 

Brooklyn  Union  Elevated  Railroad  Co. 

Brooklyn,  Queens  County  &  Suburban  Railroad  Co. 

Brooklyn  Heights  Railroad  Co. 

Brooklyn  Heights  Railroad  Co.     (Brooklyn  Queens.) 

Larchmont  Water  Co. 

New  York,  Westchester  &  Consolidated  Traction  Co. 

New  York,  Westchester  &  Consolidated  Traction  Co.,  Mt. 
Vernon. 

New  York,  Westchester  &  Consolidated  Traction  Co.,  Pelhara. 

New  York,  Westchester  &  Consolidated  Traction  Co.,  East- 
chester. 

Tarrytown,  White  Plains  &  !^^araaroneck  Railway  Co.,  Harri- 
son. 
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TarrytowB,  White  Plains  &  Mamaroneck  Railway  Co.,  Mama- 
roneck. 

Tarrytown,  White  Plains  &  Mararoneck  Railway  Co.,  Scars- 
dale. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  Green- 
burgh. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  East- 
chester. 

Westchester  Electric  Railroad  Co. 

Westchester  Electric  Railroad  Co.,  Pelham. 

Westchester  Electric  Railroad  Co.,  Yonkers. 

Westchester  Electric  Railroad  Co.,  Mt.  Vernon. 

New  York  City  Railway  Co.,  Mt.  Vernon. 

Yonkers  Electric  Light  &  Power  Co. 

Yonkers  Railroad  Co. 

Yonkers  Railroad  Co.,  Yonkers. 

Yonkers  Railroad  Co.,  Greenburgh. 

1906. 

Wall  &  Cortlandt  Streets  Ferries  Railway  Co. 

Westchester  Electric  Railroad  Co.,  New  York. 

Yonkers  Railroad  Co.,  New  York. 

New  York  Mutual  Gas  Light  Co. 

Northern  Union  Gas  Co. 

Central  Union  Gas  Co. 

New  Amsterdam  Gas  Co. 

Standard  Gas  Light  Co. 

Consolidated  Gas  Co. 

Brooklyn,  Queens  County  &  Suburban  Railroad  Co. 

Brooklyn  Heights  Railroad  Co.,  Brooklyn. 

Brooklyn  Heights  Railroad  Co.,  Queens. 

Brooklyn  Union  Elevated  Railroad  Co. 

Nassau  Electric  Railroad  Co. 

Coney  Island  &  Gravesend  Railway  Co. 

Manhattan  Railway  Co. 

Edison  Electric  Illuminating  Co.,  Brooklyn. 

Consolidated  Telephone  &  Electrical  Subway  Co. 
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United  Electric  Light  &  Power  Co. 

New  York  Edison  Co. 

Brush  Electric  Illuminating  Co.,  Brooklyn. 

New  York  Central  &  Hudson  River  Railroad  Co.^  Canajoharie. 

Queens  County  Water  Co. 

Westchester  Electric  Railroad  Co.,  Pelham. 

Westchester  Electric  Railroad  Co.,  Westchester. 

Westchester  Electric  Railroad  Co.,  Yonkers. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  White 
Plains. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  Mama- 
roneck. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co., 
Harrison. 

New  York,  Westchester  &  Connecticut  Traction  Co.,  East- 
chester. 

New  York,  Westchester  &  Connecticut  Traction  Co.,  Pelham. 

Larchmont  Water  Co.,  T.  E.  Winslow. 

Yonkers  Electric  Light  &  Power  Co.,  Yonkers. 

Consolidated  Water  Co. 

Yonkers  Railroad  Co.,  Greenburgh. 

Yonkers  Railroad  Co.,  Yonkers. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  Green- 
burgh. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Park  avenue. 

New  York  Central  &  Hudson  River  Railroad  Co.,  New  York. 

New  York,  Westchester  &  Connecticut  Traction  Co.,  New 
Rochelle. 

Queens  County  Water  Co.,  Hempstead. 

New  York  City  Railway  Co.,  Mt.  Vernon. 

New  York,  Westchester  &  Connecticut  Traction  Co.,  Mt. 
Vernon. 

Bleecker  Street  &  Fulton  Ferry  Railroad  Co. 

Broadway  &  Seventh  Avenue  Railroad  Co. 

Bronx  Traction  Co. 

Central  Crosstown  Railroad  Co. 

Central  Park,  North  &  East  River  Railroad  Co, 
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Christopher  &  Tenth  Streets  Eailroad  Co. 

Dry  Dock,  East  Broadway  &  Battery  Railroad  Co. 

Edenwald  Street  Railway  Co. 

Eighth  Avenue  Railroad  Co. 

Fort  George  &  Eleventh  Avenue  Railroad  Co. 

Forty-second   Street,   Manhattanville  &  St.   Nicholas  Avenue 

Railroad  Co. 
Forty-second  Street  &  Grand  Street  Ferry  Railroad  Co. 
Fulton  Street  Railroad  Co. 
Kingsbridge  Railway  Co. 
Metropolitan  Street  Railway  Co. 
New  York  &  Harlem  Railroad  Co. 
New  York,  Westchester  &  Connecticut  Traction  Co. 
Ninth  Avenue  Railroad  Co. 
Second  Avenue  Railroad  Co. 
Sixth  Avenue  Railroad  Co. 
Southern  Boulevard  Railroad  Co. 
Third  Avenue  Railroad  Co. 
Thirty-fourth  Street  Crosstown  Railway  Co. 
Twenty-third  Street  Railway  Co. 
Twenty-eighth  &  Twenty-ninth  Streets  Railroad  Co. 
Union  Railway  Co.,  of  New  York  city. 

•       1907. 
Kingston  Consolidated  Railway  Co. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Herkimer. 
Municipal  Gas  Co.,  Watervliet. 

New  York  Central  &  Hudson  River  Railroad  Co.,  New  York. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Bronx. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Yonkera. 
New  York  Inter-Urban  Water  Co.,  Yonkers. 
Consolidated  Water  Co.,  Mt.  Pleasant. 
United  Traction  Co.,  Troy. 
Niagara  Gorge  Railroad  Co. 
Larchmont  Water  Co. 

Lewiston  &  Youngstown  Frontier  Railway  Co. 
New  York  Central  &  Hudson  "River  Railroad  Co.,  Syracuse. 
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Municipal  Gas  Co.,  Albany. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Lockport. 

New  York  Central  &  Hudson  River  Railroad  Co.,  North  Tona- 

wanda. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Utica. 
Inter-Ocean  Telephone  &  Telegraph  Co.,  Aurora. 
Inter-Ocean  Telephone  &  Telegraph  Co.,  Murray. 
^New  York  Central  &  Hudson  River  Railroad  Co.,  Minden. 
New  York  Mail  &  Newspaper  Transportation  Co. 
Pneumatic  Service  Co. 
Coney  Island  &  Gravesend  Railway  Co. 
Brooklyn  Heights  Railroad  Co. 
South  Brooklyn  Railway  Co. 
Brooklyn  Heights  Railroad  Co. 
Brooklyn  Queens  Co.  &  Suburban  Railroad  Co. 
Brooklyn  Union  Elevated  Railroad  Co. 
Nassau  Electric  Railroad  Co. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Oswego. 
Crystal  City  Gas  Co.,  Coming. 
New  York  Edison  Co. 
United  Electric  Light  &  Power  Co. 
Consolidated  Telegraph  &  Electrical  Subway  Co. 
Brush  Electric  Illuminating  Co. 
Troy  Gas  Co.,  Troy. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Tonawanda. 
Coming  &  Painted  Post  Street  Railway  Co. 
Forty-second  Street  &  Grand  Street  Ferry  Railroad  Co. 
Ninth  Avenue  Railroad  Co. 
New  York  &  Harlem  Railroad  Co. 
Sixth  Avenue  Railroad  Co. 

Richmond  HiU  &  Queens  County  Gas  Light  Co. 
Brooklyn  City  &  Newtown  Railroad  Co. 
Jamaica  Gas  Light  Co.,  Jamaica. 
Brooklyn  Union  Gas  Co. 
Coney  Island  &  Brooklyn  Railroad  Co. 
Bush  Terminal  Railroad  Co. 
Flatbush  Gas  Co. 
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Newtown  Gras  Co. 

Woodhaven  Gas  Light  Co. 

Hornellsville  Telephone  Co. 

Central  Union  Gas  Co. 

Stock  Quotation  Telegraph  Co. 

Northern  Union  Gas  Co. 

New  Amsterdam  Gas  Co. 

Standard  Gas  Light  Co. 

Consolidated  Gas  Co. 

Westchester  Lighting  Co. 

Manhattan  Railway  Co. 

Second  Avenue  Railroad  Co. 

Third  Avenue  Railroad  Co. 

Twenty-third  Street  Railway  Co. 

Central  Crosstown  Railroad  Co. 

Christopher  &  Tenth  Streets  Railroad  Co. 

Forty-second   Street   Manhattanville  &  St.   Nicholas  Avenue 

Railway  Co. 
Dry  Dock,  East  Broadway  &  Battery  Railroad  Co. 
Kingsbridge  Railway  Co. 
Thirty-fourth  Street  Crosstown  Railway  Co. 
Twenty-eighth  &  Twenty-ninth  Streets  Crosstown  Railroad  Co. 
Fort  George  &  Eleventh  Avenue  Railroad  Co. 
Wall  &  Cortlandt  Streets  Ferries  Railroad  Co. 
Union  Railway  Co.  of  New  York  city. 
Westchester  Electric  Railroad  Co. 
Yonkers  Railroad  Co. 

New  York,  Westchester  &  Connecticut  Traction  Co. 
Bronx  Traction  Co. 
Edenwald  Street  Railway  Co. 
Southern  Boulevard  Railroad  Co. 
Metropolitan  Street  Railway  Co. 
Bleecker  Street  &  Fulton  Ferry  Railroad  Co. 
Broadway  &  Seventh  Avenue  Railroad  Co. 
Central  Park,  North  &  East  River  Railroad  Co. 
Eighth  Avenue  Railroad  Co. 
Cataract  Power  &  Conduit  Co, 
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Western  Union  Telegraph  Co. 

Frontier  Telephone  Co. 

Buffalo  Natural  Gas  Co. 

New  York  Transit  Co. 

Buffalo  General  Electric  Co. 

Delaware,  Lackawanna  &  Western  Railroad  Co. 

Buffalo  Gas  Co. 

People's  Gas  Light  &  Coke  Co. 

Erie  Railroad  Co. 

Erie  Railroad  Co. 

Automatic  Fire  Alarm  Co. 

Ithaca  Telephone  Co. 

Inter-Ocean  Telephone  &  Telegraph  Co. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Park  avenue. 

1908. 

Dry  Dock  East,  Broadway  &  Battery  Railroad  Co. 
Forty-second   Street  Mlanhattanville  &  St.   Nicholas  Avenue 

Railroad  Co. 
Lozier  Light  &  Power  Co. 
Plattsburgh  Light,  Heat  &  Power  Co. 
New  York  Pneumatic  Service  Co. 
New  York  Mail  &  Newspaper  Transportation  Co. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Oswego. 
New  York  Central  &  Hudson  River  Railroad  Co.,  New  York. 
New  York  Central  &  Hudson  River  Railroad  Co.,  New  York. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Ogdens- 

burgh. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Amsterdam. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Tonawanda. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Newburgh. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Mohawk. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Ridgway. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Lyons. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Batavia. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Seneca  Falls. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Lyons. 

22 
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New  York  Central  &  Hudson  Eiver  Eailroad  Co.,  Little  Falls. 
New  York  Central  &  Hudson  Eiver  Eailroad  Co.,  Syracuse. 
New  York  Central  &  Hudson  Eiver  Eailroad  Co.,  Antwerp. 
New  York  Central  &  Hudson  Eiver  Eailroad  Co.,  Lockport. 
New  York  Central  &  Hudson  Eiver  Eailroad  Co.,  Manlius. 
New  York  Central  &  Hudson  Eiver  Eailroad  Co.,  Brownvilla 
New  York  Central  &  Hudson  Eiver  Eailroad  Co.,  Kingston- 
Frontier  Telephone  Co.,  Buffalo. 
Western  Union  Telegraph  Co.,  Buffalo. 
Western  New  York  &  Pennsylvania  Eailroad  Co.,  Buffalo. 
Lehigh  Valley  Eailroad  Co.,  Buffalo. 
Buffalo  General  Electric  Co.,  Buffalo. 
Buffalo  Gas  Co.,  Buffalo. 
Erie  Eailroad  Co.,  Buffalo. 
Buffalo  Creek  Eailroad  Co.,  Buffalo. 
Buffalo  Natural  Gas  Fufel  Co.,  Buffalo. 
Standard  Oil  Co.  of  New  York,  Buffalo. 
Buffalo  &  Susquehanna  Eailway  Co.,  Buffalo. 
South  Buffalo  Eailway  Co.,  Buffalo. 
Delaware,  Lackawanna  &  Western  Eailroad  Co.,  Buffalo. 
Grand  Trunk  Eailway  Co.  of  Canada,  Buffalo. 
New  York  Central  &  Hudson  Eiver  Eailroad  Co.,  Buffalo. 
People's  Gas  Light  &  Coke  Co.,  Buffalo. 
Cataract  Power  &  Conduit  Co.,  Buffalo. 
New  York  Transit  Co.,  Buffalo. 
International  Bridge  Co.,  Buffalo. 

Eochester,  Syracuse  &  Eastern  Eailroad  Co.,  city  is  party. 
Third  Avenue  Eailroad  Co. 
New  York,  Eockaway  Beach  Eailway  Co. 
New  York,  Brooklyn  &  Manhattan  Beach  Eailway  Co. 
Ocean  Electric  Co.,  Queens. 
Long  Island  Eailroad  Co. 
Ninth  Avenue  Eailroad  Co. 
Eighth  Avenue  Eailroad  Co. 
New  York,  Ontario  &  Western  Eailway  Co. 
Western  New  York  &  Pennsylvania  Eailway  Co. 
Fitchburgh  Eailroad  Co.,  Troy. 
Troy  Gas  Co.,  Troy. 
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Niagara,  Lockport  &  Ontario  Power  Co.,  Batavia. 
Fitchburg  Eailroad  Co.,  Stillwater. 
Niagara,  Lockport  &  Ontario  Power  Co.,  Lancaster. 
Niagara,  Lockport  &  Ontario  Power  Co.,  Hamburg. 
Niagara,  Lockport  &  Ontario  Power  Co.,  Phelps. 
Niagara,  Lockport  &  Ontario  Power  Co.,  Cheektowaga. 
Fitchburg  Railroad  Co.,  Hoosick. 
Municipal  Gas  Co.,  Watervliet. 
Terminal  Railway  of  BufFalo,  Hamburg. 
Fitchburg  Railroad  Co.,  Saratc^a  Spa. 
Fitchburg  Railroad  Co.,  Schaghticoke. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Camden. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Mexico. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Philadelphia 
New  York  Central  &  Hudson  River  Railroad  Co.,  Potsdam. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Fishkill. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Manchester. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Waterloo. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Montgomery. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Malone. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Phelps. 
New  York  Central  &  Hudson  River  Railroad  Co.,  St.  Johns- 

ville. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Brutus. 
New  York   Central   &  Hudson   River   Railroad   Co.,   North 

Tonawanda. 
New  York  Central  &  Hudson  River  Railroad  Co.,  White  Plains. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Canajoharie. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Rome. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Palatine. 
New  York  Central  &  Hudson  River  Railroad  Co.,  German 

Flats. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Northeast. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Diana. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Wolcott. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Cortlandt. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Sweden. 
New  York  Central  &  Hudson  River  Railroad  Co.,  Albion. 
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New  York  Central  &  Hudson  Kiver  Eailroad  Co.,  Lenox. 

Xew  York  Central  &  Hudson  River  Eailroad  Co.,  Hudson. 

Xew  York  Central  &  Hudson  Eiver  Railroad  Co.,  Arcadia. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Catskill. 

Xew  York  Central  &  Hudson  River  Railroad  Co.,  Haverstraw. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Herkimer. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Canton. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Poughkeep- 
sie. 

Long  Island  Railroad  Co.,  Patchogue. 

Long  Island  Railroad  Co.,  Northport. 

Long  Island  Railroad  Co.,  Amityville. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co., 
Harrison. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  Scars- 
dale. 

Tarrytown,  White  Plains  &  Mamaroneck  Railway  Co.,  Mama- 
roneck. 

Westchester  Electric  Railroad  Co.,  Pelham. 

AVestchester  Electric  Railroad  Co.,  Eastchester. 

New  York  &  Stamford  Railway  Co.,  Mamaroneck. 

New  York  &  Stamford  Railway  Co.,  Rye. 

New  Y'ork,  New  Haven  &  Hartford  Railroad  Co.,  Rye. 

Fitchburg  Railroad  Co.,  Pittstown. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Geneva. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Gouverneur. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Minden. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Southeast. 

New  York  Central  &  Hudson  River  Railroad  Co.,  Wilna. 

Larchmont  Water  Co.,  Mamaroneck. 

Catskill  Mountain  Railway  Co.,  Catskill. 

Now  York  Central  &  Hudson  River  Eailroad  Co.,  Greece. 

New  York  Central  &  Hudson  River  Eailroad  Co.,  Perinton. 

New  York  Central  &  Hudson  Eiver  Eailroad  Co.,  Pulton. 

New  York  Central  &  Hudson  Eiver  Eailroad  Co.,  Yonkers. 

New  Y'^ork  Central  &  Hudson  Eiver  Eailroad  Co.,  Watertown. 

New  York  Central  &  Hudson  Eiver  Eailroad  Co.,  Oneida. 
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Municipal  Gas  Co.,  Albany. 

Tarrytown,  White  Plains  &  Mamaroncck  Kailway  Co. 

Westchester  Electric  Railroad  Co.,  Mt.  Vernon. 

IN   THE   FOLLOWING   PROCEEDIXGS   MUNICIPALI- 
TIES HAVE  INTERVEXED. 

Commercial  Cable  &  Telephone  Co.,  1900 Rochester 

Rochester  District  Telegraph  Co.,  1901 Rochester 

New  England  Telephone  Co.,  1902 Rochester 

Rochester  Telephone  Co.,  1903 Rochester 

New  England  Telephone  Co.,  1903 Rochester 

New  England  Telephone  Co.,  1904 Rochester 

Rochester  Telephone  Co.,  1905 Rochester 

New  England  Telephone  Co.,  1905 Rochester 

Rochester  Telephone  Co.,  1906 Rochester 

New  England  Telephone  Co.,  1906 Rochester 

New  England  Telephone  Co.,  1907 Rochester 

Hudson  River  Telephone  Co.,  1907 Troy 

United  Traction  Co.,  1907 Troy 

Troy  Gas  Co.,  1907 Troy 

Commercial  Union  Telephone  Co.,  1907 Troy 

New  York  Central  &  Hudson  River  Railroad  Co.,  1908.  Rochester 

New  England  Telephone  Co.,  1908 Rochester 

Auburn  &  Northern  Railroad  Co.,  1908 Auburn 

THE  FOLLOWING  PROCEEDINGS  HAVE  BEEN  TRIED 
BEFORE  REFEREE'S. 

Year.  Name  of  Relator. 

1901.  BrookhTi,  Queens  County  &  Suburban  Railroad  Co. 

Assessment  confirmed.     Sent  back  for  future  evidence 
by  Supreme  Court. 

1901.  Troy  Union  Railroad  Co.,  Troy. 

Partly  tried  before  Justice  Fitts. 

1902.  Brooklyn  City  Railroad  Co. 

Assessment  sustained,  sent  back  to  referee  by  Justice 
Fitts. 
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1902.  Brooklyn,  Queens  County  &  Suburban  Eailroad  Co. 

Same  disposition. 

1903.  Brooklyn,    Queens    County    &    Suburban    Railroad    Co., 

Brooklyn,  Queens  county. 

Assessment  sustained,  sent  to  referee  for  further  evi- 
dence by  Supreme  Court. 
1903.  Brooklyn  City  Railroad  Co. 

Same  disposition. 
1903.  Consolidated  Telegraph  &  Electrical  Subway  Co. 

1903.  Harlem  River  &  Portchester  Railroad  Co. 

1904.  Brooklyn,  Queens  County  &  Suburban  Railroad  Co. 

Report  made  by  referee  and  sent  back  for  further 
evidence. 

1904.  Brooklyn  City  Railroad  Co. 

Same  disposition. 

1905.  Interboroiigh  Rapid  Transit  Co. 

Assessment  cancelled  by  Supreme  Court,  affirmed  by 
Appellate  Division  and  appealed  by  State  Board  of 
Tax  Commissioners  to  Court  of  Appeals. 

1905.  Inter-Urban  Water  Co.,  Mount  Vernon. 

Tried  but  not  decided. 

1906.  Gubiilar  Dispatch  Co. 

1906.  IN'ew  York  Mail  &  Xewspaper  Transportation  Co. 
Tried  but  not  decided. 

1906.  Jamaica  Water  Supply  Co.,  Queens  Co. 

Referred  to  Thomas  L.  Feitner,  referee,  who  sustained 
assessment,  and  whose  report  was  confirmed  by  Su- 
preme Court,  Appellate  Division  reversed,  and  remit- 
ted the  matter  to  the  State  Board  of  Tax  Commis- 
sioners, appeal  taken  by  city  of  New  York  and  State 
Board  of  Tax  Commissioners  to  Court  of  Appeals. 

1907.  Buffalo  &  Williamsville  Electric  Railway  Co.,  Genesee  Co. 

Assessment  sustained. 
1907.  Jamaica  Water  Supply  Co. 
Assessment  reduced. 
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1907.  Lockport  Hydraulic  Co.,  Canajoharie. 
Assessment  cancelled. 

1907.  New  York  Central  &  Hudson  River  Eailroad  Co. 

Tried,  undecided. 

1908.  New  York,  Ontario  &  AVestern  Railway  Co.,  Walton. 

In  this  proceeding  a  motion  was  made  for  a  further  re- 
turn, which  motion  was  denied  and  an  appeal  taken  to 
Appellate  Division. 

ASSESSMENTS  EQUALIZED  DURING  1908 

Equalized 
Names  of  Relators  and  Tax  Districts.  Assessments. 

Hudson  Valley  Railway  Co.,  1908 $203,178  00 

Nassau  Light  &  Power  Co. : 

Hempstead  .  .    .• ^ 22,320  00 

N.  Hempstead 65,100  00 

Oyster  Bay 40,300  00 

Sea  Cliff  Water  Co.,  Oyster  Bay 12,400  00 

Edison  Electric  Light  &  Power  Co.,  Amsterdam. .  40,000  00 

American  Telegraph  &  Telephone  Co.,  Rensselaer.  8,350  00 

Hudson  River  Telephone  Co.,  Cohoes .  15,750  00 

Cohoes  Gas  Light  Co.,  Cohoes 90,000  00 

Hudson  River  Telephone  Company: 

Amsterdam 38,809  00 

Rensselaer 19,380  50 

Elmira  &  Seneca  Lake  Traction  Co.: 

Horseheads 2,900  00 

Veteran 6,000  00 

Montour 13,320  00 

Dix 11,840  00 

Syracuse  Lighting  Co.,  Syracuse 1,761,320  00 

Syracuse  Rapid  Transit  Railway  Co. : 

Syracuse 1,760,000  00 

Onondaga 70,400  00 

American  Telegraph  &  Telephone  Co.,  Schodack.  .  9,005  00 

Hudson  River  Telephone  Co.,  Schenectady 147,420  00 
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Hudson  Counties  Gas  &  Electric  Co $7,500  00 

Xewburgh  Light,  Heat  &  Power  Co. : 

City  of  Xewburgh 112,500  00 

Town  of  Xewburgh 4,500  00 

Xew  Windsor 12,000  00 

Marlboro 9,960  00 

Cornwall  Telephone  Co.,  Cornwall 4,275  00 

Hudson  River  Telephone  Co.,  Xewburgh 45,750  00 

rtica  &  Mohawk  Valley  Railway  Co.,  Whitestown.  113,400  00 
Hudson  Itiver  Telephone  Co. : 

Hoosiek 9,794  00 

Hudson 13,230  00 

Xewburgh  Howe  Telephone  Co.,  Xewburgh 18,750  00 

Watervliet-Green    Island    Howe     Telephone   Co., 

Watervliet 9,000  00 

Schenectady  Howe  Telephone  Co.,  Schenectady.  . .  64,896  00 

Howe  Telephone  Co.,  Oneonta 14,250  00 

Citizens  Standard  Telephone  Co.,  Kingston 22,410  00 

Commercial  Union  Telephone  Co.,  Glens  Falls...  17,420  00 

Interstate  Telephone  Co.,  Little  Falls, 12,555  00 

Hudson  River  Telephone  Co.: 

AVatervliet 33,252  50 

B(  thlehem 13,050  00 

Poiighkeepsie 51,000  00 

American  Telegraph  k  Telephone  Co. : 

Phillipstown 9,954  00 

Poughkcepsie 3,400  00 

Avon 13,817  00 

Cortlandt 17,100  00 

Xewburgh 2,325  00 

Syracuse 11,880  00 

Fishkill 6,757  00 

Half  Moon 6,800  00 

^Moreau 4,862  00 

AVaterford 7,140  00 

(\)hoes  &  Waterford  Home  Telephone  Co.,  Cohoes.  20,700  00 

American  Telegraph  &  Telephone  Co.,  Hyde  Park.  10,285  00 
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Equalized 

Names  of  Relators  and  Tax  Districts.  Assessments. 

Hudson  Eiver  Telephone  Co. : 

Newburgh $16,125  00 

Haverstraw 11,297  00 

Oneonta  Light  &  Power  Co.,  Oneonta 2,100  00 

American  Telegraph  &  Telephone  Co.,  Vernon.  . .  .  9,153  00 

Massena  Electric  Light  &  Power  Co. : 

Massena  .  . 12,750  00 

City  of  Poughkeepsie 148,000  00 

Town  of  Poughkeepsie   10,200  00 

Poughkeepsie  Light,  Heat  &  Power  Co. : 

Hyde  Park 1,700  00 

Lloyd 6,375  00 

Cohoes  Gas  Light  Co.,  Waterford 5,440  00 

St.  Lawrence  Transmission  Co. : 

Massena 1,700  00 

Norfolk 1,020  00 

St.  Lawrence  Water  Co.,  Massena 29,750  00 

Orange  County  Traction  Co. : 

City  of  Newburgh 75,000  00 

Town  of  Xewburgh 35,250  00 

Montgomery 26,250  00 

Hudson  River  Telephone  Co. : 

Saratoga  Spa 34,272  00 

Waterford 9,588  00 

Glens  Falls 25,527  00 

Queensbury 7,638  00 

Port  Jervis  Water  Works  Co.,  Port  Jervis 56,000  00 

Hudson  River  Telephone  Co. : 

Greenwich ". 7,774  50 

Fort  Edward 6,424  00 

Poughkeepsie  City  &  Wappingers  Falls  Electric 
Railway  Co.: 

City  of  Poughkeepsie 104,000  00 

Town  of  Poughkeepsie    52,800  00 

American  Telegraph  &  Telephone  Co. : 

Alexander 7,777  00 

Vestal 4,992  00 
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EquUicd 

KaUM*  of  BeUtoTB  and  Tax  Dtetrfcta.  AMcassMBta. 

Liale $^,641  00 

Jiethany 7,969  00 

Haiuburg 11,243  00 

Livingsiton 7,854  00 

Poiighkeepsie 13,897  00 

Hudson  River  Telephone  Co. : 

Kingsbury 11,132  50 

Caldwell  \ 4,271  25 

Moreau 7,140  00 

Saugerties *. 12,657  50 

Schenectady  Railway  Co.,   Schenectady 702,000  00 

Cohf^es.  Waterford  Howe  Telephone  Co.,  Waterford  4,760  00 

Champlain  Electric  Co.,  (  bamplain 2,475  00 

Batavia  Howe  Telephone  Co.,  Batavia 8,470  00 

Hudson  River  Telephone  Co.,  Kingston 6,781  00 

Spring  Brook  Water  Co. : 

Kingsbury  ,  , 52,000  00 

Fort  Edward 1,460  00 

Queensbury 3,350  00 

Schenectady  Railway  Co. : 

Colonie 301,400  00 

Rotterdam 53,550  00 

Niskayuna 127,500  Ov? 

Watervliet 76,500  00 

Milton 25,160  00 

United  Traction  Co.,  Colonie 75,000  00 

Independent  Union  Telephone  Co.,  Colonie 11,250  00 

Adirondack  Home  Telephone  Co.: 

Canton 5,100  00 

Potsdam 8,760  00 

Commercial  Union  Telephone  Co. : 

Saratoga 24,514  00 

Caldwell '. '       1,005  00 

Warrensburg 1,153  00 

Elmira  Water,  Light  &  Railroad  Co.,  Elmira 537,900  50 

Chemung  County  Gas  Co 182,500  00 

Schenectady  Railway  Co.,  Albany 81,000  00 
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Equalized 

Names  of  Relators  and  Tax  Districts.  AsaesBmentB. 

Albany  Home  Telephone  Co $110,500  00 

American  Telegraph  &  Telephone  Co.,  Albany...  11,475  00 

Hudson  Riv^er  Telephone  Co.,  Albany 279,630  00 

Albany  &  Greenbush  Bridge  Co 144,000  00 

United  Traction  Co.,  Colonic,  1902 70,000  00 

United  Traction  Co.,  Colonic,  1903 70,000  00 

United  Traction  Co.,  Colonic,  1904 70,000  00 

United  Traction  Co.,  Colonic,  1906 70,000  00 

Schenectady  Railway  Co.,  Glenville,  1908 29,640  00 

Great  South  Bay  Water  Co. : 

Islip,  1908 65,250  00 

Brookhaven 5,375  00 

Jamaica  Water  Supply  Co.,  Hempstead,  1908 9,300  00 

iXassau  Water  Co. : 

I^orth  Hempstead 9,360  00 

Oyster  Bay 31,600  00 

Independent  Union  Telephone  Co.,  Niagara  Co.  .  .  11,522  00 
Independent   Union   Telephone   Co.,    Montgomery 

Co 12,089  00 

Rockland  Light  &  Power  Co.,  Orange  Co 74,260  00 

Niagara  Home  Telephone  Co.,  Niagara  Co 62,370  00 

Clinton  Telephone  Co.,  Town  of  Plattsburg 1,760  00 

Adirondack  Home  Telephone  Co.,  Franklin  Co. .  9,294  00 


TAX  CASES. 


The  following  proceedings  are  pending  in  the  Court  of  Appeals : 

The  People  ex  bel.  Manhattan  Silk  Co.  vs.  Nathan  L. 
Miller,  as  Comptroller. 

Proceedings  to  review  the  action  of  the  Comptroller  in  assess- 
ing a  franchise  tax  against  the  relator.  Writ  issued  September 
12,  1903.     Return  made  October  6,  1903. 
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The  People  ex  rel.  Manhattan  Silk  Co.  vs.  Otto  Ki-xsey, 
AS  Comptroller. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  AVrit  issued  Octol)er 
16,  1905.    Return  made  January  4,  1906. 

The  People  ex  rel.  Vandevoort  Realty  Company  vs. 
Martin  H.  Glynn,  as  Comptroli.er  of  the  State  of  Xew 
York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  August 
24,  1907.     Return  made  September  26,  1907. 

The  People  ex  rel.  Interborough  Rapid  Transit  Company 
vs.  State  Board  of  Tax  Commissioners. 

Appeal  from  an  order  of  the  Supreme  Court  directing  the  can- 
cellation of  the  special  franchise  tax  assessment  against  the  re- 
lator for  the  year  1905.    Notice  of  appeal  filed  October  7,  1907. 


The  following  proceedings  are  pending  in  the  Appellate  Division, 
Supreme  Court,  Third  Department : 

The  People  ex  rel.  American  Glucose  Co.  vs.  James  A. 
Roberts,  as  Comptroller. 

Proceeding  to  review  the  action  of  the  Comptroller  in  assess- 
ing a  franchise  tax  against  the  relator.  Writ  issued  May  2,  1898, 
and  return  filed  June  11,  1898. 

The  People  ex  rel.  The  City  of  New  York  vs.  Erastus  C. 
Knight,  as  Comptroller  axd  Theodore  P.  Gilman,  as  Deputy 
Comptroller. 

This  is  a  proceeding  to  review  the  action  of  the  Comptroller  in. 
canceling  certain  tax  sales.  Writ  issued  April  25,  1901.  Motion 
made  to  quash  writ  October  26,  1901,  which  motion  was  denied. 
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The  People  ex  rel.  Cornell  Steamboat  Co.  vs.  Otto  Kel- 
SEY,  AS  Comptroller. 

Certiorari  to  review  action  of  the  Comptroller  in  assessing  a 
franchise  tax  against  the  relator.  Writ  issued  October  19,  1904, 
and  return  made  ^N'ovember  18,  1904. 

The  People  ex  rel.  East  Eiver  Railroad  Co.  vs.  Nathan 
L.  Miller,  as  Comptroller. 

Proceeding  to  review  the  action  of  the  Comptroller  in  assess- 
ing a  franchise  tax  against  the  relator.  Writ  issued  May  28,  1903, 
and  return  made  June  20,  1903. 

The  People  ex  rel.  Matheson  Lead  Co.  vs.  Otto  Keusey, 
AS  Comptroller. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  No- 
vember 25,  1905,  and  return  made  December  19,  1905. 

The  People  ex  tel.  Interborough  Rapid  Transit  Co.  vs. 
Otto  Kelsey,  as  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  March 
30,  1906.    Return  filed  May  22,  1906. 

The  People  ex  rel.  Xew  York  and  Harlem  Railroad  Co. 
vs.  William  C.  Wilson,  as  Acting  Comptroller  of  the  State 
OF  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  October 
9,  1906.    Return  made  February  28,  1907. 

People  ex  rel.  The  Pullman  Co.  vs.  I^Iartin  H.  Glynn,  as 
Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  Tune 
1,  1908.     Return  made  June  17,  1908. 
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People  ex  rbl.  Hewitt  Realty  Co.  vs.  Martin  H.  G-lynn, 
AS  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
'assessing  a  franchise  tax  against  the  relator.    Writ  issued  July 
25,  1908.    Return  made  September  10,  1908. 

People  ex  rel.  Port  Morris  Land  &  Improvement  Co.  vs. 
Martin  H.  Glynn,  as  Comptroller  of  the  State  of  New 
York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  July 
23,  1908.    Return  made  September  10,  1908. 

People  ex  rel.  Lincoln  Trust  Company  vs.  Martin  H. 
Glynn,  as  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  August 
29,  1908.    Return  made  October  7,  1908. 

People  ex  rel.  Bankers  Trust  Co.  vs.  Martin  H.  Glynn, 
AS  Comptroller  of  the  State  of  New  York. 

Proceeding  to  review  the  determination  of  the  Comptroller  in 
assessing  a  franchise  tax  against  the  relator.  Writ  issued  No- 
vember 13,  1907.     Return  made  January  6,  1908. 

STATEMENT  RECITING  THE  PRESENT  STATUS  OF 
ALL  ACTIONS  FOR  THE  DISSOLUTION  OF  CORPO- 
RATIONS, BROUGHT  BY  THE  ATTORNEY-GENERAL 
PRIOR  TO  JANUARY  1,  1908. 

SUPREME  COURT  — Kings  County. 


The  People  of  the  State  of  New  Yoek 


V8. 


Republic  Savings  and  Loan  Association. 


Judgment  dissolving  this  corporation  was  obtained  and  entered 
March  14,  1901.    The  action  was  brought  on  the  recommendations 
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of  the  Superintendent  of  Banks,  the  grounds  being  insolvency. 
Edward  G.  Kiggs  and  Otto  Kelsey  were  appointed  permanent  re- 
ceivers. TTpon  application  of  the  Attorney-General  the  receivers 
were  required  finally  to  account  and  they  presented  their  accounts 
for  final  settlement  December  28,  1906. 

Exceptions  were  filed  by  numerous  persons  beneficially  inter- 
ested, and  the  matter  was  referred  to  Alexander  McKinney,  Esq., 
an  attorney  of  Brooklyn.  The  hearings  upon  the  account  were 
numerous  and  exhaustive  and  were  brought  to  a  termination  by 
the  suggestion  on  the  part  of  the  attorneys  for  the  receivers,  that 
the  receivers  were  willing  to  enter  into  a  stipulation  waiving  all 
claims  for  receiver's  commissions  upon  the  final  accounting,  and 
that  the  attorneys  would  waive  all  allowances  for  fees  and  dis- 
bursements claimed  by  them  upon  the  final  accounting,  and  also 
permitting  the  referee  to  surcharge  the  account  of  the  receivers 
approximately  $2,000. 

Accordingly  a  stipulation  to  this  effect  was  entered  into  by  the 
various  parties  appearing  upon  the  hearings,  and  on  the  31st  day 
of  December,  1907,  the  referee  filed  in  the  county  clerk's  office  of 
Kings  county,  his  report  recommending  the  acceptance  of  the 
terms  of  the  stipulation  as  the  most  practical  method  of  terminat- 
ing the  receivership. 

In  January,  1908,  a  notice  of  motion  returnable  at  the  Kings 
County  Special  Term  with  a  proposed  order  to  confirm  the  report 
of  Referee  McKinney,  was  filed  in  the  Attorney-Generals'  Office. 

The  referee's  report  was  confirmed  and  an  order  finally  settling 
the  receiver's  accounts  filed  in  Kings  County  Clerk's  Office  Feb- 
ruary 25,  1908,  the  final  discharge  of  receivers  and  bond  to  fol- 
low distribution. 

The  Attorney-General  was  confronted  with  innumerable  diffi- 
culties and  technicalities  in  connection  with  reviewing  the  am- 
duct  of  the  receivers,  with  respect  to  matters  which  had  been 
passed  upon  by  former  accountings  and  confirmed  by  orders  of 
the  court,  but  by  the  settlement  agreed  upon  he  was  enabled  to 
save  to  those  beneficially  interested  a  substantial  sum  upon  the 
only  accounting  coming  under  the  direct  supervision  of  this  ad- 
ministration. No  imputation  is  intended,  however,  with  re^spect  to 
the  receivers,  who  apparently  were  the  victims  rather  than  the 
cause  of  many  legal  entanglements. 
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SUPEEME  COURT  —  New  York  County. 
The  People  of  the  State  of  New  York 
vs. 
The  Fedeeal  Bank  of  New  York. 


This  action  was  commenced  in  May,  1904,  on  the  recommenda- 
tion of  the  State  Superintendent  of  Banks  to  dissolve  defendant 
corporation  on  the  grounds  of  insolvency.  Leo  Schlesinger  was 
appointed  receiver  June  1,  1904;  judgment  of  dissolution  Decem- 
ber 13,  1904.  On  October  3,  1904,  a  dividend  of  20  per  cent,  was 
declared;  on  June  18,  190G,  the.  receiver  was  granted  leave  to 
make  and  render  his  account  and  time  further  to  account  was 
extended  to  August  1,  1007.  On  August  6,  1906,  the  account 
of  the  receiver,  with  vouchers  was  received  and  filed,  and  was 
duly  presented  to  the  court  and  confirmed  without  objection  by 
order  entered  November  26,  1906,  whereupon  a  further  dividend 
of  15  per  cent,  was  declared  and  paid.  There  was  referred  to 
Hon.  Henry  W.  Bookstaver,  September  14,  1905,  a  large  number 
of  disputed  claims,  aggregating  $232,739,  all  of  which  have  been 
passed  on  and  adjusted  at  $33,519,  except  the  claim  of  the  Bank- 
ers Surety  Company  which  has  been  compromised  (by  leave  of 
court)  by  a  coalition  of  certain  of  the  claims  of  the  bank  therewith 
in  a  prosecution  for  joint  l)enefit  against  those  liable.  All  excep- 
tions to  the  referee's  report  have  been  disposed  of. 

On  August  1,  1907,  the  receiver's  further  account  was  filed 
and  an  order  of  settlement  was  entered  thereon  October  9,  1907, 
which  also  directed  a  final  sale  of  unreduced  assets  and  a  final 
accounting  August  1,  1908.  On  August  8,  1908,  the  receiver's 
final  accounts  were  filed  and  settled  and  the  receiver  discharged 
bv  order  entered  November  17,  1908.  ' 

Dividends  aggregate  48  per  cent,  (including  distribution  in  the 
stockholders'  action). 
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SITPEEME  COURT  — Albany  County. 


The  People  of  the  State  of  New  York 


V8. 


Bank  of  Staten  Island. 


This  action  was  brought  July  24,  1904,  to  dissolve  the  defendant 
corporation  on  the  ground  of  insolvency,  on  the  recommendation 
of  the  Superintendent  of  Banks.  Joseph  B.  Mayer  was  appointed 
receiver.  During  the  year  1905,  a  dividend  of  30  per  cent,  was 
declared  and  paid.  On  June  19,  1906,  Receiver  Mayer  resigned 
and  an  order  was  made  approving  and  accepting  his  resignation, 
and  appointing  John  S.  Davenport  substituted  receiver.  The  re- 
ceiver's accounts  and  the  attorney's  bill  of  Harry  S.  Fatten  were 
referred  to  Hon.  John  C.  Davies  as  referee.  The  report  of  the 
referee  was  submitted  in  August,  1908,  and  at  the  Troy  Special 
Term,  Mr.  Justice  Howard,  upon  the  argument  of  this  depart- 
ment and  of  counsel  for  the  receiver  and  other  counsel,  represent- 
ing persons  beneficially  interested,  modified  the  report  with  respect 
to  Mr.  Patten's  claim  by  a  substantial  reduction. 

The  motion  to  confirm  the  report  of  Referee  Davies  upon  Re- 
ceiver Mayer's  accounts  came  on  at  the  Albany  Special  Term, 
November  28,  1908.  The  objections  to  the  account  were  numerous 
but  the  only  one  of  real  consequence  involved  the  claim  of  the 
present  receiver  and  creditors  that  Mr.  Mayer's  accounts  should 
be  surcharged  by  reason  of  his  alleged  failure  to  bring  an  action 
against  a  certain  stockholder  under  section  52  of  the  Banking 
Law.  Mr.  Mayer's  counsel  claimed  and  the  referee  held  that  the 
statute  contemplated  the  exercise  of  discretion.  The  report  and 
account  were  submitted  with  briefs  to  Mr.  Justice  Fitts  who  re- 
mitted the  matter  to  the  referee  to  await  the  final  determination 
of  the  Prentice  case. 

Many  important  matters  have  demanded  the  attention  of  the 
new  receiver.  The  directors  action  which  was  tried  in  Richmond 
county  during  the  year  1907,  resulting  in  a  recovery  by  the  re- 
ceiver against  the   Augustus   Prentice  estate  of  approximately 
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$170,000,  was  set  aside  upon  appeal.  Upon  the  second  trial  in 
Kings  county  to  which  the  venue  of  the  action  had  been  changed, 
a  verdict  was  obtained  for  $30,000.  A  motion  for  a  new  trial 
is  now  pending  l)efore  the  trial  judge. 

SUPREME  COURT  —  Erie  County. 


The  People  of  the  State  of  Xew  York 


V8. 


The  State  Bank  of  Forestvilt>e. 


This  action  was  commenced  to  dissolve  the  defendant  corpora- 
tion on  the  ground  of  insolvency  on  complaint  of  the  Superin- 
tendent of  Banks,  June  20,  1905.  Frank  L.  Smith  was  appointed 
receiver.  The  total  amount  of  assets  received  was  $182,070,  and 
the  total  amoimt  of  claims  presented  was  $133,000,  on  which 
dividends  aggregating  $04,000,  have  been  paid. 

(1)  On  May  14,  190S,  the  venue  of  this  action  was  changed 
upon  application  of  the  receiver  from  Albany  to  Erie  county. 

(2)  On  December  23,  1907,  application  was  made  by  the 
Attorney-General  for  an  order  directing  the  receiver  to  present 
his  final  account.  Upon  representations  being  made  to  the  court 
that  the  relations  of  the  defendant  to  the  Fredonia  National  Bank, 
now  in  the  hands  of  a  federal  receiver,  prevented  an  immediate 
accounting  the  court  denied  the  application  but  without  costs  and 
with  leave  to  renew  at  any  time  the  Attorney-General  so  desired. 
This  motion  was  renewed  at  the  Erie  Ccmnty  Special  Term,  De- 
cember 10,  1908,  but  upon  the  same  representations  being  made 
to  the  court  as  upon  the  former  motion  the  application  was  denied 
with  leave  to  the  Attorney -General  again  to  renew  the  motion  as 
he  might  be  advised.  As  a  condition  for  extending  the  time  to 
account  the  receiver  was  required  to  enter  into  a  contract  with 
such  counsel  as  he  might  retain. 

(3)  It  is  estimated  by  the  receiver  that  the  obligations  of  the 
defendant  will  be  paid  in  full. 
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SUPREME  COURT  — Albany  County. 

' f 

The  People  of  the  State  of  New  York 
Holland  Trust  Company. 


691 


The  action  to  dissolve  the  defendant  corporation  was  com- 
menced on  the  I7th  day  of  July,  1906,  on  an  agreement  of  in- 
solvency and  upon  request  of  the  Superintendent  of  Banks.  The 
defendant  answered  on  August  10,  1906.  Plaintiffs  demurred  to 
the  auwswer  on  August  30,  1906,  and  the  court  sustained  the  de- 
murrer, and  a  judgment  and  order  of  dissolution  was  granted  and 
entered  October  23,  1906.  James  B.  Van  Woert  and  Samuel 
Bryant  were  appointed  receivers  on  November  10,  1906,  and  their 
bond  fixed  at  $250,000.  On  November  28,  1908,  upon  the  peti- 
tion of  the  Attorney-General  a  motion  was  made  to  require  the 
receiver  finally  to  account.  Upon  the  representation  of  the  re- 
ceiver that  the  interests  of  the  estate,  particularly  on  account  of 
litigation  pending  in  the  Federal  Courts,  required  an  extension 
of  time  to  account  the  motion  was  adjourned  to  the  fourth  Satur- 
day in  June,  1909.  The  death  of  James  B.  Van  Woert,  one  of 
the  receivers  occurred  in  November,  1908. 

By  an  order  of  the  court,  December  17th,  the  surviving  receiver, 
Samuel  Bryant,  was  authorized  to  conclude  the  conduct  of  the 
estate. 


SUPREME  COURT  —  Albany  County. 

The  People  of  the  State  of  New  York 

vs. 

North  German  Fire  Insurance  Company, 
Department. 


This  action  was  commenc^^d  on  the  7th  day  of  November,  1900, 
to  dissolve  the  defendant  corporation,  upon  the  request  of  the 
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Sii[)erinteudent  of  Insurance.  Xathaniel  A.  Elsberg  was  ap- 
pointed temporary  receiver,  his  bond  being  fixed  at  $200,000. 
On  December  22,  1906,  a  judgment  of  dissolution  was  granted 
and  ^h\  ELsljerg  was  appointed  permanent  receiver. 

On  ilay  20,  1908,  Receiver  Elsberg  presented  his  final  account 
and  upon  the  return  day  of  the  motion  to  confirm,  no  objections 
have  been  filed,  the  court  confirmed  his  accounts  and  directed  a 
distribution  of  the  assets,  the  dividend  after  paying  general  credi- 
tors in  full  amounting  to  about  25  per  cent.  A  supplemental  final 
account  was  confirmed  by  order  of  the  court,  November  28,  1908, 
and  the  closing  of  the  estate  provided  for  the  receiver  being  dis- 
charged upon  his  bond  December  26,  1908. 

This  receivership  was  conducted  with  exceptional  expedition 
and  care. 

SUPREME  COURT  —  Albany  County. 


The  People  of  the  State  of  New  York 

V8. 

Xkw  York  Building  Loax-Banking  Com- 
pany. 


This  action  was  commenced  December  22,  1902,  to  dissolve  the 
defendant  corporation  on  the  ground  of  its  insolvency,  upon  the 
re[)ort  and  recommendation  of  the  Superintendent  of  Banks, 
('harles  M.  Preston,  Esq.,  of  Kingston,  was  appointed  temporary 
r(^c(uver  September  12,  1903,  and  was  made  permanent  receiver 
S(^])tember  24,  1904. 

Intermediate  accounts  have  been  filed  as  follows:  From  Sep- 
teniW  14,  1903,  to  September  14,  1904;  from  September  14, 
1904,  to  September  14,  1905;  from  September  14,  1905,  to  Sep- 
tember 14,  1906,  and  from  September  14,  1906,  to  September  14, 
1907. 

Walter  S.  Logan,  Esq.,  was  appointed  referee  to  pass  upon  the 
various  accounts  until  the  time  of  his  death  in  July,  1906.  On 
S(»l^tenilHT   7;   1906,  Thomas  F.   Conway,  Esq.,   was  appointed 
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referee  in  place  of  Walter  S.  Logan,  deceased.  Mr.  Conway  was 
also  appointed  referee  to  pass  upon  the  fourth  annual  account  of 
the  receiver.  The  Attorney-General  opposed  the  application  of 
the  receiver  to  have  his  fourth  annual  account  submitted  to  a 
referee,  the  Attorney-General  contending  that  no  further  refer- 
ences should  be  had  until  the  final  account.  The  matter,  however, 
was  sent  to  Referee  Conway,  before  whom  it  is  still  pending. 

Many  hearings  were  had  and  Referee  Conway  submitted  his 
report  and  decision  upon  the  compensation  of  the  counsel  for 
Receiver  Preston,  during  the  period  covered  by  the  fourth  annual 
accounting,  on  December  8,  1908,  and  substantially  reduced  the 
amount  claimed  by  counsel  for  legal  services. 

On  April  22,  1908,  the  resignation  of  Receiver  Preston  was 
accepted  and  he  submitted  his  final  account.  David  H.  Hyman 
was  appointed  receiver  to  succeed  Mr.  Preston  whose  final  account 
was  referred  to  Thos.  F.  Conway.  The  hearings  upon  the  final 
account  of  Mr.  Preston  were  numerous  and  exhaustive  and  were 
concluded  in  June,  1908,  except  as  to  the  compensation  of  counsel 
which  was  concluded  December  28,  1908.  Referee  Conway  has 
not  submitted  his  report. 

SUPREME  COURT  —  New  York  County. 
. ,>^ 

The  People  of  the  State  of  New  York 


V8. 


Manhattan  Fire  Insurance  Company. 


The  defendant  corporation  was  dissolved  June  8,  1901,  upon 
the  request  of  the  Superintendent  of  Insurance.  Otto  Kelsey  was 
appointed  receiver. 

On  March  25,  1905,  upon  application  of  the  Attorney-General, 
an  order  was  made  directing  Otto  Kelsey  to  account  as  such  re- 
ceiver, which  said  account  was  filed  May  17,  1905,  and  sent  to 
Hon.  Wm.  M.  K.  Olcott.  There  were  also  referred  to  Judge 
Olcott  as  referee  the  accounts  of  the  attorneys  for  the  receiver  and 
disputed  claims.     On  May  22,  1906,  an  application  was  made  to 
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allow  the  receiver  to  resign  on  the  ground  that  he  had  been  ap- 
pointed Superintendent  of  Insurance,  which  application  was 
granted  May  26,  1906,  and  Edwards  P.  Ward  was  appointed 
receiver  in  place  of  Mr.  Kelsey.  Mr.  Ward  duly  qualified  and 
entered  upon  the  discharge  of  his  duties  as  such  receiver. 

Referee  Olcott  to  whom  the  account  of  Receiver  Kelsey  had 
been  referred,  made  his  report  and  recommendations.  Objections 
were  filed  to  the  confirmation  of  the  report  by  the  Attorney-Gen- 
eral and  representatives  of  persons  beneficially  interested  in  the 
estate. 

The  report  was  confirmed  upon  the  ground  that  the  Attorney- 
General  had  practically  stipulated  the  facts  forming  the  basis  of 
the  referees^"  conclusion.  On  November  12,  1908,  Receiver  Ward 
submitted  his  final  account.  On  December  12th  the  return  day 
of  the  motion  to  confirm  his  accounts,  certain  creditors  filed  ob- 
jections thereto.  The  hearing  upon  the  motion  was  adjourned  to 
December  17th  when  the  accounts  were  passed  and  a  distribution 
of  the  assets  directed  thus  terminating  the  receivership. 

SUPREME  COURT  —  Erie  County. 


The  People  of  the  State  of  New  York 
The  German  Bank. 


In  the  case  of  the  People  of  the  State  of  Xew  York  against 
The  German  Bank,  in  which  the  final  judgment  of  dissolution 
and  appointing  Albert  J.  Wheeler,  permanent  receiver,  was  en- 
tered in  Erie  county  clerk's  office  on  December  22,  1904,  the 
receiver  on  or  about  July  24,  1907,  received  an  offer  from  Eugene 
A.  Georger  to  pay  the  sum  of  $35,000  in  full  settlement  of  the 
actions  brought  by  the  receiver  against  him  to  recover  damages 
for  negligence  in  making  loans,  while  president  of  the  bank,  and 
to  recover  damages  for  selling  control  of  the  bank.  The  receiver 
made  application  to  the  court  for  leave  to  accept  said  offer  and 
the  Attorney-General  appeared  in  person  in  court  and  opposed 
such  acceptance  and  the  court  thereupon  denied  the  application. 
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Thereafter  and  on  the  18th  day  of  October,  1907,  an  order  was 
granted  by  the  Supreme  Court  modifying  the  final  judgment  of 
dissolution  and  authorizing  and  empowering  the  receiver  of  The 
German  Bank  to  employ  additional  counsel  to  be  thereafter  desig- 
nated by  the  Attorney-General  to  conduct  said  actions  against 
Eugene  A.  Georger,  to  conduct  the  action  then  pending  against 
Arthur  E.  Appleyard,  and  to  conduct  the  action  to  recover  upon 
the  stockholders'  liability.  The  Attorney-General  designated  Mr. 
Charles  L.  Feldman  and  Mr.  Thomas  C.  Burke,  as  additional 
counsel  to  conduct  and  prosecute  said  actions  and  the  receiver 
thereupon  employed  and  retained  them  as  additional  counsel  for 
such  purposes. 

The  additional  counsel  commenced  the  preparation  for  trial  of 
the  two  pending  actions  brought  by  the  receiver  against  Eugene  A. 
Georger  and  were  actively  engaged  in  such  preparation,  when  on 
the  16th  day  of  May,  1908,  they  received  a  new  offer  from  Mr. 
Georger  to  pay  the  sum  of  $80,000  in  full  settlement  of  said  ac- 
tions, being  an  increase  of  $45,000  over  his  former  offer.  The 
offer  was  submitted  to  the  so-called  Joint  Depositors'  Conmiittee 
of  the  German  Bank  and  the  members  of  the  committee  were 
unanimous  in  the  opinion  that  the  offer  should  be  accepted.  Upon 
the  advice  of  his  additional  counsel,  the  receiver  of  the  bank  there- 
upon made  application  to  the  court  for  leave  to  accept  said  offer. 
The  Attorney-General  appeared  personally  in  court  and  recom- 
mended that  the  receiver  be  authorized  to  accept  the  offer  and  an 
order  was  thereupon  granted  by  the  court  in  accordance  with  such 
recommendation.  On  June  2,  1908,  Eugene  A.  Georger  paid  to 
the  receiver  the  sum  of  $80,000  to  carry  out  the  terms  of  the 
settlement,  and  the  actions  brought  by  the  receiver  against  him 
were  thereupon  discontinued. 

Prior  to  the  designation  of  additional  counsel  by  the  receiver, 
Arthur  E.  Appleyard  had  made  an  offer  to  settle  the  actions 
brought  by  the  receiver  against  him  and  an  order  had  been  ob- 
tained authorizing  the  acceptance  of  the  offer.  The  funds  which 
had  been  raised  to  carry  out  the  settlement  had  been  placed  in  Mr. 
Appleyard's  hands  and  while  the  settlement  was  being  negotiated 
Mr.  Appleyard  used  the  funds  in  speculation  on  the  Philadelphia 
Stock  Exchange  and  became  hopelessly  insolvent  and  the  settle- 
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merit  thereupon  fell  through.  After  the  settlement  of  the  actions 
pending  against  Eugene  A.  Georger,  the  additional  counsel  em- 
ployed by  the  receiver,  took  up  the  Appleyard  matter  and  finally 
obtained  an  offer  from  Mrs.  Elizabeth  B.  Seaborn  to  pay  the  sum 
of  $10,000  in  settlement  of  all  claims  of  the  receiver  against  Mr.- 
Appleyard.  The  Joint  Depositors'  Committee  of  The  German 
Bank  recommended  the  acceptance  of  this  offer  and  the  receiver 
thereupon  petitioned  court  for  leave  to  do  so.  An  order  was 
granted  on  July  10,  1908,  authorizing  the  settlement  and  the  sum 
of  $10,000  was  on  the  same  day  paid  over  to  the  receiver  and  the 
action  against  Mr.  Appleyard  discontinued. 

At  the  time  of  the  appointment  of  additional  counsel,  the  re- 
ceiver had  collected  $26,000  from  stockholders  of  The  German 
Bank  on  their  individual  stock  liability.  Four  stockholders  whose 
liability  aggregated  $13,000  had  interposed  answers  in  the  action 
brought  by  the  receiver  and  the  other  stockholders  were  in  de- 
fault. The  additional  counsel  collected  $4,000  from  stockholders 
who  were  in  default  and  prepared  for  the  trial  of  the  action 
against  the  stockholders  who  had  interposed  answers.  The  pre- 
paration for  trial  involved  the  examination  of  the  accounts  of 
5,500  depositors,  as  it  was  necessary  to  show  that  the  respective 
balances  which  existed  in  favor  of  each  depositor  on  December  5, 
1904,  the  day  on  which  the  bank  was  closed,  had  accrued  subse- 
quent to  June  17,  1892,  the  day  on  which  the  Stockholders'  Lia- 
bility Act  became  a  law.  T?his  examination  was  completed  about 
November  1,  1908,  and  on  November  9,  1908,  the  case  was  moved 
for  trial.  On  account  of  the  sickness  of  one  of  the  counsel  for  the 
defendants  the  trial  was  adjourned  by  the  court  for  two  weeks. 
Prior  to  the  expiration  of  the  two  weeks,  however,  the  stockholders 
who  had  interposed  answers  settled  the  action  by  paying  to  the 
receiver  the  full  amount  of  their  stock  liability,  namely  $13,000. 
Since  that  time  stockholders  who  were  in  default  have  paid  in 
$6,000  being  the  full  amount  of  their  respective  stock  liability  and 
judgment  has  lxH»n  entered  against  the  remaining  stockholders. 

The  work  for  which  the  additional  counsel  were  retained  has 
now  been  successfully  completed  and  the  results  accomplished 
fully  justify  their  apjx)intment. 
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The  defendant  was  indicted  by  a  grand  jury  of  Erie  county, 
February,  1905  term,  on  an  indictment  charging  grand  larceny 
of  $49,250,  being  the  avails  of  a  certain  promissory  note  for 
$50,000,  discounted  by  the  German  Bank,  May  14,  1904. 

This  indictment  was  pending  on  October  31,  1907,  when  the 
Governor  required  the  Attorney-General  to  conduct  the  prosecu- 
tion thereof. 

Since  that  time  the  following  steps  have  been  taken : 

Attorney-General  designated  Henry  W.  Killeen  as  Special 
Deputy  Attorney-General. 

At  Erie  Special  Term  —  Mr.  Killeen  for  The  People;  Mr. 
Mills  of  Rogers,  Locke  &  Babcock,  for  the  defendant.  On  affi- 
davit of  Mr.  Killeen,  verified  this  day,  he  moved  to  dismiss  the 
indictment.  Motion  granted.  Order  dismissing  indictment  en- 
tered in  Erie  county  clerk's  office  and  a  copy  served 'on  Rogers, 
Locke  &  Babcock. 

SUPREME  COURT  — Erie  County. 


The  People  of  the  State  of  New  York 


vs. 


Paul  Werner. 


The  defendant  was  indicted  by  the  grand  jury  of  Erie  county 
by  the  February,  1905,  Term,  upon  two  indictments,  each  charg- 
ing perjury  in  a  report  of  The  German  Bank  to  the  Banking 
Department. 

These  indictments  were  pending  on  September  14,  1907,  when 
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the  Governor  required  the  Attorney-General  to  conduct  the  prose- 
cution thereof.  Since  that  time  the  following  steps  have  been 
taken :  Attorney-General  designated  Henry  W.  Killeen  as  Deputy 
Attorney-General. 

Governor  made  additional  rexjuirement  directing  the  Attorney- 
General  to  take  charge  of  further  grand  jury  investigation. 

Attorney-General  designated  Mr.  Killeen  as  Deputy  Attorney- 
General  under  the  Governor's  additional  requirement 

Noticed  trial  on  indictment  charging  perjury  in  report  of  Sep- 
tember 18,  1903,  for  April  29th. 

At  Trial  Terra  —  Justice  Wheeler,  presiding,  refuBed  to  hear 
case  because  of  having  been  counsel  for  a  former  director  of  Ger- 
man Bank. 

Noticed  trial  for  May  11th. 

Received  affidavits  and  order  to  show  cause  on  motion  to  dis- 
miss indictments,  returnable  May  8th. 

Special  Term  sent  motion  to  Judge  Pound  at  Trial  Term  — 
Motion  argued.  Decision  withheld  until  trial  of  Georger  case, 
with  leave  to  bring  on  motion  on  the  same  or  additional  papers 
after  said  trial. 

Motion  to  dismiss  indictments  on  papers  before  Mr.  Justice 
Pound  came  on  to  be  heard  by  agreement  at  Special  Term  —  Jus- 
tice Emery,  presiding.  Thomas  C.  Boyd  for  defendant,  Henry 
W.  Killeen  opposed.  Boyd  read  affidavits  heretofore  submitted; 
Killeen  affidavit,  verified  June  23,  1908.     Motion  submitted. 

Order  granted  dismissing  indictments. 

Order  entered  in  Erie  county  clerk's  office  and  a  copy  served. 

SUPREME  COURT  —  Albany  Coukty. 


The  People  of  the  State  of  New  York 


vs. 


Metbopolitan  Mutual  Savings  and  Loan 
Association. 


This  action  to  dissolve  the  defendant  corporation  for  insolvency 
was  commenced  on  April  26,  1902,  upon  complaint  of  the  Super- 
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intendent  of  Banks.  Judgment  of  dissolution  was  obtained  and 
entered  June  30,  1903.  Hon.  James  A.  Roberts,  of  Buffalo,  was 
appointed  receiver. 

A  motion  requiring  the  receiver  to  account  was  made  by  the 
Attorney-General  and  was  returnable  at  the  Albany  Special  Term, 
April  11,  1908.  Upon  the  return  day  the  receiver  was  granted 
until  September  1,  1908,  to  present  and  file  his  final  account. 
The  motion  of  the  Attorney-General  for  the  receiver  to  confirm 
his  account  as  filed  was  made  returnable  at  the  Albany  Special 
Term,  October  10th.  Exceptions  were  filed  by  the  Attorney-Gren- 
eral  and  the  matter  was  referred  to  Herbert  P.  Bissell  of  BuflFalo, 
and  is  now  pending. 


SUPREME  COURT  — Kings  County. 


The  People  of  the  State  of  New  York 


vs. 


Guardian    Savings   and   Loan    Company. 


The  action  to  dissolve  the  corporation  was  brought  on  applica- 
tion of  the  Superintendent  of  Banks,  February  3,  1906. 

Many  complications  have  confronted  the  temporary  receiver, 
Newell  Lyon,  and  little  progress  has  been  made  beyond  the  pre- 
liminary stages. 

SITPREjVIE  court  —  Xew  York  County. 
The  People  of  the  State  of  New  York 


vs. 


Treasury       Corporation       Co-operative 
Savings  Loan  Association. 


The  action  to  dissolve  this  corporation  on  the  grounds  of  in- 
solvency was  commenced  February  3,  1906,  and  an  order  appoint- 
ing temporary  receiver  with  injunction  order  was  granted. 
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Many  complications  have  confronted  the  temporary  receiver, 
Newell  Lyon,  and  little  progress  has  been  made  beyond  the  pre- 
liminary stages. 

SUPREME  COUET  —  Albany  County. 


The  People  of  the  State  of  New  York 


vs. 


Metropolitan  Bank. 


This  action  was  commenced  on  June  15,  1905,  to  dissolve  the 
defendant  corporation  on  the  grounds  of  insolvency.  The  answer 
of  the  defendant  was  served  July  28,  1905.  The  defendant  denied 
its  insolvency  or  that  it  had  ceased  engaging  in  banking,  although 
admitting  that  it  had  ceased  receiving  deposits. 

The  affairs  of  this  defendant  are  involved  with  those  of  The 
German  Bank  of  Buffalo,  now  in  the  hands  of  a  receiver,  and  the 
ultimate  result  of  this  action  is  dependent  upon  the  adjustment 
of  the  complications  arising  from  the  insolvency  of  the  latter. 

Matter  pending. 

SUPKEME  COUET  —  Erie  County. 


The  People  of  the  State  of  New  York 


vs. 


Manhattan  Real  Estate  and  Loan  Co. 


This  action  was  commenced  May  22,  1901,  to  dissolve  defendant 
corporation  upon  the  recommenTlation  of  Superintendent  of  Banks, 
on  February  2,  1902,  judgment  of  dissolution  was  granted  and 
Alfred  B.  Hall  appointed  receiver.  The  judgment  of  dissolution 
was  reversed  upon  appeal  and  Mr.  Hall's  receivership  was  termi- 
nated.    Complaint  in  action  amended  and  secured  judgment  of 
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dissolution,  rendered  September  30,  1903.  A.  Glenni  Bartholo- 
new  appointed  receiver.  The  final  account  of  Mr.  Hall,  receiver, 
is  before  Wm.  H.  Love,  as  referee.  There  are  also  pending  sev- 
eral foreclosure  suits  and  hearings  before  the  referee  on  disputed 
claims. 

Matter  pending. 


SUPREME  COURT  — Kings  County. 


1^ 


The  People  of  the  State  of  New  York 


vs. 


The    United   Pkeeman's    Land   Associa- 
tion No.  2. 


Action  for  the  dissolution  of  defendant  corporation. 

This  action  was  commenced  July  26,  1906,  and  an  order  was 
granted  October  4,  1906,  to  try  certain  questions  of  fact  raised 
by  defendant's  answer  before  a  jury.  Judgment  of  dissolution 
was  granted  and  entered  October  13,  1906,  and  L.  L.  Fawcett 
was  appointed  receiver,  who  has  since  resigned  and  Theo.  Erohne 
was  appointed  in  his  stead. 

The  receiver  has  brought  an  action  to  test  his  title  to  a  certain 
piece  of  real  estate.  If  "successful  in  this  action  several  parcels 
which  are  the  only  assets  of  the  defendant  will  come  into  the  pos- 
session of  the  receiver. 

SUPREME  COURT  —  Albany  County. 


The  People  of  the  State  of  New  York 


V8. 


Globe    Savings   and   Loan   A!ssocla.tion. 


On  November  28,  1906,  an  action  was  commenced  to  dissolve 
this  corporation  upon  recommendation  of  the  Superintendent  of 
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Banks.  Judfrmeut  of  dissolution  was  made  and  entered  December 
22,  1906.  Xorris  L.  French  of  Buffalo,  was  appointed  receiver 
and  he  duly  qualified  and  filed  his  bond.  The  final  account  of  the 
receiver  was  filed  March  19,  1908.  His  accounts  were  settled  and 
approved  and  the.  receiver  discharged. 

SUPREME  COrRT  — Albany  County. 


The  People  of  the  State  of  Xew  York 

vs. 

The  Cooper  Exchange  Bank. 


This  action  was  brought  October  17,  1905,  for  the  purpose  of 
dissolving  the  defendant  corporation  on  the  ground  of  insolvency 
in  accordance  with  the  recommendation  of  Superintendent  of 
Banks,  Xovember  16,  1905,  and  R.  Ross  Appleton  was  appointed 
receiver  on  December  30,  1905,  a  dividend  of  50  per  cent,  was 
declared  and  paid,  and  May  26,  1906,  a  dividend  of  25  per  cent, 
was  declared  and  paid.  On  December  22,  1906,  a  third  dividend 
of  12^^»  per  cent,  was  declared  and  paid. 

On  November  15,  1907,  an  intermediate  account  was  filed  by 
the  receiver  pursuant  to  statute.  The  Attorney-General  applied 
for  an  order  requiring  the  receiver  to  account,  the  motion  being 
returnable  at  the  Albany  Special  Term,  November  28th.  Upon 
the  representations  of  the  receiver's  counsel  that  it  was  impossible 
to  account  forthwith,  the  motion  was  adjourned  to  the  fourth 
Saturday  in  June,  1909. 
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SUPREME  COURT  —  Albany  Coukty. 
The  People  of  the  State  op  New  York 

Home  Mutual  Building  and  Loan  Asso- 
ciation. 

Action  to  dissolve  corporation  on  ground  of  insolvency.  Judg- 
ment of  dissolution,  1898.  J.  Sheldon  Frost,  receiver.  An  action 
was  brought  by  the  attorneys  for  the  receiver  against  one  of  the 
officers  of  the  society  to  set  aside  certain  alleged  fraudulent  trans- 
fers of  the  assets  of  the  defendant.  This  action  was  tried  before 
Mr.  Justice  Kenefick  and  from  his  decision  an  appeal  has  been 
taken,  which  is  now  ponding.  The  accounting  of  the  receiver  is 
being  held  pending  the  result  of  this  action. 

SUPEEME  COURT  —  Greene  County. 


The  People  of  the  State  of  New  York 


vs. 


The  Moresville  Turnpike  Company. 


This  is  an  application  by  the  Attorney-Gkineral  for  leave  to 
commence  an  action  to  vacate  the  charter  and  annul  the  corporate 
existence  of  the  defendant  by  reason  of  violations  of  orders  of 
the  court  heretofore  made.  Charles  R.  O'Connor,  of  Hobart, 
N.  Y.,  was  designated  by  the  Attorney-General  to  conduct  the 
necessary  proceedings  and  prosecute  said  action.  On  September 
14,  1907,  application  was  made  to  the  Albany  Special  Term  for 
leave  to  commence  the  action,  the  application  being  thereafter 
granted.  The  summons  and  complaint  was  issued  on  the  5th  day 
of  October,  1907,  to  which  the  defendant  has  demurred  by  its 
attorney,  Charles  E.  Nichols,  of  eTefferson,  N.  Y. 
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The  demurrer  was  argued  at  a  Trial  and  Special  Term  of  the 
Supreme  Court  held  in  and  for  the  county  of  Greene  at  Catskill, 
N.  Y.,  commencing  on  the  17th  day  of  February,  1908,  Hon. 
Wesley  O.  Howard,  Justice,  presiding  and  the  defendant's  de- 
murrer to  the  plaintiff's  complaint  was  sustained.  An  interlocu- 
tory judgment  was  duly  entered  on  the  26th  day  of  March,  1908, 
in  the  Greene  county  clerk's  office  sustaining  the  defendant's  de- 
murrer to  the  plaintiff's  complaint  with  costs,  with  leave  to  the 
plaintiff  to  plead  over  upon  the  payment  of  said  costs  within 
twenty  days,  from  which  interlocutory  judgment,  plaintiff  ap- 
pealed to  the  Appellate  Division.  The  appeal  was  argued  at  the 
September  term  of  the  Appellate  Division  for  the  Third  Depart- 
ment held  at  Saratoga  Springs,  commencing  September  15,  1908, 
and  the  decision  of  the  Trial  Term  was  affirmed,  the  interlocutory 
judgment  sustaining  defendant's  demurrer  was  affirmed  with  leave 
to  the  plaintiff  to  plead  over  upon  the  payment  of  costs  in  both 
courts  within  twenty  days. 

SUPREME  COURT  —  Kew  Yobk  County. 


The  People  of  the  State  of  New  York 


t;^. 


The  Internationai.  Gbaphophone  Com- 
pany. 


Application  was  made  to  the  Attorney-General  to  commence 
an  action  to  dissolve  the  defendant  and  forfeiting  its  corporate 
rights,  privileges  and  franchises  upon  the  ground  of  insolvency. 
The  application  was  granted  and  Messrs.  Fitch  &  Campbell,  30 
Broad  Street,  New  York  City,  were  designated  to  conduct  said 
proceedings.  The  summons,  complaint,  affidavit  and  order  to  show 
cause  are  dated  October  16,  1907.  By  an  order  dated  October 
22,  1907,  James  E.  Lynch,  Esq.,  was  appointed  temporary  receiver 
and  on  November  14,  1907,  said  receivership  was  made  perma- 
nent. 

Matter  pending. 
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SUPKEME  COUKT  — New  Yobk  County. 

The  People  of  the  State  of  New  York 

vs. 

Medina   Gas  and  Electric  Light   Com- 
pany. 


705 


The  attention  of  this  Department  was  called  to  this  receivership 
by  the  receipt  of  a  notice  of  motion  and  proposed  order,  submitted 
by  the  attorney  for  the  receiver  in  an  application  for  leave  to  pay 
coxmsel.  The  motion  papers  were  entered  in  the  Attorney-Gen- 
eral's office  November  16,  1908.  Thereafter  a  motion  was  made 
by  the  Attorney-General  requiring  the  receiver  to  present  his  final 
ac(*ount.  This  motion  came  on  for  a  hearing  at  the  Albany  Spe- 
cial Term,  December  12,  1908,  and  the  court  directed  the  receiver 
to  present  and  file  his  final  account  on  or  before  January  22, 
1909. 

This  action  was  instituted  in  1900  and  the  customary  injunc- 
tion order  entered  in  the  Attorney-General's  office  November  1, 
1900,  but  for  some  reason  the  matter  had  lain  dormant  and  had 
been  overlooked  in  the  annual  reports. 

Pending. 

SUPREME  COURT  —  Richmond  County. 


The  People  of  the  State  of  New  York 


vs. 


The  Knickerbocker  Trust  Company. 


Action  to  dissolve  a  corporation  on  information  of  the  Super- 
intendent of  Banks  on  the  ground  that  it  had  suspended  business, 
was  insolvent  and  that  it  was  unsafe  and  inexpedient  for  it  to 
continue  to  transact  business. 
23 
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The  action  was  commenced  October  25,  1907,  and  on  the  same 
day  Ernst  Thabnann,  Otto  T.  Bannard  and  Henry  C.  Ide  were 
appointed  temporary  receivers  therein. 

On  October  29,  1907,  Otto  T.  Bannard  declined  to  act  as  re- 
ceiver and  on  October  30,  1907,  an  order  was  entered  substituting 
George  L.  Rives  as  a  receiver  instead  of  Mr.  Bannard. 

The  motion  to  make  the  temporary  receivers  permanent  was 
adjourned  from  time  to  time,  the  final  adjournment  being  until 
March  25,  1908. 

During  the  interval  between  the  appointment  of  receivers  and 
March  25,  1908,  representatives  of  the  defendant,  its  directorate 
and  stockholders,  and  a  committee  of  its  depositors,  headed  by 
Herbert  L.  Satterlee,  Esq.,  having  effected  a  reorganization  of 
defendant,  the  court  directed  the  Superintendent  of  Banks  to  ex- 
amine into  the  status  of  the  defendant  as  reorganized  and  'into  the 
safety  and  practicability  of  the  plan  for  the  resumption  of  busi- 
ness which  it  proposed. 

On  March  7,  1908,  the  Superintendent  of  Banks,  reported  to 
the  court  that  he  had  made  an  examination  as  directed,  which  re- 
port, after  setting  forth  an  analysis  of  the  plan  of  resumption 
and  a  skeleton  statement  of  the  assets  and  liability  of  defendant, 
concluded  as  follows :  ''  I  respectfully  submit  to  the  court  that 
in  my  opinion  the  Knickerbocker  Trust  Company  can  safely  re- 
sume business  at  noon  on  Thursday  the  26th  day  of  March  next." 

The  report  of  the  Superintendent  of  Banks  having  been  received 
and  filed,  the  court,  on  March  25,  1007,  all  of  the  parties  consent- 
ing, entered  an  order  providing  for  defendant's  resumption  of 
business  on  March  26,  1908,  discharging  the  temporary  receivers 
and  providing  for  a  transfer  of  the  assets  of  the  defendant,  etc., 
to  the  reorganized  company.  (On  March  26,  1908,  the  defendant 
resumed  business.) 

The  court,  upon  the  presentation  of  the  order  of  resumption 
and  the  written  consent  thereto  of  all  the  parties,  affixed  its  signa- 
ture to  the  same,  and  thereupon,  on  its  own  motion,  deliverel  an 
opinion  whereby  it  allowed  each  of  the  receivers  the  sum  of  $75,- 
000  for  their  compensation  as  such,  and  a  total  sum  of  $75,000 
as  a  compensation  for  their  three  counsel  collectively,  the  allow- 
ances being  conditioned  upon  the  consent  of  the  defendant  thereto. 


Digiti 


ized  by  Google   . 


Eeport  of  the  Attohney-Generai-  707 

The  Attorney-General  immediately  objected  to  such  allowances 
and  particularly  to  the  amounts  thereof,  and  demanded  that  he 
be  given  an  opportunity  to  submit  proofs  in  opposition  to  such 
allowances  and  to  be  heard  with  respect  to  the  propriety  thereof. 
The  court  informed  him  that  he  would  not  be  given  an  opportunily 
to  submit  proofs  in  opposition  thereto  but  that  he  might,  if  he  so 
desired,  file  a  written  brief  with  the  court  in  opposition  to  the 
amounts  of  the  allowances  so  made. 

On  March  27,  1908,  a  copy  of  such  provisional  order  together 
with  a  notice  of  settlement  thereof  was  served  upon  the  Attorney- 
General, —  the  copy  of  such  order  as  served  showing,  upon  its 
face,  that  the  order  was  made  on  the  court's  own  initiative  and 
not  upon  motion.  The  order  was  otherwise  in  conformity  with 
the  opinion  of  the  court  with  respect  thereto. 

On  the  28th  day  of  March,  1908,  the  provisional  order,  so 
served  and  noticed  for  settlement,  was  entered  as  serve  1  with 
the  exception  that  the  order  entered  contained  the  following  clause 
which  was  not  contained  in  the  order  as  served  and  proposed  for 
settlement :  ^^After  hearing  William  L.  Kitchel  upon  the  appli- 
cation, no  one  appearing  to  oppose." 

On  the  3d  day  of  April,  1908,  the  Knickerbocker  Trust  Com- 
pany filed  its  written  consent  to  said  provisional  order  in  con- 
formity with  the  provisions  thereof. 

On  the  4th  day  of  April,  1908,  the  Attorney-General  procured 
the  issuance  of  an  order  directing  the  receivers,  their  counsel 
and  the  defendant  to  show  cause  why  such  provisional  order  should 
not  be  resettled  by  the  elimination  of  the  clause  quoted  above, 
namely,  "After  hearing  William  L.  Kitchel  upon  the  application, 
no  one  appearing  to  oppose." 

On  April  11,  1908,  the  Attorney-General  procured  the  issuance 
of  an  order  directing  the  receivers,  their  counsel,  and  tha  defend- 
ant to  show  cause  why  such  provisional  order  should  not  be 
vacated. 

On  May  5,  1908,  an  order  was  entered  resettling  such  pro- 
visional order  as  prayed;  and  another  order  was  entered  denying 
the  Attorney-General's  motion  to  vacate  such  provisional  order. 

On  May  6,  1908,  the  Attorney-General  appealed  to  the  Appel- 
late Division  from  such  provisional  order  of  March  28,  1908,  as 
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resettled  by  tlie  order  entered  May  5,  1908,  and  on  the  same  day, 
he  appealed  from  the  order  of  May  5,  1908,  denying  his  motion 
to  vacate  snch  provisional  order. 

On  June  1,  1908,  the  Appellate  Division  of  the  First  Depart- 
ment rendered  a  decision  upon  the  appeal  from  the  provisional 
order  of  March  28th,  as  resettled  by  the  order  of  May  5th,  whereby 
it  reduced  the  allowances  of  the  receivers  from  $75,000  to  $20,000 
each  and  allowed  the  three  counsel  for  the  receivers  collectively, 
the  sum  of  $20,000.  The  Appellate  Division,  on  the  same  day, 
dismissed  the  Attorney-General's  appeal  from  the  order  denying 
his  motion  to  vacate  such  provisional  order. 

On  June  12,  1908,  the  receivers  and  their  attorneys  applied  to 
the  Appellate  Division  for  a  reargument  of  the  appeal  from  such 
provisional  order  as  resettled,  or  in  the  alternative  that  the  order 
be  modified  in  certain  respects,  which  motion  was,  on  June  19, 
1907,  denied  by  unanimous  decision  of  the  Appellate  Division. 

On  June  24,  1908,  the  receivers  and  their  counsel  moved  the 
Appellate  Division  for  leave  to  appeal  from  such  order  to  the 
Court  of  Appeals,  which  motion  on  June  29,  1908,  was  unani- 
mously denied. 

On  August  6,  1908,  the  receivers  and  their  counsel  appealed 
from  the  order  of  the  Appellate  Division  modifying  the  provisional 
order  of  March  28th  as  resettled,  to  the  Court  of  Appeals. 

On  the  9th  day  of  November,  1908,  the  Attorney-General  moved 
the  Court  of  Appeals  to  dismiss  the  appeal,  which  motion  was  on 
the  27th  day  of  November,  1908,  granted  and  the  appeal  of  the 
receivers  dismissed. 
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NEW  YORK  SUPREME  COURT  —  Richmond  County. 


In  the  Matter 

OF 

The  Petition  of  Ernst  That.mann,  Henry 
C.  Ide  and  George  L,  Rives,  as  Tem- 
porary Receivers  of  the  Knickerbocker 
Trust  Company,  for  a  Determination  of 
THE  Amount  of  Their  Allowances  as 
Such  Temporary  Receivers  and  of  the 
Compensation  of  Their  Counsel. 


The  above  is  an  attempted  "  special  proceeding  "  wherein  the 
temporary  receivers  appointed  in  the  case  of  the  People  of  the 
State  of  Ifew  York  against  the  Knickerbocker  Trust  Company, 
and  the  counsel  of  said  receivers,  petition  the  court  that  it  take 
testimony  as  to  the  extent,  nature  and  value  of  the  services  of  such 
temporary  receivers  and  of  their  counsel,  and  each  of  them,  or 
that  the  court  appoint  a  referee  for  the  taking  of  such  testimony 
and  to  report  his  opinion  thereon,  and  that  the  court  make  an 
order  fixing  and  approving  the  amounts  of  the  compensation  of 
such  temporary  receivers  and  of  their  counsel  and  directing  the 
payment  thereof. 

The  matter  is  still  pending. 

SUPREME  COURT  —  Ulster  County. 


The  People  of  the  State  of  New  York 


V8, 


Williamsburg  Trust  Company. 


Action  to  dissolve  corporation  on  information  of  Superinten- 
dent of  Banks,  on  the  grounds  that  it  had  suspended  business, 
was  insolvent  and  that  it  was  unsafe  and  inexpedient  for  it  to 
continue  in  business.     This  action  was  commenced  on  November 
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16,  1907;  order  appointing  temporary  receiver  granted,  also  in- 
junction order. 

On  December  14,  1907,  the  receivership  was  made  permanent, 
and  the  receivers  administered  the  affairs  of  the  company  until 
June  5,  1908,  when  by  an  order  of  the  court,  they  were  discharged 
and  the  company  was  allowed  to  resume  business. 

SUPKEME  COUKT  —  Ulsteb  Coujjty. 


The  People  of  the  State  of  New  Yoke: 


V8. 


Intbknational  Tbtjst  Company. 


Action  to  dissolve  corporation  on  information  of  Superin- 
tendent of  Banks,  on  the  grounds  that  it  had  suspended  business, 
was  insolvent  and  that  it  was  unsafe  and  inexpedient  for  it  to 
continue  in  business.  This  action  was  commenced  November  16, 
1907;  order  appointing  temporary  receiver  granted,  also  injunc- 
tion order. 

The  temporary  receiver  administered  the  affairs  of  the  company 
until  June  19,  1908,  when  by  an  order  of  the  court,  he  was  dis- 
charged, the  company  having  signed  an  agreement  with  the  Brook- 
lyn Bank,  and  which  agreement  was  approved  by  the  court  and 
Superintendent  of  Banks,  turning  over  property,  etc.,  to  the 
Brooklyn  Bank. 

SITPEEME  COUET  —  Ulster  County. 


The  People  of  the  State  of  New  York 


vs. 


Brooklyn   Bank   in   the   City   of   New 
York. 


Action    to    dissolve    corporation   on    information   of    Superin- 
tendent of  Banks  on  the  gi'ounds  that  it  had  suspended  business, 
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was  insolvent;  and  that  it  was  unsafe  and  inexpedient  for  it  to 
continue  in  business.  This  action  was  commenced  'Jf ovember  16, 
1907;  order  appointing  temporary  receiver  granted,  also  injunc- 
tion order. 

On  December  12,  1907,  the  receivership  was  made  permanent 
and  the  receivers  administered  the  affairs  of  the  baaik  until  June 
22,  1908,  when,  by  an  order  of  the  Supreme  Court,  they  were  dis- 
charged and  the  bank  was  allowed  to  resume  business. 

SUPKEME  COURT— Ulster  County. 


The  People  of  the  State  of  New  York 


vs. 


Borough  Bank  of  Brooklyn. 


Action  to  dissolve  corporation  on  information  of  Superintendent 
of  Banks  on  the  grounds  that  it  had  suspended  business,  was  in- 
solvent, and  that  it  was  unsafe  and  inexpedient  for  it  to  continue 
in  business.  This  action  was  commenjced*  November  16,  1907; 
order  appointing  temporary  receiver  granted,  also  injunction  order. 

On  December  6,  1907,  the  defendant  served  its  answer.  On 
March  20,  1908,  an  order  was  granted  requesting  the  Superinten- 
dent of  Banks  to  make  an  examination  of  the  defendant.  On  Aipril 
13,  1908,  an  order  was  granted  authorizing  the  bank  to  reopen  and 
on  September  7,  1908,  consent  was  given  to  the  entry  of  an  order 
discharging  the  receivers  and  approving  their  accounts. 

SUPREME  COURT  —  Ulster  County. 


The  People  of  the  State  of  New  York 


vs. 


Jenkins  Trust  Company. 


Action    to    dissolve    corporation   on    information   of    Superin- 
tendent of  Banks  on  the  grounds  that  it  had  suspended  business, 
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was  insolvent,  and  that  it  was  unsafe  and  inexpedient  for  it  to 
continue  in  business.  This  action  was  commenced  November  16, 
1907;  order  appointing  temporary  receiver  granted,  also  injunc- 
tion order. 

The  temporary  receiver  administered  the  aflfairs  of  the  com- 
pany until  April  16,  1908,  when,  by  an  order  of  the  Supreme 
Court  he  was  discharged  and  the  bank  resimied  business  under 
the  name  of  the  Lafayette  Trust  Company. 
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ACTIONS  BROUGHT  BY   THE   ATTORNEY-GENERAL 
AGAINST  CORPORATIONS  EOR  THEIR  DISSOLU- 
TION IN  1908. 

SUPREME  COURT  — Albany  County. 


The  People  of  the  State  of  New  York 


vs. 


The    National    Carriage    Dealers    Pro- 
tective Association. 


This  action  was  commenced  at  the  request  of  all  parties  in- 
terested for  the  dissolution  of  the  ahove-named  defendant  on  the 
27th  day  of  January,  1908,  by  the  service  of  a  summons  and  com- 
plaint. The  defendant  appeared  and  by  its  answer  admitted  the 
allegations  of  the  complaint.  On  the  22nd  day  of  February,  1908, 
judgment  and  order  dissolving  corporation  was  granted  by  Jus- 
tice Fitts  and  entered  in  Albany  county  clerk's  office. 
SrPREME  COURT  —  New  Vork  County. 


The  People  of  the  State  of  New  York 


vs. 


The    Mutual    Reserve    Life    Insurance 
Company. 


Action  to  dissolve  corporation  on  information  of  Superin- 
tendent of  Insurance,  on  the  grounds  that  company  was  insolvent 
in  law  and  unable  to  meet  its  obligations  as  they  matured,  and 
that  the  assets  had  fallen  below  legal  requirements.  This  action 
was  commenced  January  31,  1908;  on  February  19,  1908,  Joseph 
J.  O'Donohue  and  Joseph  P.  Day  were  appointed  temporary  re- 
ceivers and  on  March  26,  1908,  their  receivership  by  an  order  of 
Spf<ial  Term  of  the  Supreme  Court,  was  made  permanent. 
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Prior  to  commencement  of  this  action,  receivers  were  appointed 
by  the  Federal  Court,  and  at  the  time  of  commencement  of  tlris 
action,  such  federal  receivers  were  in  possession  of  the  assets  of 
the  defendant. 

On  April  10,  1908,  Attorney-General  made  a  motion  in  the 
United  States  Circuit  Court  before  Judge  Ward,  to  compel  federal 
receivers  to  turn  over  property,  etc.,  and  account  to  the  receivers 
appointed  by  Supreme  Court;  on  the  same  day  the  receivers  ap- 
pointed by  the  Federal  Court,  made  a  motion  to  have  the  State 
Superintendent  of  Banks  surrender  to  the  federal  receivers  all 
securities  held  by  him  or  in  his  department.  Attorney-General's 
motion  denied;  federal  receivers'  motion  granted.  Attorney-Gen- 
eral appealed  from  both  orders. 

Appeals  pending. 

SUPREME  COURT  — New  York  County. 


The  People  of  the  State  of  New  Tohi: 

vs. 

The  Mechanics  and  Trabees  Bank. 


Action  to  dissolve  corporation  on  information  of  Superin- 
tendent of  Banks,  on  the  grounds  that  it  had  suspended  business, 
was  insolvent  and  that  it  was  unsafe  and  inexpedient  for  it  to 
continue  business.  This  action  was  commenced  February  28, 
1908 ;  J.  H.  Haggerty  and  Joseph  B.  Ford  appointed  temporary 
receivers;  injunction  order  granted.  On  March  24,  1908,  the  re- 
ceivership was  made  permanent  and  the  receivers  administered  the 
affairs  of  the  bank  until  August  10,  1908,  when,  by  an  order  of 
the  Supreme  Court,  they  were  discharged  and  the  bank  was 
allowed  to  resume  business.  On  August  11,  1908,  this  bank 
opened  under  the  name  of  the  Union  Bank  of  Brooklyn,  having 
sold  out  its  New  York  branches  to  the  Metropolitan  Bank  of  New 
York. 
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SUPREME  C(JURT  — New  York  County. 


The  Peopi^  of  the  State  of  -New  Yohk: 


vs. 


The  Obiental  Bank. 


Action  to  dissolve  corporation  on  information  of  Superin; 
tendent  of  Banks,  on  the  grounds  that  it  had  suspended  business, 
was  insolvent,  and  that  it  was  unsafe  and  inexpedient  for  it  to 
continue  in  business.  This  action  was  conunenoed  February  2B, 
1908 ;  Henry  Schneider  and  Carnegie  Trust  Company  appointed 
temporary  receivers;  injunction  order  granted. 

Immediately  thereafter  the  attorneys  for  Oriental  Bank  made 
a  motion  for  the  liquidation  of  the  bank  through  the  Metropolitan 
Trust  Company,  which  motion  was  granted  by  Judge  O'Gorman, 
and  order  signed  discharging  temporary  receivers  from  which 
order  the  Attorney-General  appealed. 

Appeal  pending. 

SUPKEME  COUKT  — Xew  York  County. 


The  People  of  the  State  of  Xew  York 


vs. 


American  Ice  Company. 


Action  in  quo  warranto  to  oust  the  defendant,  a  foreign  cor- 
poration from  doing  business  in  this  State,  etc.,  upon  the  ground 
that  it  has  been  guilty  of  exercising  its  corporate  rights,  privi- 
leges and  franchises  in  a  manner  contrary  to  the  public  policy  of 
this  State,  and  has  been  guilty  of  abusing  the  rights,  privileges 
and  franchises  heretofore  granted  in  this  State,  in  that  it  has 
violated  the  Anti-Monopoly  Laws  of  the  State. 
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Action  commenced  by  the  service  of  a  summons  and  complaint 
on  July  6,  1908.  On  the  18th  day  of  August,  1908,  defendant 
moved  to  strike  out  from  the  complaint  certain  parts  thereof.  The 
case  is  now  pending  upon  that  motion. 

SUPREME  COURT  — Xew  York  County. 

The  Peoplb  of  the  State  of  New  York 


V8. 


Twenty  -  Eighth  and  Twenty  -  Ninth 
Streets  Crosstown  Railroad  Company. 


Action  to  dissolve  company  on  information  of  a  committee  act- 
ing in  behalf  of  the  owners  and  holders  of  more  than  a  majority 
of  the  first  mortgage,  five  per  cent,  gold  bonds  of  the  company, 
secured  by  its  first  mortgage  or  deed  of  trust  bearing  date  October 
1,  1896,  to  Central  Trust  Company  of  New  York,  as  trustee,  that 
company  is  insolvent  and  has  no  funds  wherewith  to  meet  its 
current  charges  and  interest  on  its  bonded  debt,  or  to  meet  any 
other  obligations  as  the  same  may  fall  due. 

Joseph  B.  Mayer  appointed  receiver  on  September  28,  1908, 
by  Judge  Gerard.  Summons  and  complaint  and  order  appoint- 
ing receiver  served  on  same  day.     Pending. 

VOLUNTARY    DISSOLUTION    PROCEEDINGS    INSTI- 
TUTED DURING  THE  YEAR  1908. 

Jan.         2.  Supreme  Court.  —  Albany  County.     Robinson,  Bax- 
ter, Dissosway  Towing  &  Transportation  Co. 
3.  Supreme  Court  —  Onondaga  County.     Mutual   De- 
velopment Co. 
12.  Supreme  Court  —  Monroe  Coimty.     Ozark  Land  & 

Mineral  Co. 
14.  Supreme  Court  —  Erie  County.     De  Schaum  Auto- 
mobile Co. 
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Jan.       14.  Supreme    Court  —  Westchester    County.       Yonkers 

Railroad  Co. 
14.  Supreme  Court  —  Westchester  County.     Westchester 

Electric  Railroad  Co. 
18.  Supreme    Court  —  Kings    County.       Robert    White 

Engineering  Works. 
18.  Supreme  Court  —  Westchester  County.     Tarrytown, 

White  Plains  &  Mamaroneck  Railroad  Co. 

22.  Supreme  Court  —  New  York  County.     Max  Drey- 

fuss  Co. 

23.  Supreme  Court  —  New  York  County.    Ernest  Weiner 

Co. 

24.  Supreme  Court  —  Tioga  County.      Manoca  Temple 

Assn. 

27.  Supreme    Court  —  Erie    County.      Fourth   Brigade 

Rifle  Assn. 

28.  Supreme  Court  —  New  York  County.  Ampere  Manu- 

facturing Co. 
Feb.         7.  Supreme  Court  —  Monroe  County.     Wehle  Sausage 
&  Delicatessen  Co. 
8.  Supreme    Court  —  New    York    County.      Morrison 
Shirt  Waist  Co. 

12.  Supreme  Court  —  New  York  County.    North  Ameri- 

can Export  Co. 

13.  Supreme  Court  —  Saratoga  County.    Union  Electric 

Light  &  Power  Co. 

21.  Supreme  Court  —  St.  Lawrence  County.  Automatic 
Lamp  Shade  Co. 

21.  Supreme  Court  —  Erie  County.  Lackawanna  Co- 
operative Savings  &  Loan  Assn. 

29.  Supreme  Court  —  Genesee  County.     Beaudry  Pipe 

Organ  Co. 
March     2.  Supreme  Court  —  Erie  County.     Alden  Bath  House 
&  Sanitarium  Co. 

3.  Supreme   Court  —  Ontario   County.     Phelps  Dairy 
Co. 

3.  Supreme  Court  —  Orange  County.     Newburg  Regis- 
ter Co. 
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M«rch     4.  Sapreme  Court  —  Erie  Comity.    Boeckd  Sanitariuxn. 
5.  Supreme  Court  —  Xew  York  County.    Mercedes  Ira- 
port  Co. 
12.  Supreme  Court  —  Monroe  County.     Puritan  Ice  Co. 
16.  Supreme  Court  —  Albany  County.     Albany  Brass  & 

Iron  Co. 
18.  Supreme  Court  —  2few  York  County.     Sidney  Fair- 

cfaild  Co. 
20.  Supreme  Court  —  Erie  County.    Ridge  Eoad  Eealty 
Co. 
April-      8.  Supreme  Court  —  Monroe  County.    Oak  Amusement 
Co. 
14.  Supreme  Court  —  New  York  County.    J.  E.  Munch 

&  Co. 
30.  Supreme  Court  —  Kings  County.    E.  R.  Strong  Co. 
30.  Supreme  Court  —  Xew  York  County.     Poto  Mines 
'  &  Power  Corporation. 
May         2.  Supreme     Court  —  Xew    York    County.       Thomas 
Matthews  Co. 
23.  Supreme  Court  —  Xew  York  County.    Keller  Smith 
Co. 

26.  Supreme  Court  —  Monroe  County.     Albion  Cider  & 

Vinegar  Co. 
June        9.  Supreme  Court  —  Fulton  County.     J.  Lebenheim  & 
Sons  Co. 

16.  Supreme  Court  —  Genesee  County.    Batavia  Light  & 
Power  Co. 

18.  Supreme   Court  —  Ontario  County.     Reliance  Nur- 
sery Co. 

20.  Supreme  Court  —  Xew  York  County.    Fleming  Press 
Co. 

23.  Supreme    Court  —  Xew    York    County.      Frankfort 
American  Insurance  Co. 

23.  Supreme  Court  —  Clinton  County.    Champlain  Elec- 
tric Co. 

27.  Supreme  Court  —  Xew  York  County.     A.  E.  Silver- 

man Building  Co. 
27.  Supreme  Court  —  Xew  York  County.     City  Islaud 
Athletic  Club. 
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June      27.  Supreme  Court  —  New  York  County.     Crown  Bat- 
tery Co. 
July        1.  Supreme  Court  —  Ihitchess  County.     Poughkeepsie 
Iron  Co. 
13.  Supreme  Court  —  Erie  County.    Heintz  Gas  Burner 

Co. 
22.  Supreme  Court  —  Erie  County.     Colonial  Match  Co. 
22.  Supreme  Court  —  New  York  County.     Chelsea  Auto 

Storage  Co. 
28.  Supreme  CJourt  —  Clinton  County.    Champlain  Elec- 
tric Ca 
Aug.        2.  Supreme  Court  —  Kings  County.    Princess  of  Wales 
Co. 
4.  Supreme  Court  —  Rensselaer  County.     Feareys,  In- 
corporated. 
6.  Supreme  Court.    Erie  County.    Imperial  Waterproof 
Co. 
24.  Supreme  Court  —  Albany  County.     Schilling  Co. 

28.  Supreme  Court  —  Niagara  County.    Evershed  Manu- 

facturing Co. 
Sept.        8.  Supreme  Court  —  Erie  County.     Automatic  Chain 
Co. 

29.  Supreme     Court  —  Schenectady     County.       Family 

Market  Co. 

30.  Supreme  Court  —  Westchester  County.    New  York  & 

Connecticut  Mortgage  &  Title  Guarantee  Co. 
Oct.         1.  Supreme    Court  —  New    York    County.      Sherman 
Square  Hotel  Co. 
2.  Supreme  Court  —  Albany  County.     Empire  Folding 

Box  Co. 
8,  Supreme    Court  —  Livingston    County.      Livinggton 
Sportsmen's  Assn. 
12.  Supreme  Court  —  Erie  County.    C.  M.  Plarr  Manu- 
facturing Co. 
15.  Supreme  Court  —  Erie  County.     Modem  Laundry 

Co. 
15.  Supreme  Court  —  Livingston  County.    Genesee  Val- 
ley Park  Assn. 
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Oct.        22.  Supreme     Court  —  Xew     York     County.       Fidelity 
Funding  Co. 
213.  Supreme  Court — ^Onondaga  County.     Odd  Fellows 
Temple  Assn.,  of  Syracuse,  X.  Y. 
Xov.        2.  Supreme    Court  —  New    York    County.      Marseille 
Hotel  Co. 
5.  Supreme   Court  —  Xew   York   Coimty.      Occidental 

Contracting  Co. 
9.  Supreme  Court  —  Monroe  County.     Old  Age  Cham- 
pagne Co. 
13.  Supreme  Court  —  Xew  York  County.  British  Ameri- 
can Insurance  Co.,  of  Xew  York. 
17.  Supreme  Court  —  Xew  York  County.    Teacher's  Mu- 
tual Benefit  Association  of  the  city  of  Xew  York. 
30.  Supreme    Court  —  Oneida    County.      Hamlin    Xon- 
RefiUable  Bottle  Co. 
Dec.         3.  Supreme  Court  —  Erie  County.    Xational  Corimdum 
Wheel  Co. 
3.  Supreme  Court  —  Kings  County.    Acorn  Advertising 

Co. 
8.  Supreme  Court  —  Xew  York  County.    Arnold  Hotel 

Co. 
8.  Supreme  Court  —  Xew  York  County.     Xew  Weston 
Hotel  Co. 
11.  Supreme    Court  —  Erie    County.      William    Davies 

Co. 
11.  Supreme    Court  —  Xew   York    County.      Xew   Ger- 
mania  Theatre  Co. 

16.  Supreme   Court  —  Orange    County.      Staples    Valve 

Co. 

17.  Supreme  Court — Seneca  County.     Seneca  Brewing 

Co. 

28.  Supreme  Court  —  Xew  York  County.    Hollow  Brick 

&  Concrete  Construction  Co. 

29.  Supreme    Court  —  Kings    County.      Homestead   Co- 

operative Building  &  Loan  Assn. 

30.  Supreme    Court  —  Xew    York    County.      John    C. 

Gabler  Co. 
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sequestratio:n^  actions  instituted  during 

THE  YEAR  1908. 

Jan.         1.  Supreme  Court  —  New  York  County.     Uvalde  As- 
phalt Paving  Co.  v.  Rechnitz  &  Potruch. 
3.  Supreme  Court  —  New  York  County.     Lazar  Cohen 
V.  B.  Rosenberg  &  Sons. 

3.  Supreme     Court  —  Kings     County.       Williamsburg 

Sash  &  Door  Co.  v.  I.  Leon  Caplan  Co.,  and  ano. 

4.  Supreme  Court  —  New  York  County.     John  Young 

v.  Henry  E.  Jaeger. 
19.  Supreme  Court  —  New  York  County.     Maximus  A. 
Lesser  v.  Suffolk  Rubber  Co. 

22.  Supreme    Court  —  New    York    County.       Bernard 

Greenthal  and  one  v.  Mt.  Morris  Construction  Co. 

23.  Supreme   Court  —  New  York  County.     William  S. 

Kinsey  &  Co.  v.  Patterson  Hotel  Co. 

24.  Supreme    Court  —  New   York   County.      Gerald   B. 

Wadsworth  Co.  v.  Golden  City  Construction  Co. 
28.  Supreme  Court  —  New  York  County.     William  S. 
Young  V.  Colabaugh  Water  Co. 

28.  Supreme  Court — New  York   County.     Joseph   H. 

Parks  V.  M.  Lane  &  Son,  Inc. 

29.  Supreme  Court  —  Kings  County.     Otto  C.  Meyer  & 

Co.  V.  Unique  Engineering  Co. 

30.  Supreme   Court — New  York  County.     Andrews  & 

Coupe  V.  John  M.  Thompson  Co. 
Feb.         1.  Supreme     Court  — New     York     County.       Wilson, 
Adams  &  Co.  v.  Hillside  Realty  &  Construction  Co. 
1.  Supreme  Court  —  New  York  County.     Lena  E.  M. 
Zerrenner  v.  Norton  &  Dalton  Contracting  Co. 

5.  Supreme  Court  —  New  York  County.     John  Finck 

V.  David-Lena  Cohen  Co. 

6.  Supreme  Court  —  New  York  County.  William  Gould 

Brokaw  v.  Christie  Direct  Action  Motor  Car  Co. 
8.  Supreme  Court  — New  York  County.     Julius  Jon- 
son^s  Sons  v.  New  York  Derrick  Co. 
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Feb.       12.  City  Conrt  —  City  of  Xew  York     Morris  Brett  v. 
Mmnfactniers  Merantile  Co..  snd  J.  T.  Storr  Co. 

12.  Supreme  Court  —  Xeir  York  County.     George  3L 

Wheeler  r.  Holland  Amusanent  Co. 

13.  Supreme  Court  —  Rockland  County.    Lucius  X.  Lit- 

tauer  t.  Metropolitan  Sewing  Machine  Ca 
19.  Supreme   Court  —  Sew  Yoit   County.     Whitcomb- 
Blaisdell  Machine  Tool  Co.  r.  Tnohy  Bros.  Co. 

19.  Supreme  Court  —  Xew  York  County.     Harris  M. 

Copeland  and  one  t.  Diamond  Leather  Goods  Co. 

20.  Supreme     Court  —  Xew    York     County.       Wilson, 

Adams  &  Co.  v.  Clark  &  Co. 
Mar.        1.  Supreme  Court  —  Kin^  County.     Maurice  Quinlan 
and  ano.  v.  Gold  Bond  Realty  Co. 

4.  City  Court  —  City  of  Xew  York.     John  B.  Bates, 

et  (d.  V.  American  DeForest  Wireless  Telegraph  Co. 

5.  Supreme    Court  —  Cattaraugus    County.      Wood    & 

Sellick  V.  Olean  Cooker  Co. 
9.  Supreme  Court  —  Xew  York  County.     William  A. 
Persch  v.  Eldenbel  Construction  Co. 

10.  Supreme  Court  —  Xew  York  County.  Morris  Brett 
V.  Manufacturer's  Mercantile  Co. 

12.  Supreme  Court  —  Onondaga  County.  Skaneateles 
Paper  Co.  v.  Xational  Fire  Insurance  Co.,  of  Onon- 
daga County. 

18.  Supreme  Court  —  Xew  York  County.  Bumham  G. 
Stickney  v.  Concrete  Plant  Manufacturing  Co. 

21.  Supreme  Court  —  New  York  County.     Ella  M.  A. 

Stevens,  etc.  v.  Episcopal  Church  History  Co. 
25.  Supreme     Court  —  Richmond     County.       Qonserico 

Granata  v.  South  Beach  Amusement  Co. 
25.  Supreme   Court  —  Xew  York   County.     Arthur  E. 

McLean  v.  Safety  Tank  Co. 
April       1.  Supreme    Court  —  New    York    County.      Salvatore 

Salvini  v.  Salvini  Auto  Horn  &  Tuhing  Co. 
10.  Supreme   Court  —  New  York  County.      Charles  J. 

McDermott  v.  Eastern  Cork  Co. 


Digiti 


ized  by  Google 


Repoet  of  the  Attorney-General.  723 . 

April  14.  Supreme  Court  —  New  York  County.  William  S. 
Kinsey  &  Co.  v.  Patterson  Hotel  Co. 
14.  Supreme  Court  —  New  York  County.  American 
Electrical  Novelty  &  Manufacturing  Co.  v^  L. 
Kahner  &  Co. 
16.  Supreme  Court  —  New  York  County.  New  York 
Edison  Co.  v.  Knickerbocker  Drug  Co. 

16.  Supreme  Court  —  Monroe  County.     Frances  See  v. 

Acme  Heel  Co. 

20.  Supreme    Court  —  Onondaga    County,      Skaneateles 

Paper  Co.  v.  American  Underwriters  Fire  Insur- 
ance Co.,  of  Monroe  County. 

21.  Supreme  Court  —  Kings  County.     Martha  J.  Eich- 

ards  V.  National  Provident  Union. 

24.  Supreme  »Court  —  New  York  County.    Levi  E.  Dodd 

as  Receiver  v.  Kitcliings  &  Soutar. 

25.  Supreme  Court  —  Seneca  County.    Class  Journal  Co. 

V.  Iroquois  Motor  Car  Co. 

26.  Supreme    Court  —  New    York    County.    Edgar    C. 

McKellor  v.  Sulphume  Co. 
29.  Supreme  Coui-t  —  New  York  County.     Morris  Torf, 
et  al.  V.  Boston  Wool  Stock  Co. 
May         2.  Supreme  Court  —  New  York  County.     Jacob  Henry 
Veil  V.  U.  S.  Electric  Protection  &  Construction  Co. 
7.  Supreme  Court  —  New  York  County.     Jennie  Kind 
V.  Hawthorne  Building  Co. 
11.  Supreme    Court  —  Erie   County.      Marine   National 
Bank  of  Buffalo  v.  James  M.  Merritt  Co. 

17.  Supreme  Court  —  County.     Andrew  Mayer  v.  Rose- 

ben  Kealty  Co. 

20.  Supreme  Court  —  New  York  County.    Yale  &  Towne 

Manufacturing  Co.  v.  General  Building  &  Construc- 
tion Co. 

21.  Supreme  Court  —  Erie  County.     John  J.  Smith  v. 

Scanlon  Bros. 

22.  Supreme  Court  —  New  York  County.    Louis  H.  Alt- 

man  V.  Manhattan  Auto.  Car  Co. 


Digiti 


ized  by  Google 


724:  Repobt  of  the  x\ttoeney-Genekal, 

May      24.  Supreme  Court  —  Monroe  County.  Prussian  National 
.  Insurance  Co.  of  Stettin,  Germany  v.  Milton  Clark 
Co. 

26.  Supreme    Court  —  Westchester    County.      John    K. 

Walbridge  v.  Danbury  &  Harlem  Traction  Co. 
June      15.  Supreme    Court  —  New    York    County.      Theodore 
Schmalholz  and  one  v.  Hotel  Gotham  Co. 

15.  Supreme  Court  —  New  York  County.    Rose  L,  Mid- 
dleman V.  Stevenson-Raldiris  &  Co. 

15.  Supreme  Court  —  Erie  County.     Webster  Van  Zandt 
V.  Cross  Chemical  Manufacturing  Co. 

17.  Supreme  Court  —  New  York  County.    John  W.  Cur- 

tis V.    St.  Lawrence  Filler  Co.  and  one. 

18.  Supreme   Court  —  Kings   County.      Uvalde  Asphalt 

Paving  Co.  v.  National  Trading  Co.,  et  ah 

18.  Supreme    Court — New   York    Coimty.      Henry   P. 

Peake  v.  Robert  Grant  Co. 

19.  Supreme  Court  —  New  York  County.     Hamilton  H. 

Salmon  and  ano.  v.  Jamestown  Veneer  Door  Co. 

20.  Suipreme  Court  —  Kings  County.     Gerald  B.  Wads- 

worth  et  ah  v.  Golden  City  Construction  Co. 
20.  Supreme   Court  —  New   York    Coimty.      George   E. 

Bond  and  ano.  v.  Charles  A.  Tovme,  et  ah 
22.  Supreme    Court  —  Wyoming    County.      Charles    L. 

Morris  v.  Warsaw  Water  Works  and  ano. 
22.  Supreme  Court — Saratoga  County.    Rural  Securities 

Co.  V.  Eastern  New  York  E.  R.  Co. 

27.  Supreme  Court  —  Orange  County.     Sweet's  Steel  Co. 

V.  Madden  File  Co. 
29.  Supreme  Court  —  Erie  County.     Fred  G.  Wallace  v. 

C.  S.  Williams  Co. 
July        1.  Supreme  Court  —  New  York  County.     Architectural 

Record  Co.  v.  Ribbed  Concrete  Building  Co. 
1 .  Supreme  Court  —  Nassau  County.     Mamie  F.  Riley 

v.  Nassau  Laundry  Co. 
1.  City  Court  of  the  City  of  New  York.    Jacob  Bachman 

v.  New  York  Metal  Covered  Door  Co. 
4.  Supreme  Court  —  New  York  County.     John  A.  Van 

Rensselaer  v.  Market  Place. 
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July        4.  Supreme  Court  —  New  York  County.     Jacob  Schorr 

V.  Max  Meyer  Co.,  Inc. 
4.  Supreme   Court  —  New   York   County.      Darius   O. 

Mills  V.  O.  S.  W.  Corporation. 
7.  Supreme  Court  —  New  York  County.    Empire  House 

Wrecking  Co.  v.  General  Concrete  Works. 
9.  Supreme  Court —  New  York  County.    Emanuel  Arn- 

stein,  et  aL  v.  Savoy  Realty  Co.,  et  al. 
9.  Supreme  Court  —  Kinge  County.     James  Mason  v. 

Lewis  Realty  &  Construction  Co. 
11.  Supreme   Court  —  New   York   County.      Menko   H. 

Wolfe  and  ano.  v.  Boylston  Construction  Co. 

14.  Supreme   Court  —  Montgomery    County.      Cornelias 

Van  Buren  v.  Globe  Electric  Controller  Co. 

15.  Supreme   Court  —  Kings   County.      Max  Domosh  v. 

Plaza  Amusement  Co. 
18.  Supreme  Court  —  New  York   County.      Charles   E. 

Federman  v.  Standard  Chum  Manufacturing  Co. 
23.  Supreme  Court  —  New  York  County.    Henry  Keule- 

mans  v.  New  York  OflBce  Partition  Co. 
23.  Supreme    Court  —  New    York     County.      John     J. 

McBride  v.  Fairfax  IT.  S.  Mail  Chute  System. 
25.  Supreme   Court — New  York   Connty.      Gleorge   D. 

Lloyd  V.  New  York  Office  Partition  Co. 

28.  Supreme  Court  —  New   York   County.      George   E. 

Brown  v.  American  Contract  &  Finance  Co. 

29.  Supreme  Court  —  New  York  County.     Henry  Kelly, 

Jr.,  V.  Hotel  Gotham  Co. 

30.  Supreme    Court — New    York    County.      Josephine 

Dalton  V.  National  Publicity  System. 
30.  Supreme  Court — New  York    County.      Ferdinand 
Aue  V.  United  Provision  Co. 
Aug.        2.  Supreme  Court  —  New  York  County.     John  J.  Far- 
rell  V.  General  Supply  &  Construction  Co. 
7.  Snpreme  Court  —  New  York  County.    Business  Press 
V.  Progress  Magazine  Publishing  Co.  and  ano. 
13.  Supreme  Court  —  Kings  County.     Eagle  Dyeing  & 
Cleaning  Works  v.  Samuel  Schlesingcr,  etc. 
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Aug.      15.  Supreme  Court  —  Kings  County.    Simon  Nager,  Jr, 
V.  Heislers,  Inc. 
19.  Supreme  Court  —  New  York   County.     Arthur  B. 

Hyman  v.  Eobbins  Chemical  Co.,  et  al. 
19.  .Supreme  Court  —  New  York  County.     Anthony  F. 

Koelble  v.  National  Wood  Vulcanizing  Co. 

23.  Supreme  Court  —  New  York  County.     John  Henry 

V.  Stanley  Hod  Elevator  Co. 

Sept.        5.  Supreme    Court  —  New    York    County.  Darius    0- 

Mills  V.  Tuma  River  Plantation  Co.  of  Nicarauga* 

5.  Supreme  Court — Monroe  County.    Alliance  Bank  v. 

Daylight  Photo  Specialty  Co. 
7.  Supreme  Court  —  Onondaga  County.     Standard  Oil 
Co.  of  New  York  v.  Prospect  Park  Co. 
16.     Supreme  Court  —  New  York  County.     O.  Volney 
King   V.    Ignatz    Florio    Co-operative    Association 
among  Corleonesi. 
23.  Supreme  Court —  New  York  County.    David  Sherard 
V.  A,  Bevins  Co.,  et  al. 
Oct,         1.  Supreme  Court  —  Onondaga  County.    August  Finck^ 
Jr.,  and  one  v.  Colonial  Fire  Insurance  Co.  of  Onon- 
daga County. 
4.  Supreme   Court  —  Onondaga    County.      George    W. 
B2X>nson  v.  Onondaga  Mutual  Fire  Insurance  Com- 
pany of  Onondaga  County. 
11.  Supreme   Court  —  New  York   County.     Stuart   W. 
Jackson  v.  Parkview  Co. 

21.  Supreme  Court  —  Oneida  Coimty.     Hiram  Brownell 

V.  Citizens  Fire  Insurance  Association  of  Utica. 

22.  Supreme    Court — New    York    County.      Clark    H. 

Abbott  and  one  v.  F.  P.  Bhumgara  Co. 

27.  Supreme  Court  —  Kings  County.  Samuel  Stein  v. 
Columbia  Fire  Proof  Door  &  Trim  Co. 

27.  Supreme  Court  —  New  York  County.  Chemical  En- 
graving Co.  V.  Ribbed  Concrete  Building  Co. 

29.  Supreme  Cotirt  —  New  York  County.     Thomas  L. 

Jaques  and  one  v.  Belgravia  Hotel  Co. 

30.  iSapreme  Court  —  Orange  County.    William  Libolt  v. 

Walkill  Transit  Co. 
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Not.        5.  Supreme  Court  —  Madison  County.     George  Phillips 
V.  ^tna  Fire  Insurance  Association  of  Utica. 
6k  Supreme  Court  —  Madison  County.     Kelly  Lumber 
Co.  V.  Otselic  Valley  R.  R.  Co. 
Nov.      20.  Supreme  Court  —  New  York  County.     William  H. 
Burgess,  et  al.  v.  Aster  Co. 
26.  Supreme  Court  —  New  York  County.     Annie  Car- 
dani  v.  Belgravia  Hotel  Co. 
Dec.        1.  Supreme  Court  —  New  York  County.    George  H.  Sar- 
gent, et  al.  V.  William  H.  Bingham  Plumbing  & 
Construction  Co. 
1.  Supreme     Court — Onondaga    County.       John     N. 

Sfcearns  v.  Palol  Chemical  Co. 
4.  Supreme  Court  —  New  York  County.     Sem  Sobel  v. 

Florence  Realty  &  Construction  Co. 
7.  Supreme  Court  —  Albany  County.    Lucius  H.  Wash- 
burn V.  Albany  &  Schoharie  Valley  R.  R.  Co. 
12.  Supreme   Court  —  Orange   County.     Henry  Pels   & 

Co.  V.  John  Kenney  &  Co. . 
14.  Supreme  Court  —  New  York  County.     Bemhard  J. 

Ludwig  V.  Fultonville  Lumber  Co. 
17.  Supreme    Court — New   York    County.      Associated 
Merchants  of  New  York  v.  Mohr  Speciality  Co. 

FORECLOSURE  ACTIONS  INSTITUTED  DURING  THE 

YEAR  1908. 

Jan.         1.  Supreme  Court  —  New  York  County.     Mutual  Life 

Insurance  Co.  of  New  York  v.  Broadway  Reliance 

Realty  Co.,  et  al. 
1.  Supreme  Court,  New  York  County.     Mary  H.   de 

Orano,  et  ai.  v.  Morris  Zelecaw,  et  al. 
12.  Supreme  Court  —  New  York  County.    Nathan  Kirsh 

V.  Jacob  Katz,  et  al. 
14.  Supreme  Court  —  New  York  County.     Maiden  Lane 

Savings  Bank  v.  Henry  Eckhardt,  et  al. 
17.  Supreme  Court —  Kings  County.    Samuel  M.  Meeker, 

etc.  r.  Laurine  Bjering,  et  al. 
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Jan.      17.  County  Court  —  Kings  County.     Williamsbui^  Sav- 
ings Bank  v.  Heniy  Kahrs,  et  ah 
2*,  Supreme   Court  —  Xew   York    County.     B.    Aymar 
Sands,  etc.  v.  Abraham  Kosower,  et  aL 

29.  Supreme  Court — Xew  York  County.     A.  Lawrence 

Kerker  r.  Charles  S.  Levy,  et  al. 

30.  Supreme  Court  —  Xew  York  County.    Jennie  Thayer 

V.  Clarence  Person,  et  al. 
Feb.         4r.  Supreme  Court  —  Orange  County.    Christian  Feigen- 

span,  etc.  v.  Charlotte  Phillips,  et  al. 
6.  Supreme  Court  —  Xew  York  County.     Jacob  Spiel- 

bei^  and  one  v.  Samuel  Lemkin,  et  al. 
12.  Supreme  Court  —  Xew  York  County.     Regina  Haf- 

ferburg  v.  Margaret  Sullivan,  et  al. 
12.  Supreme  Court  —  Xew  York  County.     Van  Xorden 

Trust  Co.  V.  Joseph  Fuchs,  et  al.     (Actions  Xo.  1 

and  Xo.  2.) 

14.  Supreme  Court  —  Xew  York  County.     Henriette  M. 

Picabia  v.  Griffon  Tompkins,  et  al. 

15.  Supreme    Court  —  Xew    York    County.      Margaret 

Arndt  v.  Anne  Wilkins,  et  al. 
15.  Supreme  Court  —  Xew  York  County.     Christiane  R. 

Spengler  v.  Philip  Payson,  et  al. 
15.  Supreme  Court  —  Xew  York  County.     Mutual  Life 

Insurance  Co.  of  Xew  York  v.  David  6.  Ludins, 

et  al. 
15.  Supreme   Court  —  Rockland   County.      Mutual   Life 

Insurance  Co.  of  Xew  York  v.  William  W.  Whiton, 

et  al. 
15.  Supreme  Court  —  Xew   York   County.      Letitia   K. 

Arnold  v.  Benedict  A.  Klein,  et  al. 
15.  Supreme   Court  —  Xew   York    County.     Letitia   K. 

Arnold  v.  Louise  II.  Carpenter,  et  al. 
25.  Supreme  Court — Xew  York  County.     Max  Green- 

baum  v.  Samuel  Kaplan,  et  al. 
25.  Supreme  Court  —  Xew  York  County.     Ehler  Oster- 

holt  V.  Abraham  Silverson,  et  al. 
28.  Supreme  Court  — Xew  York  County.    Delia  Doyle  v. 

Gay  Construction  Co.,  et  al. 
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March'  1.  Supreme  Court  —  New  York  County.  American  Sav- 
ings Bank  v.  Henry  L.  Sohillinger,  et  al. 

1.  Supreme  Court  —  New  York  County.  Society  for 
the  Relief  of  Poor  Widows  with  Small  Children  v. 
John  H.  Bodine,  et  al. 

5.  Supreme  Court  —  New  York  County.  Warren  B. 
Saramis  v.  William  Wainwright,  et  al. 

7.  Supreme  Court  —  New  York  County.     Williamsburg 

Savings  Bank  v.  Emily  P.  Guldenkirch,  et  al. 
10.  Supreme  Court  —  New  York  County.     Mutual  Life 

Insurance  Co.  of  New  York  v.  Mary  A.  Yerkes, 

et  al. 
13.  Supreme  Court  —  New  York  County.    Julia  Kreizer, 

et  al.  V.  Isaac  Shapiro,  et  al. 
15.  Supreme  Court  —  New  York  County.    Julius  Levy  v. 

Frank  M.  Franklin,  et  al. 
18.  Supreme  Court  —  New  York  County.    Mary  B.  Dun, 

et  al.,  etc.,  v.  Mary  K.  Chisholm,  et  al. 

24.  Supreme  Court  —  New  York  County.    Felix  Frank  v. 

Lena  Sherman,  et  al. 

25.  Supreme    Court  —  Richmond    County.      Emma    A. 

Jansen  v.  Ileinrich  C.  F.  Ketzner,  et  al, 

25.  Supreme  Court  —  Kings  County.    Joseph  S.  Marcus 

V.  Max  Feldman,  et  al. 
April       3.  Supreme  Court  —  New  York  County.     Harry  Rosen- 
wasscr,  and  one  v.  Morris  Kraushaar,  et  al. 

8.  Supreme    Court  —  New   York    County.      City   Real 

Estate  Co.  v.  Arthur  G.  Larkin,  et  al. 
12.  Supreme  Court  —  New  York  County.      Charles   E. 
Sands,  etc.,  v.  Rachel  W^einstein,  et  al. 

15.  Supreme    Court  —  New    York    County.      James    A. 

Trowbridge  v.  Sarah  S.  S.  Sturges,  et  al. 

16.  Supreme  Court  —  New  York  County.     Mutual  Life 

Insurance  Co.  of  New  York  v.  J.  C.  Lyons  Bldg. 
&  Operating  Co.  et  al. 
22.  Supreme    Court  —  Rensselaer    County.      Daniel    M. 
Weetfall  v.  William  Hyland,  et  al. 

26.  Supreme  Court  —  Kings  County.    Catharine  A.  Kanii 

V.  Ellen  Wallace,  et  al. 
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April     29.  Supremo  Court,  Xew  York  County.    Fitch  Gilbert, 

etc.,  V.  Samuel  Fensterheim,  et  al. 
May         2.  Supreme     Court  —  Xew     York     County.       Frank 
Ohmelik  v.  George  B.  Brooks,  et  al. 
9.     Supreme  Court  —  Xew  York  County.     William  H. 
Schmoll,  etc.,  v.  Jacob  J.  Schwartz,  et  al. 
12.  Supreme   Court  —  Xew    York    County.      James   A. 

Trowbridge  v.  Eobert  S.  Stedman,  et  al. 
14.  Supreme  Court  —  Xew  York  County.    Gustave  Bihl- 

dorf  V.  Martha  Will,  et  al. 
22.  Supreme   Court  —  Xew   York  County.      Carrie    M. 
McAdam  v.  Samuel  HoflFman,  ct  dl. 

26.  Supreme  Court  —  Xew  York  County.    Morris  Weiss 

V.  Julia  Taggart,  et  aJ. 

27.  Supreme  Court  —  Washington   County.      George   L. 

Clemens  v.  James  H.  Clemens,  et  al. 

28.  Supreme  Court — Xew  York  County.    Leopold  Gott- 

lieb V.  Joseph  Klein,  et  al. 
June        4.  Supreme  Court  —  Xew  York  County.     Samuel  Weil 
V.  Tsidor  Tietelbaum,  et  al. 
5.   Siiipreme  Court  —  Xew  York  County.    James  Shanny 
V.  Eobert  E.  Walah,  ct  al. 

5.  Supreme    Court  —  Xew    York    County.      Moses    J. 

Breger  v.  Aaron  Grcenberg,  et  al. 

6.  Supreme  Court  —  Xew  York  County.     Isaac  Coheu 

V.  Philip  Cohen,  ct  ah 

14.  Supreme    Court  —  Washington   County.      George   L. 

Clemons  v.  James  H.  Clomons,  ct  al.  i 

17.  Supreme  Coui-t  —  Xew  York  County.    Louis  Zucker- 
kandel  v.  Max  Helfstein,  ct  al. 
.  17.  Supreme     Court  —  Xew     York     County.       Xathan 
Lubow  and  one  v.  jMax  Kessler,  et  al. 

15.  Supreme  Court  —  Xew  York  County.     Irving  Sav- 

ings Institution  v.  Leopold  Wertheira,  et  al. 
19.  Supreme  Court  —  Xew  York  County.     Leo  Kohn  v. 
Max  Ke^^r^ler,  et  al. 
30.  Supreme    Court  —  Xew    York     county.       Martin, 
Ilerseh,  ct  al.  v.  Julia  Blum,  et  nl. 
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July        1.  Supreme  Court  —  New  York  County.     William  L. 
Orow,  etc.,  v.  Julius  T.  Staples,  et  al. 
1.  Supreme  Court — 'Kew  York  County.     Joseph  Ham- 

ershlag  v.  Abraham  Euth,  et  al. 
1.   Supreme    Court  —  Xew    York    County.       William 
Woronov  v.  Isaac  Shapiro,  et  al. 

11.  Supreme  Court  —  Xew  York  County.  Tillie  Mosko- 
witz  V.  Joseph  Klein,  et  al. 

15.  'Supreme  Court  —  N'ew  York  County.  U.  S.  Trust 
Co.  of  Xew  York  v.  Nina  M.  Stedman,  et  al. 

18.  Supreme  Court  —  New  York  County.  Joseph  L. 
Buttenweiser  v.  Blair  Windsor,  et  al.  (Actions  No. 
1  and  No.  2.) 

18.  Supreme  Court  —  New  York  County.  Joseph  L.  But- 
tenweiser V.  Sigmund  Morganstem,  et  al.  •  (Actions 
No.  1  and  No.  2.) 

21.  Supreme  Court  —  New  York  County.  Board  of  Edu- 
cation, etc.,  V.  John  McGovem,  et  al. 

25.  Supreme  Court  —  New  York  County.  Albert  Weiss 
V.  Fanny  Hannes,  et  al. 

30.  Supreme    Court — Washington    County.      Lydia    A. 

V.  George  L.  demons,  et  al. 

31.  Supreme  Court  —  New  York  County.     Irving  Sav- 

ings Institution  v.  Elizabeth  R.  Heyser,  et  al. 
Aug.        1.  Supreme  Court  —  New  York  County.    John  Schwaik- 
ert  v.  Ignatz  Weisberg,  et  al. 

4.  Supreme  Court  —  New  York  Cotmty.     Jennie  Cur- 
rier V.  Sarah  Cohen,  et  al. 

4.  Supreme  Court  —  New  York  County.     Christian  L. 
MoUer  and  one  v.  Rachel  Weinst-ein,  et  al. 

7.  Supreme  Court  —  New  York  County.     Blanche  Wal- 
ter V.  Delia  I.  Donihee,  et  al. 

7.  Supreme  Court  —  New  York  County.     Frederic  N. 
Gilbert  v.  J.  C.  Lyons  Bldg.  &  Operating  Co.,  et  al. 

7.  Supreme  Court  —  Kings   County.     Henry  B.   Skid- 
more  v.  Emma  Young,  et  al. 
15.  Supreme    Court  —  New    York    County.       Northern 
Bank  of  New  York  v.  John  [Monaghan,  et  al. 
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Aug.      15.  Supreme  Court  —  New  York  County.    Drayton  Bur- 
rill,  etc.,  V.  Joseph  S.  Marcus,  et  aJ. 

19.  Supreme    Court  —  New    York    County.      David    S. 

Bingham  v.  Robert  L.  Buddin,  et  oZ.     (Actions  Xo. 
1  and  No.  2.) 

20.  Supreme  Court  —  New  York  County.    Sarah  Bach  v. 

Pasquale  Pati,  et  al. 

20.  Supreme  Court  —  Kings  County.     Lucy  J.  Smith  v. 
Jacob  Voelbel,  et  al. 

28.  Supreme  Court  —  New  York  County.     James  Madi- 
gan  V.  Pasquale  Caponigri,  et  al. 

28.  Supreme  Court  —  Kings  County.     Peoples  Trust  Co. 
V.  Magdalena  Schlitz,  et  al. 
Sept        1.  Supreme  Court  —  New  York  County.     Moses  Men- 
delsohn, et  ah  V.  Lulu  Banford,  et  al, 
1.  Supreme  Court  —  New  York  County.     N.  Y.  Build- 
ing-Loan Banking  Co.  v.  Lottie  Berls,  et  al. 
1.  Supreme  Court  —  New  York  County.  Nathan  Cohen, 

et  al.  V.  Minnie  Greenberg,  et  al. 
1.  Supreme  Court,  Kings  County.    Fundy  Co.  v.  Julius 

Salk,  et  al. 
9.  Supreme  Court  —  Saratoga  County.     Gottlieb  Beurer 
V.  People,  et  al. 

13.  Supreme  Court  —  New  York  County.     Fanny  Mar- 
cuson  V.  Maurice  H.  Oser,  et  al. 

13.  Supreme  Court  —  New  York  County.     Caroline  E. 
Waters  v.  Ellen  Damon,  et  al. 

16.  Supreme  Court  —   New  York  County.    Union  Dime 
Savings  Institution  v.  Moses  Greenwood,  et  al. 

20.  Supreme    Court  —  New    York    Coimty.       Henrietta 
Sandler  and  one  v.  Joseph  Fuchs,  et  al. 

20.  Supreme   Court  —  Kings   County.     Henry  B.  Skid- 
more  V.  Emma  Young,  et  al. 

20.  County  Court  —  Kings  County.    Walter  R.  Davies  v. 
Ida  Simon,  et  al. 

20.  County  Court  —  Kings  County.    Bond  and  mortgage 
Guarantee  Co.  v.  Mary  Simon,  et  al. 

20.  Supreme    Court  —  New    York    County.      Benjamin 
I^evy  V.  Moses  Leavitt,  et  al. 
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Sept.      26.  Supreme  Court  —  New  York  County.     Jed  Frye  v. 
Mary  Zisola,  et  al, 
26.  fSupreme     Court  —  New     York     County.       Samuel 
Mayers  v.  Morris  IT.  Feder,  ei  al. 

26.  Supreme  Court  —  New  York  County.  Jacob  L.  Man- 

heimer,  et  al,  v.  Eosie  Eosenkrantz,  et  ah 
30.  Supreme  Court  —  New  York  County.     James  Sulli- 
van V.  Dexter  M.  Swaney,  et  al. 
Got.         2.  Supreme  Court  —  New  York  County.  Bankers  Realty 
&  Security  Co.  v.  Louis  Mershen,  et  al. 

3.  Supreme  Court  —  Kings  County.     G.  B.  Eaymond  & 

Co.  V.  Frank  A.  Belling,  et  al. 

4.  Supreme  Court  —  Kings  County.     James  C.  Eussell 

V.  James  M.  Halstead,  et  al. 
9.  County  Court  —  Monroe  County.    Mechanics  Savings 

Bank  of  Eoehester  v.  Julius  E.  Vogelsang,  et  al. 
13.   Supreme  Court  —  New  York  County.     Max  Euben- 

stein  V.  Herman  Feinberg,  et  al. 
16.  Supreme    Courts  New    York    County.      Abraham 

Eoffman  v.  Helen  Trifield,  ei  al. 
22.  Supreme    Court  —  New    York    County.      John    F. 

Oalder  v.  Samuel  Kahn,  et  al. 

22.  County    Court  —  Erie    County.      Adam    Lippert    v. 

August  Treiseh,  et  al. 

23.  Supreme  Court  —  New  York  County.     TJ.  S.  Trust 

Co.  V.  Eebecca  M.  Mapes,  et  al. 
23.  Supreme  Court  —  New  York  County.    Irving  Savings 
Institution  v.  Mary  J.  McNulty,  et  al. 

27.  Supreme  Court  —  New  York  County.    David  L.  Ein- 

stein V.  David  Cohen,  et  al. 
Xc»v.        2.  Supreme    Court  —  New   York    County.     Edward    J. 

Jetter  v.  Joseph  Klein,  et  al. 
4.  'Supreme  Court  —  New  York  County.     Kate  Barrett 

and  one  v.  Arrigo  Arrigoni,  et  al. 
7.  Supreme    Court  —  New    York    County.      Standard 

Trust  Co.  of  New  York  v.  John  J.  O'Hare,  et  al. 
7.  Supreme    Court  —  New   York   Coimty.      David   H. 

Taylor  v.  M.  MoCormack  Construction  Co.,  et  al. 

(Three  actions.) 
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Xov.        8.  Supreme  Court  —  Erie  County.    Buifalo  Commercial 
Bank  v.  Christine  Riesterer,  et  ah     (Two  actions.) 

11.  Supreme  Court  —  Monroe  County.  Eliza  C.  Unglenck 

V.  Henriette  Krause,  et  al. 

12.  Supreme  Court  —  Orange  County.  Carrie  V.  Burcher 

V.  Wallace  Fertilizer  Co.,  et  al. 

14.  Supreme  Court  —  New  York  County.     India  Wharf 

Brewing  Co.  v.  Pinkas  Tamofker,  et  al. 

15.  Supreme    Court  —  New   York    County.      Alexander 

Stein  V.  John  Brown,  et  al. 
17.  Supreme  Court  —  New  York  County.     Philip  Baoh- 
rach  V.  Michael  Weisberg,  et  al. 

20.  Supreme  Court  —  Kings  County.     Thomas  R.  Blake 

V.  Unknown  Heirs  of  Joseph  Cotamer,  dec'd.,  et  al. 

21.  Supreme  Court  —  New  York  County.    Excelsior  Sav- 

ings Bank  of  the  City  of  New  York  v.  Amalia  Deck- 
ing, et  al. 

24.  Supreme  Court  —  New  York  County.     Bowery  Sav- 
ings Bank  v.  George  A.  Riehl,  et  al. 

28.  Supreme  Court  —  Kings  County.    Peoples  Trust  Co- 
v.  Rose  Abraham,  et  al. 

28.  Supreme  Court  —  New  York  County.     William  R. 
Beal  V.  Isaac  Cohen,  et  al.    (Actions  1  and  2.) 
Dec.        2.  Supreme  Court  —  Kings  County.    Magdalena  Schlitz, 
etc.,  v.  Mary  Koch,  et  al. 
5.  Supreme  Court  —  Kings  County.     Emigrant  Indus- 
trial Savings  Bank  v.  Mary  Fay,  et  al. 

8.  Supreme   Court  —  New  York  County.     Richard   S. 

Collins  V.  Nicola  Damiano  et  al. 

9.  Supreme     Court  —  Schenectady     County.       August 

John  V.  Jennie  Malter  et  al. 

10.  Supreme  Court  —  Monroe  County.     John  C.  Light- 

house V.  Joseph  A.  Wolford,  et  al. 

11.  Supreme  Court  —  New  York  County*     Julius  Wer- 

ner V.  Adolph  Schwartz  et  al. 

14.  Supreme  Court  —  New  York  County.     Solomon  H. 

Kohn  V.  Henry  Tishman,  et  al. 

15.  Supreme  Court  —  Queens  County.    Edward  Richard- 

son V.  Patrick  Butler,  et  al. 
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Dec,       16.  Supreme  Court  —  Kings  County.     Max  Dorf  v.  Ida 
Simon,  et  al. 
16.  Supreme  Court  —  Xew  York  County.  Henry  Eoberts 
V.  John  Monaghan,  et  ah 

16.  Supreme   Court  —  New    York    County.      Philip    B. 

La  Roche  v.  Mayme  Katz,  et  al. 

17.  Supreme  Court  —  Xew  York  County.     Louis  Eick- 

wort  V.  William  H.  Danby,  et  al. 

18.  Supreme  Court  —  New  York  County.     Eva  Stem  v. 

Max  Helfstein,  et  al. 

19.  County  Court  —  Kings  County.     David  Shapiro  and 

and  ano.  v.  Ester  Steinberg,  et  al. 
24.  Supreme    Court  —  New    York-  County.      John    F. 

Calder  v.  Samuel  Kahn,  et  al. 
28.  Supreme   Court  —  New  York   County.     Antonio   G. 

Tomasollo  v.  Cristoforo  Zuccaro,  et  al. 

28.  Supreme   Court  —  New  York  County.     Clara  Hey- 

man  v.  Louis  Cashman,  et  al. 

29.  Supreme  Court  —  New   York  County.      Ce<-ilie   Et- 

tinger  v.  Jennie  H.  Morrison,  ct  al. 

30.  Supreme  Court  —  New  York  County.     Emigrant  In- 

dustrial Savings  Bank  v.  Lina  W.  K.  Fitzgerald, 
et  al. 

PARTITION  ACTIONS  INSTITUTED  DURING  THE 
YEAR  1908. 

Jan.       21.  Supreme  Court  —  Albany  County.     Margaret  Schae- 

fer  v.  Peter  Domis,  et  al. 
Feb.       14.  Supreme  Court  —  St.  Lawrence  County.     Eliza  J. 

Piercy  v.  Jane  L.  Powell,  et  al. 

20.  Supreme  Court  —  Kings  County.     Mary  Van  Buren 

Vanderpoel,  et  al.  v.  Robert  Benson,  et  al. 

21.  Supreme  Court  —  Greene  County.     William  W.   C. 

Simpson  v.  Mabel  M.  Brown,  et  al. 
March      3.  Supreme    Court  —  Onondaga    County.       James    G. 
Jones,  et  al.  v.  Myra  E.  Rowland,  et  al. 
9.  Supreme     County  —  Westchester     County.       James 
Field  Kennard  v.  Loretta  B.  Perry,  et  al. 
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March  27.  Supreme  Court — Suffolk  County.     Mary  Qnennard 

V.  Ruth  J.  Tyler,  et  al. 
April       6.  Supreme  Court  —  Monroe  County.    George  A.  Kapell 

V.  Henriette  Krause,  et  al. 
16.  Supreme     Court  —  Fulton     County.       Matilda     T. 

Blowers  v.  Edward  F.  Tietz,  et  al. 
May       16.  Supreme  Court —  Fulton  County.     Mai^ret  Moyer 

V.  Pauline  Schule,  et  al. 
20.  Supreme  Court  —  Cayuga  County.    Richard  J.  Blake 

V.  Helen  T.  Blake,  et  al. 

22.  Supreme   Court  —  Ifew  York  County.      Harry   W. 

Perelman  v.  Marcus  L.  Osk,  et  al. 

23.  Supreme  Court  —  New  York  County.     Aaron  Cole- 

man V.  Morris  Manheimer,  et  al. 
June      20.  Supreme  Court  —  New  York  County.    Sam  W.  Steel 

V.  Robert  S.  Smith,  et  al. 
July        7.  Supreme  Court  —  Cayuga  County.     Edgar  J.  Robin- 
son, etc.,  V.  Emma  T.  Boynton,  et  al. 
11.  County    Court  —  Queens    County.      Adam    Iberger 
et  al.  V.  Henry  Iberger,  et  al. 
Aug.        6.  Supreme  Court  —  Fulton  County.    Katy  Ann  Edick 
V.  William  Staley,  et  al. 
8.   Supreme  Court  —  Queens  County.     Alfred  L.  Golsh 
and  one  v.  Ferdinand  Golsh,  et  al. 
Sept.        5.  Supreme  Court  —  Xassau  County.     Florella  E.  Pea- 
body  V.  Charles  A.  Peabody,  et  al. 
15.  Supreme  Court,  New  York  County.    Francis  G.  Craw- 
ford V.  James  C.  Crawford,  et  al. 
22.  Supreme  Court  —  Xew  York  County.    Matthew  Mur- 
phy V.  William  Murphy,  et  al. 
Oct.  7.  County  Court  —  Westchester  County.     Warner  M. 

Blair,  et  al.  v.  James  H.  Dillon,  et  al. 
Xov.        5.  County  Court  —  Queens  County.    W.  Elmer  Payntar 
V.  Fanny  Sharpe,  et  al. 
7.  County  Court  —  New  York  County.    Sarah  Green  v. 
Rosa  Saberski,  et  al. 
14.  County  Court  —  Fulton  County.     Nina  Jacobson  t. 
George  H.  Walter,  et  al. 
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Dec.  3.  County  Court  —  Schenectady  County.  Maria  Quinn 
V.  Maria  Quinn,  et  al. 

18.  County  Court  —  Cortland  County.     James  Steers  7. 

Eli  Welch,  et  al. 
22.  County  Court  —  Queens  County.     Mary  Hodgson  v. 

Cyrus  Lawrence,  et  al. 
26.  County  Court  —  Steuben  County.     Charles  B.  Ilil- 
bom  V.  Jennie  Kinney,  et  al. 

APPLICATIOXS  FOR  AUTHORITY  TO  AMEND  CERTI- 
FICATES OF  INCORPORATION  OR  TO 
CHANGE  NAME. 

Jan.  4.  Supreme  Court  —  Kings  County.  Gilmoro  Realty 
Co.      (Amend  certificate.) 

Feb.  17.  Supreme  Court  —  Steuben  County.  Citizens  Elec- 
tric Service  Co.     (Amend  certificate.) 

19.  Supreme  Court. —  Erie   County,      W.   G.   King   Co. 

(Change  name.) 
March     7.  Supreme    Court  —  New    York    County.      Silverman 
Jones  Construction  Co.     (^Vmend  certificate.) 
14.   Supreme  Court  —  New  York  Coimty.  New  Medical 

Aid  Society.     (Amend  Certificate.) 
17.  Supreme  Court  —  Erie  County.    Harmon  Paint  Sup- 
ply Co.      (Change  name.) 
24.  Supreme  Court  —  New  York  County.     Abercrombios. 
(Change  name.) 
April     14.  Supreme  Court  —  New  York  County.    Stola's  System 

Propeller  Co.  (Amend  certificate.) 
May         1.  Suipreme  Court  —  New  York  County.     Austro-Hun- 
garian  Hospital.     (Change  name.) 
6.  Supreme  Court  —  Erie  County.     Koopka  Drug  Co. 
(Change  name.) 
27.  Supremo  Court  —  New  York  County.    Isaac  A.  Hop- 

pev  &  Son,  Inc.     (Change  name.) 
27.  'Supreme  Court  —  New  York  County.     Palisade  Em- 
broidery Works.     (Amend  certificate.) 
July        2.  Supreme  Court  —  Franklin   County.     Chasm  Power 
Co.      (Amend  certificate.) 
24 
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July  3.  Supreme  'Court  —  Xew  York  County.  Electric  Car- 
riage Call  Co.  (Change  name.) 

Aug.  7.  Supreme  Court  —  Xew  York  County.  Cornelius  B. 
Fish  &  Son,  Inc.     (Change  name.) 

Sept.  21.  Supreme  Court  —  Erie  County.  Faust-Mitchell  Co. 
(Change  name.) 

Oct.        15.  Supreme   Court  —  Xew  York   County.    Van  Bibber 
Co.  (Change  name.) 
23.  Supreme  Court — Onondaga  County.     John  Marsel- 
lus  Manufacturing  (^o.,  Limited.     (Change  name.) 

ACTIOXS   OR  PROCEEDIXGS   FOR   IXJUXCTTOX   OR 

MAXDAMUS  IXSTITUTED  AGAIXST  STATE 

OFFICERS  DURIXG  THE  YEAR  1908. 

Jan.  6.  Supreme  Court  —  Rockland  County.  People  ex  rel. 
Thaddeus  L.  Weatherly  v.  Charles  F.  ililliken, 
et  ah,  constituting  the  State  Civil  Ser\uce  Commis- 
sion, (^lan damns  to  com])el  certification  of  salary.) 
This  application  was  denied  on  the  sole  ground  of 
jurisdiction  and  a  new  action  with  the  same  title 
was  commenced  in  Albany  County  on  March  2d. 

14.  Supreme  Court — Albany  County.  People  ex  reL 
Charles  L.  Waenke  v.  Charles  F.  Milliken,  et  aL 
constituting  State  Civil  Service  Commission. 
(Mandamus  to  compel  defendants  to  certify  rela- 
tor's name  upon  the  payroll  of  the  sheriff's  office 
of  the  county  of  Kings  as  an  Assistant  Deputy 
Sheriff.) 

14.  Supreme  Court  —  Albany  County.  People  ex  reL 
James  M.  Manee  v.  Charles  F.  Milliken,  et  aL,  con- 
stituting State  Civil  Service  Commission.  (Man- 
damus to  compel  defendants  to  certify  relator's 
name  upon  the  payroll  of  the  sheriff's  office  of  the 
county  of  Kings  as  an  Assistant  Deputy  Sheriff), 

14.  Supreme  Court — Albany  County.  People  ex  reL 
Max  Wolff  V.  Charles  F.  Milliken,  et  aL,  constitut- 
ing State  Civil  Service  Commission.     (Mandamus 
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to  compel  defendant  to  certify  relator's  name  upon 
the  payroll  of  the  sheriff's  office  of  Kings  county  as 
an  Assistant  Deputy  Sheriff). 
Jan.  14.  Supreme  'Court  —  Albany  County.  People  ex  rel, 
William  L.  Beraud  v.  Charles  F.  Milliken,  ei  ah, 
constituting  State  Civil  Sen^ice  Commission. 
(Mandamus  to  compel  defendants  to  certify  relator's 
name  upon  the  payroll  of  the  sheriff's  office  of  tho 
county  of  Kings  as  an  i\5sistant  Deputy  Sheriff). 

14.  Supreme  Court  —  Albany  County.  People  ex  rel, 
Adam  Menger  v.  Charles  F.  Milliken^  et  oJ.,  con- 
stituting the  State  Civil  Sen^ice  Commission. 
(Mandamus  to  compel  defendants  to  certify  re- 
lator's name  upon  the  payroll  of  the  sheriff's  office 
of  the  county  of  Kings  as  an  Assistant  Deputy 
Sheriff). 

14.  Supreme  Court  — Albany  County.  People  ex  rel, 
Thomas  J.  Roper  v.  Charles  F.  Milliken,  et  ah,  con- 
stituting State  Civil  Service  Commission.  (Man- 
damus to  compel  defendants  to  certify  relator's 
name  upon  the  payroll  of  the  sheriff's  office  of 
Kings  county  as  an  Assistant  Deputy  Sheriff.) 

14.  Supreme  Court — Albany  County.  People  ex  rel, 
Joseph  Brandenstein  v.  Charles  F.  Milliken,  et  ah, 
constituting  State  Civil  Service  Commission.  (Man- 
damus to  compel  defendants  to  certify  relator's 
name  upon  the  payroll  of  the  sheriff's  office  of  Kings 
county  as  Assistant  Deputy  Sheriff.) 

14.  Supreme  Court  —  Albany  County.  People  ex  rel, 
Peter  B.  Scanlon  v.  Charles  F.  Milliken,  et  ah,  con- 
stituting State  Civil  Service  Commission.  (Man- 
damus to  compel  defendants  to  certify  relator's 
name  upon  the  pa;^Toll  of  the  sheriff's  office  of  Kings 
county  as  an  Assistant  Deputy  Sheriff.) 
20.  Supreme  Court — Albany  County.  "William  C. 
Sutherland  v.  Frederick  Skene  as  State  Engineer 
and  Surveyor.     (Injunction  to  restrain.) 
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Jan.  30.  Supreme  Court  —  Washington  county.  Matter  of  the 
application  of  Hiram  Hyde  for  a  writ  of  mandamus 
V.  Frederick  C.  Stevens  as  Superintendent  of  Pub- 
lic Works.  (To  compel  reinstatement  of  relator  as 
superintendent  of  repairs  on  the  canal.) 

Feb.  18.  Supreme  Court  —  Albany  County.  Oneonta  &  Mo- 
hawk Valley  R.  R  Co.  v.  Egburt  E.  Woodbury,  et 
al.j  constituting  the  State  Board  of  Tax  Commis- 
sioners. (Injunction  to  restrain  defendants  from 
making  public  certain  papers  and  reports  filed  with 
theon.) 

March  18.  Supreme  Court — Albany  county.  American  District 
Telegraph  Co.  v.  Egburt  E.  Woodbury,  et  al,  con- 
stituting the  State  Board  of  Tax  Commissioners. 
(Injunction  to  restrain  defendants  from  making 
public  certain  papers  and  reports  filed  with  them.) 

May  16.  Supreme  Court — -Hamilton  County.  IVIatter  of  the 
Application  of  J.  Harvey  Ladew  for  a  peremptory 
or  an  alternative  writ  of  mandamus  directed  to 
Martin  H.  Glynn,  State  Comptroller.  (To  compel 
defendant  to  furnish  applicant  with  certain  in- 
formation regarding  a  tax  sale.) 
19.  Supreme  Court  —  Kings  County.  John  J.  Tiemey  v. 
Helvetia  Swiss  Fire  Insurance  Co.  and  Otto  Kelsoy 
as  Superintendent  of  Insurance.  (Injunction  to 
restrain  defendant  Kelsey  from  paying  out  any 
moneys  deposited  by  defendant  Helvetia  Swiss  Fire 
Insurance  Co.) 

Juno  1.  Supremo  Court  —  Albany  County.  Matter  of  the  Ap- 
l)lication  of  Thomas  L.  Sheridan  for  a  peremptory 
writ  of  mandamus  v.  Martin  H.  Glynn  as  State 
Comptroller.  (To  compel  payment  for  lands  t^ken 
for  the  Barge  canal.) 
5.  Supreme  Court  —  Orleans  County.  Matter  of  the 
Application  of  Peter  Arnold  for  a  writ  of  man- 
damus V.  Frederick  Skene  as  State  Engineer  and 
Surveyor.  (To  compel  defendant  to  restore  appli- 
cant to  position  as  laborer.) 
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July  2.  Supreme  Court  —  Orleans  County.  Matter  of  the 
Application  of  Michael  Lahey  for  a  writ  of  man- 
damus V.  Frederick  Skene  as  State  Engineer  and 
Surveyor.  (To  compel  defendant  to  restore  appli- 
cant to  position  of  laborer.) 
9.  Supreme  Court  —  Orleans  County.  Matter  of  the 
Application  of  Charles  W.  Ensign  for  a  writ  of 
mandamus  v.  Frederick  Skene  as  State  Engineer 
and  Surveyor.  (To  compel  defendant  to  restore  ap- 
plicant to  position  of  laborer.) 
9.  Supreme  Court  —  Orleans  County.  Matter  of  the 
Application  of  Hugh  J.  Gallagher  for  a  writ  of 
mandamus  v.  Frederick  Skene  as  State  Engineer 
and  Surveyor.  (To  compel  defendant  to  restore 
applicant  to  position  of  laborer.) 

15.  Supreme  Court  —  Orleans  County.  Matter  of  the 
Application  of  Frederick  Simpson  for  a  writ  of 
mandamus  v.  Frederick  Skene  as  State  Engineer 
and  Surveyor.  (To  compel  defendant  to  restore  ap- 
plicant to  position  of  laborer). 

24.  Supreme  Court  —  Albany  County.  People  ex  rel. 
Katherine  J.  Rehklau  v.  Charles  M.  Bissell  as 
Fiscal  Supervisor.  (Mandamus  to  compel  defend- 
ant to  approve  estimates  submitted  to  him  by  the 
Board  of  Managers  of  the  State  Custodial  Asylum 
for  Feeble  Minded  Women  so  far  as  said  estimates 
relate  to  relator's  salary  from  December,  1907,  to 
date.) 

24.  Supreme  Court  —  Albany  County.  Matter  of  the 
Application  of  William  Wolf  for  a  writ  of  man- 
damus V.  Frederick  Skene  as  Stato  Engineer  and 
Sun^eyor.  (To  compel  defendant  to  restore  relator 
to  position  of  laborer.) 

29.  Supreme  Court  —  Albany  County.  Matter  of  the 
Application  of  Alexander  T.  Porter  for  a  writ  of 
mandamus  v.  John  S.  Whalen  as  Secretary  of  State. 
(In  re  sending  out  of  election  notices  under  new 
apportionment  act) 
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Aug.  8.  Supreme  Court  —  Kings  County.  Matter  of  the  Ap- 
plication of  William  L,  D.  O'Grady  for  a  per- 
emptory writ  of  mandamus  v.  Frank  L.  Polk,  ei  al,, 
comprising  the  Municipal  Civil  Service  Commission 
and  the  State  Civil  Service  Commission.  (To 
compel.) 
12.  Supreme  Court  —  Xew  York  County.  Matter  of  the 
Application  of  Henry  \V.  Jessup  for  a  writ  of  man- 
damus V.  John  S.  Whalen  as  Secretary  of  State. 
(To  comjiel  the  filing  of  the  certificate  of  incorpora- 
tion of  the  Jebail  Settleanent.) 

Se})t.  14.  Supreme  Court — Kings  County.  People  ex  rel, 
Frederick  W.  Ahrens  v.  Charles  F.  Milliken,  et  al,, 
•  constituting  State  Civil  Service  Commission. 
(Mandamus  to  compel  defendants  to  place  position 
of  assistant  cashier  in  the  office  of  the  countv  clerk 
of  Kings  county  in  the  exempt  class.) 
14.  Supreme  Court  —  Kings  County.  People  ex  rel. 
\jo\xh  Green  v.  Charles  F.  Milliken,  et  ah,  con- 
stituting the  State  Civil  Sen^ice  Commission. 
(Mandamus  to  compel  defendants  to  place  position 
of  chief  in  charge  of  marriage  license  bureau  in  the 
office  of  the  county  clerk  of  Kings  county  in  the 
exempt  class.) 
17.  Supreme  Court  —  Albany  County.  Lemuel  G.  Burr 
V.  Otto  Kelsey,  individually  and  as  Superintendent 
of  Insurance.  (Injunction  to  restrain  Superinten- 
dent from  continuing  the  investigation  of  charges 
made  against  plaintiff  by  one  Pierson.) 

Oct.  ().  Supreme   Court  —  Albany  County.     Columbian  Na- 

tional Life  Insurance  Co.  v.  Otto  Kelsey  as  Super- 
intendent of  Insurance.  (Injunction  to  restrain 
defendant  from  revoking  the  license  of  the  plain- 
tiff to  do  business.) 

Nov.  4.  Supreme  (^>urt  —  L'lster  County.  Town  of  Marl- 
lx>niugh  V.  Frederick  Skene  as  State  Engineer  and 
Surveyor.  (Injunction  to  restrain  defendant  from 
awarding  the  contract  for  Road  No.  309.) 
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Xov.  6.  Supreme  Court  —  Albany  County.  People  ex  rel.  De: 
loss  B.  CanoU,  ei  al.  v.  John  S.  Whalen  as  Secre- 
tary of  State.  (Mandamus  to  compel  filing  of  cer- 
tificate of  incorporation  of  Royal  Securities  Co. 
refused  on  ground  that  it  provided  for  nonvoting 
preferred  stock.) 

9.  Supreme  Court  —  Albany  County.  Lehigh  Valley 
R.  R.  Co.  V.  John  Williams  as  Commissioner  of 
Labor.  (Injimction  to  restrain  enforcement  of  act 
providing  for  bi-monthly  payment  of  wages.) 

9.  Supreme  Court  —  Albany  County.  Xew  York  Cen- 
tral &  Hudson  River  R.  R.  Co.  v.  John  Williams 
as  Commissioner  of  Labor.  (Injunction  to  restrain 
enforcc^inent  of  act  providing  for  bi-monthly  pay- 
ment of  wages.) 

9.  Supreme  Court  —  Albany  County.  Erie  R.  R.  Co.  v. 
John  AVilliams  as  Commissioner  of  Labor.  (In- 
junction to  restrain  enforcement  of  act  providing 
for  bi-monthly  payment  of  wages.). 

9.  Supreme  Court  —  Albany  County.  Delaware,  Lacka- 
Avanna  &  Western  R.  R.  Co.  and  Syracuse,  Bing- 
hamton  &  New  York  R.  R.  Co.  v.  John  W^illiams  as 
Commissioner  of  Labor.  (Injunction  to  restrain  en- 
forcement of  act  providing  for  bi-monthly  payment 
of  w^ages. ) 

9.  Supreme  Court  —  Albany  County.  Ix>ng  Island 
R.  R.  Co.  V.  John  Williams  as  Commissioner  of 
Lal>or.  (Injunction  to  restrain  enforcement  of  act 
providing  for  bi-monthly  pa>Tnent  of  wages.) 

9.  Supreme  Court  —  Albany  County.  Pennsylvania  R. 
R.  Co.  V.  John  Williams  as  Commissioner  of  Labor. 
(Injunction  to  restrain  enforcement  of  act  provid- 
ing for  bi-monthly  pa^^nent  of  wages.) 

9.  Supreme  Court  —  Albany  County.  Northern  Central 
Railway  Co.  v.  John  Williams  as  Commissioner  of 
Labor.  (Injimction  to  restrain  enforcement  of  act 
providing  for  bi-monthly  payment  of  wages.) 
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Xov.  9.  Supreme  Court  —  Albany  County.  Patrick  A.  Lillia 
V.  Frederick  Skene  as  State  Engineer  and  Surveyor. 
(Injunction  to  restrain  defendant  from  letting 
Good  Roads  contracts.) 

24.  Supreme  Court  —  jN'ew  York  County.  People  ex 
rel.  Sender  Jarmulowsky  v.  Martin  H.  Glynn, 
Comptroller.  (Mandamus  to  compel  defendant  to 
file  a  bond  provided  for  by  chapter  479,  Laws  1908, 
with  individual  sureties  instead  of  a  surety  com- 
pany.) 
Doc.  4.  Supreme  Court  —  Albany  County.  People  ex  rel. 
Edward  M.  Cole  v.  Ifartin  H.  Glynn,  Comptroller. 
(Mandamus  to  compel  defendant  to  draw  warrant.) 
8.  Supreme  Court  —  Xew  York  County.  Warren  & 
Wetmore  v.  Charles  F.  Howard,  et  ah,  constituting 
Commission  on  Xew  Prisons  and  others.  (Injunc- 
tion to  restrain  erection  of  State  Prison  to  take  the 
place  of  Sing  Sing  Prison,  etc.) 

17.  Supreme  Court  —  Albany  County.  New  York,  On- 
tario &  Western  Railway  Co.  v.  John  Williams  as 
Commissioner  of  Labor.  (Injunction  to  restrain 
enforcement  of  act  providing  for  bi-monthly  pay- 
ment of  wages.) 

1 7.  Supreme  Court  —  Albany  County.  Frank  Sullivan 
Smith  as  Receiver  of  the  Pittsburg,  Shawmut  & 
Northern  Railroad  Co.  v.  John  W^illiams  as  Com- 
missioner of  Labor.  (Injunction  to  restrain  en- 
fopcoment  of  act  providing  for  bi-monthly  payment 
of  wages.) 

20.  Supreme  Court  —  Albany  County.  Edmund  W. 
Smith  V.  Frederick  Skene  as  State  Engineer.  (In- 
junction to  restrain  defendant  from  hearing  com- 
plaint made  on  coampletion  of  Road  607.) 

31.  Supreme   Court — Ontario  County.     Frank  S.   Lap- 
ham  V.  Sidney  B.  Reed,  Frederick  Skene  as  Stato  - 
Engineer  and  others.     (Injimction  to  restrain  ac- 
ceptance of  Road  607.) 
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MISCELLANEOUS  ACTIONS  AND  PROCEEDINGS  IN- 
STITUTED DURING  THE  YEAR  1908. 

Jan.  3.  Supreme  Court — New  York  County.  In  the  Matter 
of  the  Application  of  the  Consolidated  Gas  Com- 
pany of  New  York  for  an  order  appointing  a  referee 
to  take  depositions  and  perpetuate  testimony  as  pre- 
scribed in  article  10,  title  1,  chapter  14,  of  the 
Code  of  Civil  Pivxjedure. 

14.  Supreme  Court  —  Rockland  County.  The  People  v. 
Erie  Railroad  Co.  (Action  to  recover  a  penalty  for 
a  violation  of  the  eight-hour  telegrapher's  law). 

20.  Supreme  Court  —  Monroe  Coimty.  The  People  v. 
John  T.  Caley,  et  al.  (Injunction  to  restrain  de- 
fendants from  doing  business  as  Royal  Mutual  Eire 
Insurance  Co.  of  Monroe  county.) 

20.  Supreme  Court  —  Albany  County.  The  People  v. 
National  Carriage  Dealers  Protective  Association. 
(Dissolution.) 

24.  Supreme  Court  —  Erie  County.  In  the  Matter  of  the 
Petition  of  William  S.  Jackson,  Attorney-General, 
for  an  order  directing  August  J.  Hager  and  others 
to  appear  before  a  Referee  for  examination  pur- 
suant to  chapter  690  of  the  Laws  of  1899.  (In  re 
Violation  of  Anti-Trust  Law  —  Milk  Dealers'  Pro- 
tective Association  of  Buffalo.) 

28.  Supreme  Court  —  New  York  County.  Sarah  E.  Cook 
and  others  as  Executrix  and  Executors  of  the  will  of 
Charles  T.  Cook,  deceased,  v.  Tiffany  &  Co.,  et  al. 
(Construction  of  a  will.) 

30.  Supreme  Count  —  Kings  Coimty.  Henry  J.  DeBoer 
V.  George  J.  Smith,  if  living,  et  al.  (Action  for  an 
accounting.) 
Feb.  1.  Supreme  Court — New  York  County.  Catherine 
Coleman  v.  Margaret  Coyle,  as  Executrix,  etc.,  of 
the  will  of  Jane  Moore,  deceased,  et  al,  (Con- 
struction of  a  will.) 
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Feb.  1.  Supreme  Court  —  Onondaga  County.  The  People  v. 
Herbert  Brown  and  Jacob  H.  Winter.  (Action  to 
cancel  a  judgment  of  record.) 
3.  Supreme  Court  —  Erie  County.  The  People  v.  Peter 
Kramer.  (Two  actions  to  discharge  judgments  of 
record. ) 

8.  Supreme   Court  —  Oswego  County.     Peoples  Gas  & 

Electric  Co.  v.  Oswego  Canal  Co.,  the  Attorney- 
General,  et  al.  (Action  to  determine  right  to  use 
waters  of  Oswego  river.) 

12.  Supreme  Court  —  Kings  County.  Hermann  Tictjen 
V.  Peter  F.  Ewer,  et  ah  (To  remove  clr)ud  from 
title.) 

20.  Supreme  Court  —  Dutchess  County.  The  People  v. 
Antone  Michalski.     (Writ  of  habeas  corpus.) 

20.  Supreme    Court  —  St.    Lawrence    County.      Proctor 

Manufacturing  Co.  v.  George  S.  Conkey,  et  aL 
(Foreclosure  of  mechanic's  lien.) 
26.  Supreme  Court  —  Washington  County.  The  People 
V.  Charles  C.  Paige,  et  aL  (To  remove  cloud  from 
title.) 
March  4.  Supreme  Court  —  Kings  County.  Robert  Given,  Jr. 
V.  Marquis  L.  Keyes,  et  al.  (To  determine  title  to 
real  property.) 

9.  Supreme  Court  —  New  York  County.     Matter  of  the 

Application  of  Cjtus  Clark  and  others  for  the  can- 
cellation of  a  certain  bond  or  obligation  made  by  the 
Hamilton  Bank  of  New  York  city  to  the  People  and 
for  their  release  and  discharge  as  sureties  on  said 
bond. 
19.  Supreme  Court  —  New  York  County.  The  People  v. 
Mutual  Reserve  Life  Insurance  Co.     (Dissolution.) 

21.  Supreme  Court  —  Suffolk  County.    Charles  C.  Patter- 

son V.  People.     (Determine  title  to  real  property.) 

28.  Supreme  Court  —  New  York  Coimty.     The  People  v. 

Oriental  Bank.     (Dissolution.) 

29.  The  People  v.  Mechanics  &  Traders'  Bank.     (Dissolu- 

tion.) 
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April  3.  Circuit  Court  of  the  United  States  —  Southern  Dis- 
trict of  Xew  York.  A.  Leo  Everett  as  Ancillary  Re- 
ceiver of  the  Rhine  &  Moselle  Fire  Insurance  Co.  of 
Staatsburg;  Germany  v.  Helvetia  Swiss  Fire  Insur- 
ance Co.  of  St.  Gall,  Switzerland.  (To  determine 
the  title  to  a  trust  fund.) 

10.  Supreme  Court  —  Xew  York  County.  Matter  of  the 
Application  of  the  E-mpire  Keystone  Improvement 
Co.,  a  Xew  York  corporation,  to  file  a  certificate  of 
its  incorporation  rmnc  pro  tunc, 

10.  Supreme  Court  —  Appellate  Division  —  Third  De- 
partment. Martin  II.  Ghnin  as  Comptroller  of  tho 
State  of  Xew  York  v.  Henry  W.  Conklin  as  Referee, 
and  Security  Trust  Co.,  of  Itochestcr,  as  Trustee. 
(Submission  of  an  agreed  controversy  involving 
Stock  Transfer  Tax  Law.) 

14.  Supreme  (^mrt  —  Saratoga  County.  People  ex  rel. 
Horace  E.  McKnight  as  District-Attorney  of  Sara- 
toga County  V.  Union  Bag  and  Pajxir  Co.  (Action 
to  recover  a  penalty  under  the  Tax  Law. ) 

18.  Supreme  Court — Xew  York  County.  Matter  of  the 
Application  of  the  U.  S.  Exchange  Bank,  a  do- 
mestic corporation,  for  termination  of  its  corporate 
existence  pursuant  to  section  79-a  of  Banking  Law. 

27.  Supreme  Court  —  Kings  county.  Peoples'  Trust  Co. 
as  Trustee,  etc.  v.  Juliana  A.  Ferguson,  et  al.  (Ac- 
tion for  accoimting.) 

30.  Supreme  Court  —  Xew  York  County.  Matter  of  the 
extension  of  the  corporate  existence  of  the  Apollo 
Realty  Co. 
May  ().  County  Court  —  Dutchess  County.  People  ex  rel. 
Aaron  J.  Rosenthal  v.  Robert  E.  Lamb  as  Superin- 
tendent of  Matteawan  State  Hospital.  (Writ  of 
habeas  corpus.) 

13.  Supreme  Court — St.  Lawrence  County.  Ogden  H. 
Tappan,  et  al.  v.  Clemence  Construction  Co.,  et  al. 
(Foreclosure  of  lien.) 
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May  14.  Supreme  Court  —  Albany  County.  The  People  ex 
Tel,  The  Pullman  Co.  v.  INIartin  11.  Glynn  as 
State  Comptroller.  ((Certiorari  to  review  assess- 
ment of  taxes.) 

15.  Supreme  Court  —  Cayupra  County.  Patrick  M.  Her- 
ron,  et  al.  v.  The  Scofield  Co.  rt  aL  (Foi'colosure 
of  lien.) 

20.  Supreme  Court  —  Erie  County.  The  People  ex  rcL 
Harry  Fen  ton  and  Dodds  Bros.  Co.,  Inc.  v.  Charles 
A.  Wieting  as  Commissioner  of  Agriculture,  and 
John  II.  Grant  as  Assistant  Commissioner  of  Agri- 
culture.    (Writ  of  prohibition.) 

28.  Supreme  Court,  Appellate  Division,  Second  Depart- 
ment. In  the  Matter  of  the  Probate  of  the  last 
will  and  testament  of  Edward  Warren  Dav,  de- 
ceased. 
June  5.  Circuit  Court  of  the  United  States,  Southern  District 
of  New  York.  Stuart  Lindsley  v.  Natural  Car- 
bonic Gas  Co.  et  al.  (Injunction  to  restrain  de- 
fendants from  enforcing  the  Act  of  the  Legisla- 
ture for  the  preservation  of  the  mineral  springs  at 
Saratoga  Springs.) 

5.  Supreme  Court  —  Kings  County.     Frederick  Biehl, 

etc.  V.  Coney  Island  Realty  &  Improvement  Co. 
et  al.  (Action  against  directors  of  defendant  for 
misconduct.) 

6.  Justice  Court  —  Rockland   County.      The  People  v. 

Antonio  Manglass.  Summary  proceeding  to  re- 
move tenant  for  nonpayment  of  rent.) 

9.  Supreme  Court  —  Albany  County.  Travelers'  Insur- 
ance Co.  V.  Otto  Kelsey  as  Superintendent  of  In- 
surance. (To  obtain  an  interpretation  of  section 
97  of  the  Insurance  Law.) 

9.  Supreme  Court  —  Xew  York  County.  Matter  of  the 
xlpplication  of  Cleveland  H.  Dodge  and  Grace  H. 
Dodge  to  perpetuate  the  testimony  of  Maturin  L, 
Delafield  and  Thomas  E.  Thorn, 
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June        9.  Supreme  Court  —  New  York  County.    Matter  of  the 
Application  of  Edward  C.  Delafield  to  perpetuate 
the  testimony  to  real  property. 
9.  Supreme  Court  —  New  York  County.    Matter  of  the 
Application  of  Maturin  L.  Delafield  to  perpetuate 
testimony  as  to  real  property. 
9.  Supreme  Court  —  New^  York  County.     Matter  of  the 
Application  of  Julia  L.   Delafield  to  perpetuate 
testimony  as  to  real  property. 
9.  Supreme  Court  —  Xew  York  County.     Matter  of  the 
Application  of  John  Ross  Delafield  to  perpetuate 
testimony  as  to  real  property. 
9.  Supreme  Court  —  Orange  County.     Charles  T.  Dun- 
ning V.  County  of  Orange,  et  al.     (Action  to  set 
aside  action  of  State  Engineer  in  re  Good  Road 
No.  411.) 

18.  Supreme  ("oiirt  —  AVostchester  County.  Anna  C. 
Nolte  V.  Sylvia  Bennett,  et  al.  (To  determine  title 
to  real  estate.) 

20.  Supreme  Court  —  New  York  County.  Jean  Benton 
Todd  V.  Indian  Kettles  Park  Assn.  (To  determine 
title  to  real  estate.) 

20.  Supreme  Court  —  Albany  County.  The  People  v. 
Amelia  Eichenfield.  (To  recover  penalty  for  fail- 
ure of  Gotham  Despatch  and  Express  Co.  to  file 
report.) 

2.*^.  Supreme  Court  —  Orange  County.  The  People 
ex  rel.  Jacob  L.  Hicks  v.  Jacob  F.  Pierce.  (Quo 
warranto  to  tes-t  title  to  office.) 

23.  Supreme  Court — New  York  County.  Soimd  View 
Land  and  Improvement  Co.  v.  Henry  Streigcl, 
et  al.     To  set  aside  sale  of  real  estate.) 

25.  Supreme  Court — Albany  County.  Wilbur  K.  Mat- 
thews and  George  H.  Dupee  v.  Martin  H.  Glynn  as 
State  Comptroller.  (To  recover  moneys  paid  un- 
der Stock  Transfer  Tax  Law.) 

27.  Supreme  Court  —  Kings  County.  Matter  of  the  Re- 
port of  the  Proceedings  of  the  Guardian  Savings 
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Bank  of  the  Borough  of  Brooklyn  and  their  peti- 
tion to  have  it  adjudged  that  the  franchise  is  sur- 
rendered and  the  existence  of  said  corporation 
terminated. ) 

June  '27,  Supreme  (^ourt  —  Xew  York  County.  Edward  S. 
Fowler,  etc.  v.  Rebecca  Andrews,  et  dl.  (Aooountr- 
ing  by  trustee.) 
29.  Supreme  Court  —  x\lbany  County.  The  People  v. 
William  Iligby  Nichols.  (Action  for  a  penalty 
under  the  Banking  Law.) 

July  W,  Supreme  Court  —  Albany  County.  The  People  ex  reL 
Hewitt  Realty  Co.  v.  Martin  H.  Glynn  as  State 
Comptroller.  (Certiorari  to  review  assessment  of 
taxes.) 

4.  Supreme    Court  —  Montgomery    County.      John    E. 

Larrabee,  et  al,  v.  The  Scofield  Co.,  et  al,  (Fore- 
closure of  lien.) 
6.  Supreme  Court  —  Xew  York  County.  The  People 
ex  rel.  Port  Morris  Land  and  Improvement  Co.  v. 
Martin  H.  Glynn  as  State  Comptroller.  (Certi- 
orari to  review  assessment  of  taxes.) 

5.  Supreme  Court  —  Xew  York  County.     Archibald  M. 

Shrady,  et  al.  v.  Joseph  Bird,  et  al.  (Accounting 
by  trustee.) 

10.  Supreme  Court  —  Xiagara  Coimty.  The  People 
ex  rel.  Frank  B.  Seeley  v.  Frederick  Stevens  as 
Superintendent  of  Public  Works.  (Certiorari  to 
review  dismissal  of  relator.) 

15.  Supreme  Court  —  Orleans  County.  Peoples'  Bank  & 
Trust  Co.  V.  Albion  Power  Co.,  et  al.  (To  compel 
receiver  of  defendant  to  issue  Receiver's  certificate.) 

1 8.  Supreme  Court  —  Xew  York  County.  John  Leonard 
as  Assignee  of  Blake,  McMahon  &  Co.  v.  James  Mc- 
Kenna  and  James  Darragh.  (To  compel  State 
Comptroller  to  draw  a  warrant.) 

24.  Supreme  Court  —  Xew  York  County.  People  ex  rel. 
Lemuel  G.  Biirr  v.  Otto  Kelsey  as  Superintendent 
of  Insurance  and  ano.     (Writ  of  Prohibition.) 
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July  24.  Supreme  Court  —  Broome  County.  Edgar  G.  Free- 
man, et  al.  V.  Winfield  S.  Velsor,  et  ah  Foreclos- 
ure of  lien.) 
24.  Supreme  Court  —  Erie  County.  Matter  of  the  Appli- 
cation of  Frederick  J.  Weber  for  an  order  author- 
izing the  filing  and.  recording  of  a  certificate  re- 
viving the  existence  of  the  International  Ferry  Co. 
30.  Supreme  Court  —  New  York  County.  Joseph  Bird 
as  substituted  trustee,  etc,  v.  Charles  H.  Appley, 
et  al.     (Action  for  an  accounting.) 

Aug.  7.  Supreme  Court  —  Albany  County.  The  People  ex  rel. 
Lincoln  Trust  Co.  v.  Martin  H.  Glynn  as  State 
Comptroller.  (Certiorari  to  review  assessment  of 
of  taxes.) 

7.  Supreme  Court  —  New  York  County.     Matter  of  the 

Application  of  Otto  Heimbuch  for  payment  of  his 
distributive  share  of  the  estate  of  Rosina  Heim- 
buch, deceased. 

8.  Supreme  Court  —  Albany   County.      The  People  v. 

Geysers  Xatural  Carbonic  Acid  Gas  Co.,  of  Sara- 
toga Springs,  N.  Y.  (Injunction  to  restrain  de- 
fendant from  violating  chapter  429,  Laws  of 
1908.)  " 

8.  Supreme  Court  —  Albany  County.  The  People  v. 
Kew  York  Carbonic  Acid  Gas  Co.  (Injunction  to 
restrain  defendant  from  violating  chapter  429, 
Laws  of  1908.) 

8.  Supreme  Court  —  Albany  County.  The  People  v. 
Lincoln  Spring  Co.  (Injimction  to  restrain  de- 
fendant from  violating  chapter  429,  Laws  of  1908.) 

8.  Suj)reme  Court  —  Albany  Comity.  The  People  v. 
Natural  Carbonic  Gas  Co.  (Injunction  to  restrain 
defendant  from  violating  chapter  429,  Laws  of 
1908.) 

8.  Supreme  Court  —  Albany  County.  The  People  v. 
Mary  Augusta  Patterson.  (Injunction  to  restrain 
defendant  from  violating  chapter  429,  Laws  of 
1908.) 
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Aug.  8.  Supreme  Court  —  Albany  County.  The  People  v. 
Harry  M.  Lovengsten.  (Injunction  to  restrain  de- 
fendant from  violating  chapter  429,  Laws  of  1908.) 

11.  Supreme  Court  —  Rensselaer  County.  C.  Fred 
Luquer  v.  Frederick  C.  Stevens  as  Superintendent 
of  Public  Works.  (To  recover  damages  for  being 
discharged  from  the  position  of  foreman  of  public 
works.) 

21.  Supreme  Court  —  Albany  County.  Matter  of  the 
Petition  of  William  S.  Jackson,  Attorney-General, 
for  an  order  for  the  examination  of  certain  persons 
under  the  provisions  of  chapter  690,  Laws  of  1899. 
(Violation  of  Anti-Trust  Law  by  certain  coal  carry- 
ing roads.) 

23.  Supreme  Court  —  Xew  York  County.  The  People 
V.  Arthur  Gate  and  Paul  Salvin.  (To  discharge 
defendant  Salvin  from  a  judgment  recovered 
against  him  on  a  forfeited  bail  bond  —  defendant 
Salvin  now  being  a  bankrupt.) 

23.  Supreme  Court  —  New  York  County.  The  People 
V.  Samuel  Cuperman  and  Paul  Salvin.  (To  dis- 
charge defendant  Salvin  from  a  judgment  recovered 
against  him  on  a  forfeited  bail  bond  —  defendant 
Salvin  now  being  a  bankrupt.") 

31.  Supreme  (^ourt — Saratoga  County.  The  People  ex 
rrh  George  Scott  Towne  v.  Douglas  C.  Moriarta, 
et  ah  (To  determine  title  to  oiRce  of  Health 
Officer  of  the  Village  of  Saratoga  Springs.) 
Sej)t.  2.  Supreme  Court  —  Albany  County.  Alphio  Laudani, 
d  al.  V.  Vulcan  Engineering  Co.,  et  al.  (Fore- 
closure of  lien.) 
1).  Supreme  Court  —  St.  Lawrence  County.  Myron  F. 
Backus  V.  The  People,  et  al.  (Foreclosure  of 
lien.) 

10.  Supreme  Court  —  Xew  York  County.  Matter  of  the 
Application  for  the  cancellation  of  a  "  Gold  and 
Silverware  Manufacturer's  Bond "  filed  by  John 
F.  Schrink  &  Son  with  the  Secretary  of  State. 
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Sept.  15.  Supreme  Court  —  Albany  County.  The  People  v. 
Congress  Spring  Co.  (Injunction  to  restrain  de- 
fendant from  violating  chapter  429,  Laws  of  1908.) 

18.  Supreme  Court — -Albany  County.  The  People  v. 
Rochester  &  Eastern  Rapid  Ry.  Co.,  ct  al.  (Action 
to  cancel  and  annual  franchises  of  gift  in  village 
of  Canandaigua.) 

23.  Supreme  Court  —  Westchester  County.  Matter  of 
the  Application  of  Francis  M.  Carpenter  for  the 
appointment  of  a  substituted  trustee  in  place  and 
stead  of  Zopher  and  John  T.  Carpenter,  deceased, 
trustees  under  certain  instruments  containing  gifts 
to  religious  uses,  to  wit,  ^*  Friends  Meeting  "  at  Mt. 
Kisco,  N.  Y. 

23.  Supreme  Court  —  Saratoga  County.  Alwin  II.  Col- 
lins V.  Ferguson  Contracting  Co.,  et  al.  (Fore- 
closure of  lien.) 

26.  Supreme  Court  —  Xew  York  County.  The  People 
V.  Twenty-eighth  &  Twenty-ninth  Streets  Cross- 
town  Railroad  Co.     (Dissolution  of  defendant.) 

26.  Supreme  Court  —  Schenectady  County.  Fort  Wayne 
Electric  Works  v.  People.     (Foreclosure  of  lien.) 

30.  Supreme  Court  —  Orange  County.     The  People  ex 
rel.   Aaron  J.   Rosenthal   v.   Robert  B.   Lamb  as 
Su|)erintendent     of    Matteawan    State    Hospital. 
(Writ  of  habeas  corpus.) 
Oct.  2.  Circuit  Court  of  the  United  States  —  Southern  Dis- 

trict of  New  York.  Max  J.  Brandenstein,  et  al.  v. 
John  J.  Tiemey,  et  al.  (To  compel  payment  of 
fluids  deposited  with.  Superintendent  of  Insurance.) 

10.  Supreme  Court  —  Suffolk  County.  Matter  of  the 
Application  of  Louisa  C.  Price  to  perpetuate  the 
testimony  of  certain  witnesses  relating  to  certain 
real  proj^erty  situated  in  Sayville,  Suffolk  County. 

12.  United  States  Supreme  Court.  The  People  of  the 
State  of  New  York  v.  The  State  of  New  Jersey 
and  the  Passaic  Valley  Sewerage  Conmiissioners. 
(Writ  of  injunction  to  restrain  defendants  from 
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carrviug  out  their  plan  of  construction  for  the 
building  of  the  Passaic  valley  sewer  whereby  it  will 
empty  into  and  ]>ollute  the  waters  of  the  Hudson 
river. ) 

Oct.  30.  Supreme  Court — Westchester  County.  The  People 
^.r  reL  John  H.  Storer  v.  State  Water  Supply  Com- 
mission. (Certiorari  to  review  action  of  defendant 
on  application  of  Ossining  Board  of  Water  Com- 
missioners. ) 
31.  Supreme  Court  —  Oneida  County.  I..eonard  F. 
Bradford  et  al,  v.  Patrick  J.  McCaffrey,  ef  ah 
(Foreclosure  of  lien.) 

Nov.  14.  Supreme  Court  —  Westchester  County.  Michael 
O'Toole  and  one  v.  August  Becker,  et  al.  (To  re- 
move cloud  from  title.) 

17.  Supreme    Court  —  Onondaga     County.       Rock     Cut 

Stone  Co.  v.  John  Weber  &  Sons,  Inc.,  et  ah 
(Fore<-losure  of  lien.) 

18.  Supreme  Court  —  Xew  York  County.     Matter  of  the 

Applicaticm  of  Jose))h  Oussani  for  an  order  au- 
thorizing the  filing  and  recording  of  a  certificate 
reviving  th(»  corporate  existence  of  The  Oiissani 
Const  met  i(m  Co. 

23.  Supreme     (\)urt  —  St.     Lawrence     County.       John 

I>un]>hy  and  one  v.  People  of  the  State,  et  al. 
( Fore*closure  of  lieai.) 

24.  Su]>reme   Court  —  Xew  York   County.      Robert   T^e 

[Xforrell  as  Chairman  of  the  Automobile  Manufac- 
turer's Committee  v.  Frederick  Skene.  (To  coin- 
])el  return  of  money  deposited  with  State  Engi- 
neer.) 
Dec.  5.  Supre^me  Court  —  Kings  County.  Charles  Wirtz  v. 
Rosie  Pattison,  et  al.  (Determine  title  to  real 
estate.) 
8.  Supreme  Court  —  Kings  County.  In  the  Matter  of 
the  AppHcatiem  of  the  First  Austrian  Veterans 
BenevoleMit  Society  for  an  order  permitting  it  to 
sell  to  its  members  certain  real  property. 
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Dec.  8.  Supreme  Court  —  Niagara  County.  Herbert  L. 
WTiite,  et  al  v.  Matthew  Walsh  as  County  Clerk  of 
Niagara  County.  (Action  to  recover  moneys  paid 
under  protest  pursuant  to  the  Mortgage  Tax  Law.) 
8.  Supreme  Court  —  Albany  County.  Martin  II. 
Glynn  as  Comptroller  v.  City  of  Glens  Falls.  (Ac- 
tion to  recover  defaulted  principal  and  interest  on 
sewer  bonds  of  deft.) 

11.  Supreme  Court — Albany  County.  People  ex  rel. 
Kochester  Trust  &  Safe  Deposit  Co.  v.  Martin  H. 
Gl\^^l  as  Comptroller.  (Certiorari  to  review  taxa- 
tion of  relator.) 

1().  County  Court  —  Onondaga  County.  In  the  Matter 
of  the  Petition  of  the  Ilaberle  Crystal  Spring 
Brewing  Co.,  for  the  discharge  of  a  certain  mort- 
gage- 

19.  Supreme  Court  —  Kings  County.  Louis  I.  Grimes 
V.  Jessie  Pakenham,  et  al.  (Construction  of  a 
will.) 

19.  Supreme  Court — New  York  County.  In  the  Mat- 
ter of  the  Petition  of  William  S.  Jackson  as  At- 
torney-General, etc.,  for  an  order  requiring  Edward 
E.  Lee  as  treasurer  of  the  committee  representing 
the  United  Colored  Democracy  party  in  the 
Boroughs  of  Alanhattan  and  Bronx  to  file  a  true 
and  c()m])lete  statement  pursuant  to  chapter  502  of 
the  Laws  of  1900,  as  amended  by  chapter  590,  of 
the  Laws  of  1907. 

19.  Supreme  Vowr\  —  Putnam  County.  In  the  Matter 
of  the  Petition  of  William  S.  Jackson  as  Attorney- 
General,  etc.,  for  an  order  requiring  A.  C.  Town- 
send  as  chairman,  and  Charles  P.  Cole  as  treas- 
urer, resj>ectively,  pf  the  committee  representing 
the  Democratic  party  in  the  County  of  Putnam  to 
file  a  true  and  complete  statement  of  the  receipts 
and  exjienditures  of  said  committee  in  accordance 
with  the  requirements  of  chapter  502  of  the  Laws 
of  1900,  as  amended  by  chapter  590  of  the  Laws 
of  1907. 
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Dec.  19.  Supreme  Court  —  Chemung  County.  In  the  Matter 
of  the  Petition  of  William  S.  Jackson  as  Attorney- 
General,  etc.,  for  an  order  requiring  John  Deister 
as  treasurer  of  the  Democratic  party  of  Chemung 
(^ounty  to  file  an  amended  statement  of  his  re- 
oeiptvS  and  expenditures  in  connection  with  the  gen- 
eral election  of  November  3,  1908. 

19.  Supreme  Court  —  Kings  County.  In  the  Matter  of 
the  Petition  of  William  S.  Jackson  as  Attorney- 
General,  etc.,  for  an  order  requiring  Charles  E. 
Teale  as  treasurer  of  the  committee  representing 
the  Republican  party  of  the  County  of  Kings  to 
file  an  amended,  true  and  complete  statement  of  the 
receipts  and  expenditures  of  said  committee  and 
for  an  order  requiring  the  Hamilton  Trust  Co.,  to 
file,  etc.,  in  accordance  with  the  requirements  of 
chapter  502  of  the  Laws  of  1906  as  amended  by 
chapter  596  of  the  Laws  of  1907. 

19.  Supreme  Court  —  Montgomery  County.  W.  Fenton 
Myers  as  receiver  of  Globe  Electric  Controller  Co. 
V.  Xew  Globe  Manufacturing  Co.  (Application  of 
plaintiff  to  recover  property  transferred  to  defend- 
ant.) 

23.  Supreme  Court —  St.  Lawrence  County.  The  People 
ex  rel.  Eepublican  and  Journal  Company  v.  John 
H.  McCarthy,  et  al.  (Certiorari  to  review  designa- 
tion by  Board  of  Supervisors  of  a  newspaper  to  puV 
lish  Session  Laws,  etc.,  in  St.  Lawrence  county.) 

25.  Supreme  Court  —  Rensselaer  Coimty.  Michael  Fitz- 
gerald V.  John  G.  Peck.  (Action  against  defendant 
in  his  official  capacity  as  x\ssistAnt  Chief  Bridge 
Designer.) 

25.  Supreme  Court  —  Kings  County.  Frank  O.  Hupf,  et 
aL  V.  Greenwood  Cemetery,  et  al.  (To  determine 
title  to  real  estate.) 

28.  Supreme  Court — St.  Lawrence  County.  Antonio 
Levato  v.  People,  et  al.     (Foreclosure  of  lien.) 
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Deo.  25.  Supreme  Court  —  New  York  County.  Leroy  Ho]> 
kins  V.  Concrete  Plant  Manufacturing  Co.  (Peti- 
tion to  extend  receivership.) 
25.  Supreme  Court  —  New  York  County.  Olive  F.  Judd 
y.  Concrete  Plant  Manufacturing  Co.  (Petition  to 
extend  receivership.) 

30.  Supreme  Court  —  Monroe   County.      The   People  v. 

Charles  H.  Peck,  et  al.  (Injunction  to  restrain  de- 
fendants from  doing  business  as  Rochester  Mutual 
Fire  Insurance  Co.) 

31.  Supreme  Court  ^^ — Cayuga  County.    Irving  W.  Smith 

and  George  C.  Pearson  v.  J.  Charles  Dayton,  et  al. 
(Foreclosure  of  lien.) 


Digiti 


ized  by  Google 


75S  Report  of  the  Attorxey-Gexerai^ 

CERTIFICATES  OF  DTCOBPORATIOir  EXAMIHED. 

Intemational  Sunshine  Branch  for  the  Blind. 

Arlington  Infirmary. 

New  York  Mission  and  Home  for  Boys. 

Brooklyn  Hebrew  Dispensary  Society. 

Plumbers  Aid  Society  of  Brooklyn. 

Harlem  Polyclinic 

Medina  Hospital. 

Catholic  Aid  Society  of  Buffalo. 

Rockaway  Beach  Hospital  and  Dispensary. 

German  Hospital  Association  of  Schenectady. 

■Caledonian  Hospital. 

Samaritan  Free  Dispensary  of  the  City  of  Buffalo. 

St.  Joseph's  Hospital  of  Elmira. 

Council  Home  for  Jewish  Children. 

Bronx  Day  Nursery. 

Infant  Science  Academy. 

Washington  Heights  Day  Xursery. 

Friend  in  Xeed  Day  Xursery. 

Harkm  Home  of  the  Daughters  of  Israel. 

Dr.  Lloyd's  Sanitarium. 

Home  for  Aged  Women,  Greene  county. 

Shetland  Memorial  Hospital. 

\Vhite  Cross  Hospital  Relief  Association. 

Guardian  Angel  Home  and  Industrial  School. 

David  and  Helen  Getman  Memorial  Home. 

Mt.  St.  Mary  Hospital,  Xiagara  Falls. 

Audubon  Hospital. 

Mutual  Hospital  Society  of  BrookljTi. 

St  Agnes  Hospital  for  Crippled  and  Atypical  Children. 

Star  of  Hope  Home. 

Swedish  Augustana  Home  for  Aged. 

Central  Federation  of  Labor  Tuberculosis  Pavilion. 

Har  Moriah  Hospital  of  the  Galician  and  Bucovinaen  Federation. 

Xew  York  Probation  Association. 

Washington  County  Home  for  Aged  Women. 

Sisters  of  St.  Joseph  of  Troy. 

East  Xew  York  Maternity  Hospital. 
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AGRICULTURAL  LAW. 

The  total  number  of  violations  of  the  agricultural  and 
pure  food  laws  referred  to  this  office  by  the  Agricul- 
tural Departmtent  during  1908  has  been 831 

Xumbers  of  these  violations  were  against  the  same  par- 
ties and  were  joined  in  one  complaint,  making  the  total 
number  of  cases  brought  by  the  Stat<? 698 

The  State  has  been  successful  by  settlement  or  judgment 

in 513 

Cases   discontinued  by  reason  of  insufficient   evidence, 

death  of  defendant,  judicial  decisions,  etc 101 

Judgments  were  rendered  against  the  People  in 18 

Xumber  of  cases  still  in  hands  of  designated  attorneys 

for  prosecution 720 

Amount  of  penalties  and  costs  recovered  and  turned 

over  to  State  Treasurer $34,767  14 


AGRICULTURAL  LAW  —  JUIM5MENTS  RECOVERED  BY  THE  DEFEND- 
ANTS AGAINST  THE  PEOPLE  AND  CERTIFICATES  FOR  COSTS 
SIGNED   BY   THE   ATTORNEY-GENERAL. 

Oscar  Bailey,  bob  veal,  1134 $56  20 

Lackawanna  Mill  and   Elevator  Co.,   C.   C.  F.   S. 

(two  cases) 216  32 

W.  F.  Clark,  bob  veal,  9286 75  08 

John  Petriicci,  lard,  8044 52  09 

Marcello  Faillace,  lard,  780 66  56 

Dairy  Products  Co.,  milk 10  00 

S.  Szanyogh,  lard,  8086 92  52 

Edward  S.  Green,  bob  veal,  1256 81  72 

Frank  Mone,  lard,  8045 106  18 

Edward  Forshee,  bob  veal,  2670 84  87 

John  Goodrich,  bob  veal,  4888 18  40 

Henry  Reed,  l>ob  veal,  1978 53  88 

Fred  Hower,  bob  veal,  5151 28  85 
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Emma  M.  French,  milk,  10279 $6(2  33 

Thomas  Beardsley 74  28 

Joseph  Lewis,  lard,  2895 25  00 

Isaac  C.  Terwilliger,  milk,  13249 100  49 

Fred  Howe,  bob  veal,  5106  et  al 99  18 

George  Es|)eiilaub,  bob  veal,  3034,  3040,  1,  2,  3,  4,  5  12o  67 


AGRICULTURAL     LAW  —  JUDGMENTS    RECOVERED     IN  FAVOR    OF 
THE  STATE  REMAINING  UNCOLLECTED. 

William  Vigars,  Jr.,  milk $148  00 

E.  Balch,  bob  veal,  6513 

B.  B.  Payne,  bob  veal, 1,000  00 

William  Ilohl,  quarantine  ., 179  78 

Frank  W.  Brown,  milk,  13176 133  56 

James  Sink,  milk,  15366 105  34 

Louis  Glassgold,  oleomargarine,  5787 57  00 

Wallace  Fertilizer  Co.,  0.  F.,  3273 87  60 

John  Stopf,  oleomargarine,  10501 110  50 

Louis  Luke,  tomato  ketchup 404  37 

H.  H.  Godell,  bob  veal 3,807  68 

*Kornblum  Bros.,  bob  veal,  201,  233 224  65 

*Morris  Kampf,  linseed  oil , 57  65 

*Harry  W^allach,  oleomargarine,  5183 112  15 

*Max  Kaplan,  vanilla  extract,  957 59  65 

*CharIes  Schlichting,  lemon  extract,  1917 112  15 

(Defendant  has  paid  $13.25  on  account  of  this 
judgment) 

Eichard  M.  Sogers,  milk,  12G94 198  21 


AGRICULTURAL    LAW  — ACTIONS    IN    WHICH    THE    PEOPLE    WERE 
DEFEATED   DURING    xgoS. 

Marcello  Faillace,  lard,  730. 
John  Petrucci,  lard,  3044. 
Frank  Mono,  lard,  3045. 


*  Disposed  of  by  New  York  City  Bureau. 
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S.  Szanyogh,  lard,  3036. 

W.  W.  Edwards,  lard,  3048. 

Edward  Forshee,  bob  veal,  2670. 

W.  F.  Clark,  bob  veal,  9236. 

Thomas  Bingham  &  Co.,  bob  veal,  246. 

E.  S.  Green,  bob  veal,  1256. 

W.  H.  Wilmarth,  evaporated  apples,  889. 

Oscar  Bailey,  bob  veal,  1134. 

Henry  W.  Degenbardt,  oleomargarine,  10015. 

Paul  E.  Henpel,  oleomargarine,  10016. 

William  H.  Hale,  oleomargarine,  5161. 

William  H.  Hale,  oleomargarine,  5162. 

Isaac  Terwilliger,  milk. 

Lackawanna  Mill  and  Elevator  Ce.,  C.  C.  F.  S.  (two  oases). 

Dennis  &  Herring,  bob  veal,  190,  191,  254,  5455. 

AGRICULTURAL   LAW  — APPEALS  TAKEN   DURING   THE   YEAR   1908. 

*A.  V.  D.  Dobbins,  oleomargarine,  5568.    Appeal  by  defendant. 
Samuel  Schwartz,  lard,  3034.    Appeal  by  defendant 
Liberman  Dairy  Co.,  milk  special.    Appeal  by  defendant. 
Liberman  Dairy  Co.,  milk  special.    Appeal  by  defendant. 
Liberman  Dairy  Co.,  milk  special.    Appeal  by  plaintiff. 
Joseph  Lewis,  lard,  2895.     Appeal  by  plaintiff. 
John  Bosch  &  Son,  milk,  14249.    Appeal  by  plaintiff. 
*Thomas  Bingham,  bob  veal,  1268.    Appeal  by  plaintiff. 
American  Baking  Co.,  oleomargarine.    Appeal  by  defendant. 
L.  Fried  &  Son,  oleomargarine.    Appeal  by  defendant. 
Simpson  &  Crawford,  oleomargarine.     Appeal  by  defendant. 
*Elias  Gottfried,  oleomargarine,  5560.     Appeal  by  defendant. 
*Dennis  &  Herring,  bob  veal,  190-1,  254,  5454.     Appeal  by 
plaintiff. 

*Samuel  DeXoyellcs,  bob  veal,  193,  487.    Appeal  by  defendant. 
*William  H.  Mowerson,  bob  veal,  4294.    Appeal  by  defendant. 


*  Dis<posed  of  by  New  York  City  Bureau. 
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AGRICULTURAL   LAW  — CASES   DISCONTINUED   DURING   THE  TEAR 
ino8   AND   REASONS   THEREFOR. 

Reconnneiulatiou  of  (/onnnissioner  of  Ag^icMilture  —  Opinion  of 
the  AttonieA'-Gonoral  liiter]>peting  the  Pure  Food  Law  — 
Death  of  Defendants  —  Statute  of  Limitations,  or  Insufficient 
Evidence  to  Sustain  Action. 

Defpfidanis  and  violations: 
Rochester  Delicatessen  (\>.,  maple  syrtip,  408. 
Harold  Harder,  milk,  1:374:9. 
Shook  k  Roraback,  syrup,  2472. 
A.  AV.  Ham,  syrup,  247(5. 
W.  C.  AVinslow,  vanilla,  356. 
J.  E.  Muldoon,  syrup,  24G6. 

E.  D.  Xiver,  syrup,  246(6. 
W.  C.  Winslow,  Nianilla,  356. 

Faxon,  Williams  &  Faxon,  jell-o,  2321. 

American  Agricultural  k  Chemical  Co.,  C.  F.,  2010. 

W.  H.  Tookhom,  lard,  2844. 

Fred  A.  Gage,  (\  C.  F.  S.,  1113. 

William  Cassidy,  lard,  3452. 

H.  Sheldon  &  Co.,  lard,  2975. 

C.  E.  Nichols,  bob  veal,  6602. 

F.  B.  Payne,  bob  veal,  4060. 
Crescent  Dairy  Co.,  milk  special. 
Peter  Oher,  milk  s})ecial. 
George  W.  Hoch,  oko,  5717. 
James  F.  Butler,  lard,  2820. 

(\  S.  Best,  mustard,  35S6. 

James  B.  Brennan,  lard,  3629. 

King  &  Palmer,  Ix.b  veal,  3964. 

W.  S.  Weed  Ice  Cream  ("o.,  milk  special. 

A.  B.  Hanlon,  lard,  3516. 

G.  F.  Goetzman,  milk,  14077. 
Robert  Smith,  quarantine  for  rabies. 
Wilscm  Bros.,  lard,  1928. 

J<:'hn  M.  ChaudKTS,  lard,  3550. 
William  H.  Pownal,  milk,  15356. 


•  Disposed  of  by  New  York  City  Bureau. 
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Chester  A.  Eobdaw,  milk,  16021. 

New  York  Grocery  Co.,  butter,  62. 

Robert  Damniejer,  milk,  16022. 

L.  S.  Van  Slyke,  bob  veal,  179. 

Smith,  Perkins  &  Co.,  vanoleum,  729. 

Thomas  F.  Guinane,  mustard,  965. 

G.  H.  Howell,  maple  syrup,  769. 

Converse-IIubbanl  Co.,  C.  C.  F.  S.,  2268. 

C.  E.  Allen,  C.  C.  F.  S.,  655 

W.  L.  Xoyes,  C.  C.  F.  S.,  3650. 

T.  R.  Peck  &  Son,  C.  C.  F.  S,  1058 

W.  II.  Afowerson,  bob  veal,  416. 

Peter  O'Xeil,  C.  C.  F.  S.,  3455. 

George  F.  Thompson,  oleo,  5629. 

Stumpf  &  Walter,  C.  C.  F.  S.,  3264. 

Jame«  I).  Fleming,  syrup,  2341. 

T.  M.  Donohue,  C.  F.,  3132. 

J.  E.  Hamm,  bob  veal,  1804. 

Jacob  Kulls,  condensed  milk,  5132. 

Rochester  Fertilizer  Co.,  C.  F.,  3743. 

N.  H.  Clark,  C.  C.  F.  S.,  1001. 

L.  V.  Bohn,  milk,  14091. 

F.  A.  Seaver,  C.  F.,  950. 

J.  M.  Walker  &  Son,  butter,  1005. 

Carl  Webster,  quarantim^. 

George  Adsit,  milk,  16041. 

S.  T.  Hyatt,  C.  C.  F.  S.,  602. 

II.  X.  liater  &  Co.,  C.  C.  F.  S.,  792. 

W.  J.  Ferrick,  maple  syrup. 

James  McGroder,  maple  syrup. 

*Ilarrv'  Greenberg,  lemon  extract,  951. 

*Orseck  Bros.  &  Kaufman,  vanilla  extract,  961. 

*Abrahani  P.  Krakauer,  vanilla  extract,  1919. 

H-O.  Co.,  malt,  1033. 

*Victor  Xitte,  vinegar,  3926. 

*X.  Rolx^rtv*,  l)ob  veal,  575. 

*  Isaac  Lefkowitz,  lemon  extract,  1048. 

*IIerman  Lefkovvitz,  vanilla^  extract,  1942. 
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*H.  &  A.  SonneBstrahl,  lemon  extract,  978. 

*Nicholas  Fuda,  oleo,  5634. 

*  James  M.  Logan,  Jr.,  milk,  13871. 

*Jolin  Statis,  olive  oil,  1918. 

*Sam  Levy,  milk,  13931,  13935. 

*Jacob  Blum,  milk,  14002. 

*George  H.  Fuerste,  comp.  lard,  5199. 

*Emanuel  Frank,  bob  veal,  6532,  6533,  6535,  6536,  6537. 

*T.  Ilenry  Lohsen,  &  Co.,  pepper,  932. 

*Vaiighn's  Seed  Store,  Cora.  Fert.,  1920. 

*AVilliam  Elliott  &  Sons,  Com.  Fert,  1911. 

*George  B.  Robinson,  Jr.,  C.  C.  F.  S.,  536. 

nVeeber  &  Don,  Cora.  Fert.,  1915. 

*irollister,  Chase  &  Co.,  Com.  Fert,  376. 

*J.  &  T.  Adikes,  C.  C.  F.  S.,  383. 

*Bowker  Fertilizer  Co.,  Com.  Fert.,  374. 

*Adolpli  Prince,  grape  juice,  302. 

*Liberman  Dairy  Co.,  milk,  14024. 

*McDormott  Bunger  Co.,  milk,  11823. 

*JaQob  C.  Wund,  milk,  14026. 

*Beakes  Dairy  Co.,  milk,  11825. 

*T.  S.  Williamson  &  Bro.,  bob  veal,  6525,  65'26,  6527. 

*Fred.  Koth,  lemon  extract,  1035. 

*irax  Baron  &  Co.,  lemon  extract,  1050. 

*IIenry  Baron,  lemon  extract,  964. 

*Max  Kaplan,  Lemon  extract,  956. 

*Wolf  Shienker,  vanilla  extract,  966. 

AGRICULTURAL    LAW  —  PENALTIES   AND    COSTS    COLLECTED    DUR- 
ING  THE   YEAR    igo8. 

Defendants  and  Violations.  Penalty.  Costs. 

John  H.  Trask \>al   $50  00          

Arioli-Luprani-Pilaroscia    Olive  oil    50  00          

E.   &  C.   Hewitt Milk   50  00  $84  64 

Alex  Penny Milk   50  00          

Jerry  Ra^an  &  Sons Molasses    50  00          

Floyd  B.  Tompkins Milk   134  64          

George  C.  North Molasses    50  00  26  00 

W.  J.  Garrett Molasses    50  00          

•Max  Baron  &  Co Vanilla    60  00  8  00 


*  Disposed  of  by  New  York  City  Bureau. 
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Defendants  and  Violations. 

*Chas.  Schlicting   Lemon    

*Henry  Greenberg    Vanilla    

*()rseck  Bros.  &  Kaufman Lemon   extract.. 

*Henry  Baron  Vanilla    

W.  J.  Hoff Milk 

Henry  &  Missert C.  C.  F.  S 

James  Butler 

Simpson  &  Manning C.  C.  F.  S 

R.  A.   Miller Oleo   

J.  W.  Matthews  Co Pepper   

A.   W.   Hollister Pepper    

G.   L.    Palmer Bob  veal   

J.  S.  Suflfern Vinegar    

Frank  Bambara    Lard  

Slavonian  Association Lard  

F.  R.  Pierson  &  Co C.  F 

Louis   Pfahl  &   Sons C.  C.  F.  S 

John  Kam  Malting  Co C.  C.  F.  S 

Dairy  Products  Co Milk  special 

John    Peterson    Oleo    

J.  P.  EJli» Bob  veal   ....'.'! 

J.   L.    Springer Bob  veal   

Charles  Seeley  and  one Milk   

IL  &  H.  G.  Wagner Olive  oil   ...... 

M.   J.    Flanagan Lard  

Xormanskill  Dairy  Co Milk 

H.  C.  Allen C.  C.  F.  S. .  . . ! 

Diedrich    Krener    Butter   

Charles  A.  Roth Oleo 

Brooklyn  Milk  &  Cream  Co Milk    

High  Ground  Dairy  Co Milk    

Thomas  Roulston   Molasses    

C.  VV.  Osterhout Milk   '. 

D.  H.  Betts Milk 

Walker  &  Weed Milk  special  . . . 

G.  K    Smith Bob  veal   

F.  S.  Alspaugh  &  Co Bob  veal 

Moses  Strauss  Co Bob  veal 

Simmons  Estate   Milk 

Henry  Schlenski    [  Milk  .......... 

Charlos  E.  Weise Milk  .......... 

Samuel   Schwartz   Milk  .......... 

N.    Schlitzer    Milk  .......... 

John    B.   Crouse Milk  .......... 

E.  E.  Williams '. '  Bob  veal   . ,.... 

O.  J.  Green T^ard 

H.    C.    Smith Molasses    

John  H.  Trask Bob  veal 

Emma  M.  French Milk 

Whitmyer  &  Rankin Pickles  ..., 

Anton  Kremis  Lard 

Frank  H.  Bardeen Milk  .......... 

J.  Edward  Mackee .'  Milk . . 

Hyman  Cohen   Cream    

T.   C.   Ives Pepper 

O.  E.  Bosco Lard  

F.  B.  Hull  &  Co Grain    

David    Shapiro    Cream    

Henry  T^pinsky   Crea,m    

Henry  T.  Wett Milk 


•Disposed  of  by  New  York  City  Bureau, 


Penalty. 

Costs. 

$13  25 

50  00 

$3  66 

50  00 

3  00 

50  00 

25  00 

50  00 

50  00 

8  00 

50  00 

25  00 

25  00 

25  00 

ioo  66 

25  00 

50  00 

25  00 

50  00 

50  00 

25  00 

60  00 

97  63 

60  00 

60  00 

50  00 

200  00 

121  24 

50  00 

25  00 

50  66 

25  00 

50  00 

50  00 

50  00 

7  00 

200  00 

50  00 

50  00 

5  60 

50  00 

8  00 

50  00 

8  00 

50  00 

13  00 

50  00 

50  00 

25  00 

50  00 

1,000  00 

182  08 

170  00 

50  00 

7  00 

50  00 

7  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

85  00 

50  00 

50  00 

IOO  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

60  00 

29  00 

50  00 

7  00 

50  00 

7  00 

50  00 

7  50 
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Defendants  and  Violation h.  Penalty.  Costa. 

Hamilton  Dairy  Co Milk    $100  00  $9  50 

Henry  Koster    Milk 50  00  7  00 

Otto  Gruhn    Milk   50  00  8  00 

Standard  Dairy  Co Milk    100  00  17  00 

Standard  Dairy  Co Milk   50  00          

James  R.   Cobine Milk   50  00         

(iiorge    L.   Lyon C.  C.  F.  S 50  00          

C.  C.  Wvun Milk   50  00          

R.   H.   George Milk   50  00  10  00 

A.    D.    Avery Milk   50  00  10  00 

Floyd  Tremper    Milk   50  00  10  00 

A.    J.    Myers Milk  50  00  10  00 

Maurice  VVachman   I^rd 50  00          

Samuel  Schwartz   Lard  50  00          

Paul  Schnoll    Milk   50  00          

Ferdinand  Houck   Milk   50  00          

Patrick  Stack   Milk   50  00          

Frank  J.  White Milk    50  00  25  00 

Noah    S.    Brigg.s Milk    50  00  25  00 

James   Vanderwerken    Milk    50  00  25  00 

Frank  None Butter   50  00  81   89 

Eli  Snyder   Milk    100  00  28  OO 

H.   J.   Albert Milk    100  00          

Curtiss  &   Hughes C.  C.  F.  S 50  00          

Vlvsses  O.  Bunting Milk   50  00          

C/Paddelford    Bob  veal 150  00  25  00 

John   McKinnev    Milk 18  65 

Kentner  &  Ainsworth Bob  veal   50  00  35  OO 

Wilbur  S.   Burrows Milk   50  00  10  00 

E.    Brady    Bob  vuil   50  00          

L.   J.    Buchanan Bob  veal 50  00  25  00 

Orson    P.    Manchester Milk    50  00  25  00 

Ernest   W.   l^wis Milk 50  00          

Edwin   W.    Dixson Milk   50  00  10  00 

Thomas    E.   Harden Butter   200  00          

Charles   S.   Morris Butter   200  00         

D.  S.    Gray Milk    100  00          

John    Brown    Milk    50  00  10  00 

Thomas    Brohaven    Milk   50  00  10  00 

Victo  Dumas   Milk   50  00          

J.   H.   Foulderman Milk   50  00          

George   E.   Todd Bob  v«al   50  00          

Frank  H.  Wood Bob  veal 100  00          

T.   X.    Crowner Milk   100  00  28  43 

Daniel   Craft    Milk    50  00  30  50 

Matthew   Sweeney    Milk   50  00          

Robert  H.   Mvers Milk   50  00          

Adolpli  Gurkin   Milk   50  00          

R.  F.  Stevens  Co Milk   50  00         

Mever   Ress    Milk   50  00          

W/  D.   Doughtv  and  one Milk   50  00  8  00 

Orange   Co.   Milk  Association Milk    50  00  8  00 

John   St«llman    Milk   50  00  3  00 

Alex.  Campbell    Milk   50  00  8  00 

♦J.    Smith    Milk    100  00          

♦JoPeph  Probanski   Milk    100  00         

•Henrv  Petrie   Milk    100  00         

♦August  Karaton    Milk    100  00          

*Rudolph    Schlidt    Milk   100  00         

♦John    E.    Rosasco Milk   50  00  10  00 

•Clover  Farm  Co Milk    100  00          


*  Disposed  of  by  New  York  City  Bureau. 


Digitized  by 


Google 


Report  of  the  Attorxey-Gener.vl. 


767 


Defendants  and  Violations. 


*M.  Dreyer  

*E.  Westerman   

•Peter    Karsten    

♦Standard  Dairy  Co 

•Hamilton    Dairv    Co 

•Beakes  Dairy   Co 

♦Joseph   Dondero    

•William  Tannebaum    . . . 

Dwight  H.  Frayer 

Jackson  Poole   

Ray  B.  Miller 

Edgar    Holcomb    

I^on    R.   <!rumb 

Charles   DeVaul    

William    Young    

A.  W.   Alexander 

John  Ragan 

G.   A.  Marvin 

G.  E.  Shepardson 

Alonzo  D.  Cornell 

Simon   Peterson    

E.  E.    Williams 

Cowan  &  Co 

F.  Weiler   

Charles   D.   Dunbar 

Chauncev  Garner    

B.  F.  Silsbee 

Hanlon  Bros 

Walter  S.  Gall)el 

Stephen  Hollands 

Dave  Frank   

May,  Levy  &  May 

Buffalo    Milk    Co 

Johnson   &    Albee 

Fred   LaShomb    

Elihu  Wilson 

I^wis   Draper    

T,  &  A.  Walpole 

Joseph  Taberski    

X.   Y.   Grocery  Co 

A.  Rees  Sons* 

Rochester   Public  Market. 

Alois  Stocker   

John  Schaefer 

James  Sampson 

Charles  Levitz 

Henry  Punchard   

Patrick  H.  Nicholson.... 

George  J.  Blowers 

J.  C.  Landsheft 

Peaifield    &    Stone 

Marshall  &  Noble 

C.  H.   Rowe 

Harry   Sampson    

Byron  Grev  &  Sons 

William  Killigrew    

Wheeler  Bros.  &  Jjce 

Martin  &   Brace 

Vorhees  Milling  Co 

Maxson  A   Starin 

Dock  &  Coal  Co 


Milk    

Penalty. 

$100  00 

50  00 

100  00 

Costs. 

Milk   

Milk    

Milk       

$25  00 

Milk    

Milk    

I^rd   

I^rd   

Milk    

400  00 

100  00 

50  00 

50  00 

100  00 

100  00 

50  00 

100  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

100  00 

100  00 

85  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

50  00 

100  00 

200  00 

500  00 

1,500  00 

100  00 

100  00 

50  00 

50  00 

50  00 

r           50  00 

r           50  00 

50  00 

50  00 

50  00 

50  00 

Milk    

Milk   

Milk    

Milk   

Milk   

26  00 

Milk   

2U  00 

Lard   

Molasses    

Lard   

I^rd   

Molasses    

Milk    

Bob  veal    

C.  C.   F.  S.... 
Milk    

25  00 
25  00 

Milk    

25  00 

Milk    special    . 

Milk    

C.  F 

Milk          ...      . 

25  00 
25  00 
25  00 

C.   C.  F.   S.... 

Bob  veal   

l?ob  veal    

Milk  .special   .  . 
Milk  special  .  . 
^f  ilk 

29  75 

Milk 

Milk 

Milk 

31  00 
30  00 
25  00 

Milk 

Renovated  butte 
Renovated  butte 
Maple  svrup  . . 
Milk   ..'....      . 

io  00 

'25*60 
25  00 

Conden.sed  milk 
Lemon  extract. 
Mu.stard 

10  00 

8  00 

25  00 

Lemon    extract. 

Bob  veal   

Milk       

100  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

100  00 

17  07 

Milk  special   .  . 

C.  C.  F.  S 

c.  r.  F.  S 

(\  C.  F.  S 

Milk   

27  66 
27  00 
10  00 

C.  C,  F.  S 

C.  C.  F.  S 

C.  C.  F.  S 

C.  C.  F.  S 

C.C.  F.  S 

C.C.  F.  S 

C.C.  F.  S 

'34* i6 
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Defendants  and  Violations.  Penalty.  Costs. 

Sam  Talarico Bob  veal   $50  00         

Bodine  &  Hendrick Bob  veal 75  00  $11  00 

John  W.  Williams Bob  veal 500  00         

George  Lyon  &  Sons C.   F 50  00  27  60 

E.  L.  Anderson  &  Son C.    F 50  00  30  00 

William  Ledger    C.   F 100  00  31  76 

O.  S.  Lawrence C.   F 100  00  26  00 

Thomas  Conef rey   Oleo   50  00  7  00 

American  Agricultural  Chemical  Co. .  C.   F 50  00  13  00 

H.  G.  Hoag Bob  veal 150  00  20  00 

Andrew  Gahan    Bob  veal 50  00         

George  Noss  &  Sons : . . .  Evaporated     ap- 
ples      50  00         

Wooster  &  Mott C.C.  F.  S 100  00         

Albert  Rouss  C.  C.  F.  S 50  00          

Ed  Smith   Bob  veal 150  00         

G«orge  Bowen   Milk   50  00          

Frank  Smith  and  one Bob  veal 50  00         

C.  O.  Ford Bob  veal 50  00         

Buflfalo  Fertilizer  Co C.    F 1,  550  00  310  00 

Frank  L.   Forge C.    F 50  00         

J.   D.    Salisbury C.    F 50  00         

L.  L.  Ruber C.   F 60  00  25  00 

J.  B.  Pease C.   F 60  00  25  00 

Herman  Guesslin   C.   F 100  00         

Martin  Bauer    Bob  veal 60  00         

O.   R.   WTiitney C.    F 60  00  2  69 

Charles  Zeller   C.   F 60  00  25  00 

Thomas  J.  Healey Condensed  milk.  60  00 

Harvey  W.  Sclkolnick Condensed  milk .  50  00 

Edward  Rafter    Condensed    milk.  60  00 

Wallace   &  Thomson Condensed   milk.  50  00 

George  L.  Scheifele Butter    50  00 

Eugene  Hart   Milk   50  00  15  00 

Harry  Golls   Oleo    50  00  3  00 

John  C.  Van  Cleaf Oleo    50  00  8  00 

Cliarles   Jeiabek    Oleo    50  00  7  00 

John   Reinhard    Oleo    50  00  7  00 

Andrew  Richter Oleo    30  00 

Simon  Karp Oleo   50  00 

P.  Pfeifer   Oleo   100  00 

Kapel  Bruner Butter    50  00 

William  Metzgar   Oleo   50  00 

Herman  Thon    Oleo    45  00 

Morris  Green  Oleo   60  00 

Morris  Schoenberg   Oleo 15  00 

Charles   Schneider    Oleo    50  00  8  00 

William  Lingenfelser Vanilla 18  12 

William  Auscomb C.    F 60  00  15  00 

H.    Hutchinson C.    F 50  00  15  00 

Wooster  &  Mott C.    F 50  00  15  00 

Nichols  &  Webster C.    F 100  00  60  00 

C.   I^cv   Fuller C.    F 50  00         

W.  P.  Pierson C.   F 50  00         

Seward  Hamilton C.    F 50  00         

McCoy  &  Best C.  C.  F.  S 31  00 

Bowker  Fertilizer  Co C.    F 100  00  26  00 

Coe,   Mortimer   Co C.    F 200  00  60  00 

American  Agricultural  Chemical  Co.  .  c.    F 50  00  13  00 

Tillotson  Bros Bob  veal 200  00  60  00 

J.  M.  Thornburn  &  Co C.    F 100  00  7  00 

E.  J.  Solway Q.  p. 60  00 


7  00 

17  00 

7  00 

7  00 
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Defendants  and  Violations. 

L.  E.  Coe Milk   

Maurice   Davidson    Butter    

David  Harrin Cream    

Julius  Quat Cream    

X.  R.  Jones Milk   

.  Chapin  &  Peckham C.  C.  F.  S 

Victoria  Brylski   Butter   

J.   K.   Spencer Milk   

I.  A.   Perry C.  C.  F.  S 

Franco  American  Hygienic  Co Vanilla    

Zophia  Kowal^ki    Milk   

S.  Disanti '. Bob  veal   

F.  J.  Murray  &  Co Bob  veal   

Jelliffe,   Wright   Co Bob  veal 

Walter  Van  Skiver Milk   

WMlson  Bros Milk   

John   Balduf    Milk   

Coe,  Mortimer  Co C.    F 

Johnson  &  Dennison Oleo   , 

Edward  Brown    Oleo   , 

G-.  T.  Conklin C.    F 

James   S.   Strong C. 

White  &  Halsey C. 

H.    P.   Tuthill C. 


F.. 
F.. 
F. 


Edward    Smith    C.    F 

E.  A.  Harris C.   F 

McCoy  &  Best C.  C.  F.  S 

August  Domon    Milk    

Mrs.  Ida  A.  Childs Milk    

Vernie  E.  Bruner Milk    

Domel  Christ Milk   

W^alter  Lape    Milk   

A.  A.  Mundulo Milk   

Abraham   Gawett,   Sr Milk   

Carl  E.  Jones Milk  

G.  A.   Ives C.  C.  F.  S 

Paul  J.  Rich Cream 

Frank  Ryhke,   Sr Milk   

William  Killigrew   C.  C.  F.  S 

J.  Chadeavne  &  Son C.  C.  F.  S 

William   Foland    Milk   

James  S.  Hills Milk   

Arthur  Downs  C.   F 

J.  H.  Lehr C.   F 

F.  Fickensen    C.   F 

Murray  S.  Brown Milk   

M.    Bergman    C.  F 

W.    W.   Phipps C.  F 

McCartney   &   Lovell C.  C.  F.  S 

Stephen  Hill    Milk  

Abraham  Haber    Vanilla    

James  S.  Nelson Milk   

Jacob  Hilzinger Sausage 

Auburn  Grocery  Co Catsup 

Saeger  &  Manges C.  C.  F.  S ^ 

E.  H.  Halsey Vanilla  extract.  * 

Frederick  G.  Smith Vanilla  extract. 

Mohican   Co Renovated  butter 

Edwin  Reed   Milk   

C.   H.   Waterman Milk   

W.   W.   Ford Milk   

John  C.  Whitney Milk   

William  Oetgen Milk  

25 


Penalty. 

Costs. 

$50  00 

50  00 

$25  66 

50  00 

50  00 

100  00 

26  00 

50  00 

50  00 

60  00 

60  00 

100  00 

50  00 

50  00 

250  00 

50  00 

50  00 

50  00 

50  00 

100  00 

50  00 

50  00 

50  00 

50  00 

60  00 

90  00 

50  00 

100  00 

60  00 

50  00 

50  00 

50  00 

50  00 

60  00 

60  00 

60  00 

200  00 

60  00 

60  00 

60  00 

60  00 

60  00 

60  00 

51  18 

90  00 

60  00 

50  00 

350  00 

60  00 

60  00 

33  66 

100  00 

298  29 

50  00 

10  00 

60  66 

26  00 

60  00 

50  00 

60  00 

60  00 

60  00 

60  00 

20  00 

50  00 

60  00 

60  00 

60  00 
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Defendants  and  Violations. 

Jacob    Ehrman    

Albert  and  Perry  Biglow 

Lawrence  Perry    

Fred  Luce    

Wales  M.  Nye 

Frank   A.   Hartrick 

Model  Milling  Co...^ 

Lawrence  Luckowisck    

Orange  County  Milk  Co 

Thomas  Noonan   

John  T.  Lann«n 

John  F.  Oleznizcak 

Charles  Zoeller   

Manzella    Bros 

Carpenter  &  Kinney 

John  C.  Seager 

Slawson,  Decker  Co 

J.  Camp    

Peter  Jordan 

J.   S.   Bull 

J.  Cooper   

Liberman  Dairy  Co 

Breakstone  &.  Levin 

Vaughn's  Seed  Store 

L.  B.  Tibbits 

J.  C.  McAllister 

Ajina  and  Ephraim  Nickerson. 

Harvey  Pitts 

W.  W.  Edwards  Co 

R.  G.  Nellis 

George  W.  Hall 

George  W.  Hall 

Chase,  Hibbard  Milling  Co 

Kellogjr  k  Miller 

J.   J.   Taylor 

K.  Baldwin  &  Co 

J.  Sanford 

A.  Seaver 

P.  Wallace 

N.   Wilcox 

Frank  B.  Payne 

Nick  Wrede    

W.  H.  Cooper 

Tillie  Jaffe 

F.  J.  Trimmal 

Fuller  &  Barnhart 

Buffalo  Fertilizer  Co 

Mustico  del  Signore 

Clyde  Grain  &  Produce  Co ... . 

George  S.  Holman 

Beakes  Dairy  Co 


H. 
H. 
F. 
A. 
G. 


Milk  

Milk   

C.   F 

C.   F 

Milk   

Milk   

C.  C.  F.  S 

Milk   

Milk   

Milk   

Milk   

Milk   

C.   F 

Pepper  

Milk   

C.   F 

Milk   

Bob  veal   

Milk   

Milk   

Bob  veal   

Milk  

Milk   

C.   F 

Milk  

Lard    

Milk   

Milk   

Lard    

Milk   

C.   F 

C.C.  F.  S 

C.C.  F.  S 

C.C.  F.  S 

C.C.  F.  S 

C.C.  F.  S 

C.   F 

C.   F 

C.    F 

Bob  veal   

Bob  veal  

Milk   

Milk   

Renovated  butter 

C.   F 

C.   F 

C.   F 

Bob  veal   

C.  C.  F.  S 

C.    F 

Milk   


Penalty. 

$50  00 
80  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

100  00 
50  00 
60  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 
50  00 

100  00 
50  00 
50  00 

100  00 
50  00 
50  00 
50  00 
50  00 
6  60 
50  00 
50  00 
50  00 
60  00 
50  00 
50  00 
50  00 
50  00 


Costa. 


60  00 

150  00 

150  00 

50  00 

60  00 

50  00 

50  00 

60  00 

150  00 

50  00 

50  00 

100  00 

460  00 


$G  60 


26  00 


$29,  406  60  $5. 035  64 
Received  from  Charles  A.  Metz,  comp-  =  = 

troller  of  New  York  city,  the  State's 
proportion  of  fines  collected  in  crim- 
inal courts  in  New  York  city  for 
violations  of  the  Agricultural  T^aw .    325  00 

$29,731  60 
Costs  collected 6, 035  64 

Total  moneys  collected $34, 767  14 
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EEPOET  OP  DEPUTY  IK  CHARGE  OF  NEW  YORK  CITY 

BTJREAir. 

STATE  OF  NEW  YORK, 

Attorney-GeneRxVl's  Office, 

Xew  York,  Decemher  31,  1908. 

Hon.  William  SciriYLKK  Jackson,  Attorncij-General,  Albany, 
N.  Y.: 

Dear  Sir. —  I  have  the  honor  to  submit  herewith  my  report  for 
the  year  1908: 

People  V.  Cahill. 

Indictment  for  false  sw(  aring  before  a  Deputy  State  Superin- 
tendent of  Elections  for  the  Metropolitan  Elections  District  in  an 
investigation  conducted  by  him  into  the  alleged  illegal  regiirtra- 
tion  of  the  defendant  and  two  others.     In  my.rejx)rt  for  the  year 

1907,  I  stated  that  the  appeal  from  the  judgment  of  conviction 
was  argued  by  nie  in  the  Appellate  Division  of  the  Second  De- 
partment on  the  19th  day  of  April,  1907.  In  April,  1908,  that 
court  directed  a  reargument,  which  was  had  on  the  21st  day  of 
April,  1908.  On  the  11th  day  of  May,  1908,  the  court  by  a  vote 
of  three  to  two  affirmed  the  judgment  of  conviction.  On  motion 
of  defendant's  counsel,  Mr.  Justice  Jenks  granted  a  certificate  of 
reasonable  doubt,  and  pending  the  determination  of  the  defend- 
ant's appeal  to  the  Court  of  Appeals,  admitted  him  to  bail  in  the 
sum  of  ten  thousand  ($10,000)  dollars.  On  the  10th  day  of 
June,  1908,  I  argued  the  aj)peal  in  the  Court  of  Appeals;  and  on 
the  22(1  day  of  Octolx^r,  1908  thiit  court  by  a  vote  of  four  to  three 
affirmed  the  judgment  of  convicticm.    On  the  27th  day  of  OctolxT, 

1908,  the  defendant  was  sent  to  Sing  Sing. 

East  River  Gas  Company  of  Long  Island  City  v.  State  of 
New  York  and  City  of  New  York. 

In  my  report  for  th(»  year  1907,  I  set  forth  at  some  length  the 
nature  and  the  progress  of  the^e  proceedings.  On  the  3d  day  of 
December,  1907,  the  C^nirt  of  App(^als  affirmed  the  judgment  and 
order  appeal(*d  from,  confirming  the  report  of  the  commissioners. 
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One  of  the  objections  urged  in  behalf  of  the  State  against  the  con- 
firmation of  the  report  of  the  commissioners  was,  that  said  com- 
missioners had  failed  to  apportion  between  the  State  and  the  city 
the  awards  made  by  them  for  the  rights  of  way  taken  on  Ward's 
Island.  The  Appellate  Division  in  the  Eirst  Department  disposed 
of  that  objection  by  deciding  that  the  apportionment  of  said 
awards  could  be  made  under  the  provisions  of  section  3378  of  the 
Code  of  Civil  Procedure.  This  would  have  made  it  necessary  to 
apply  for  the  appointment  of  a  referee  to  determine  the  value  of 
the  State's  share  of  said  awards,  and  to  avoid  the  expense  of  such 
procedure.  Mr.  Olendorf  on  behalf  of  the  Corporation  CounseJ, 
representing  the  city,  and  I  on  behalf  of  the  Attorney-Greneral, 
representing  the  State,  entered  into  a  stipulation  that  the  sum  of 
five  thousand  and  twenty-eight  ($5,028)  dollars  awarded  by  the 
commissioners  for  the  rights  of  way  on  Ward's  Island  be  divided 
as  follows: 

Eighty  (80  ;fc)  per  cent,  thereof,  or  four  thousand  and  twcniy- 
two  and  40/100  ($4,022.40)  dollars  to  the  city  of  New  York, 
and  twenty  (20;*)  per  cent,  thereof,  or  one  thousand  and  five 
and  60/100  ($1,005.60)  dollars  to  the  State  of  New  York. 

Ward's  Island  is  occupied  by  the  State  under  a  lease  author- 
ized by  chapter  2  of  the  Laws  of  1896.  The  annual  rental  is 
one  dollar  and  the  lease  may  be  surrendered  at  any  time  by  the 
State  or  may  be  terminated  by  the  city  upon  fifteen  (15)  years' 
notice  to  the  State.  Notice  of  the  termination  of  this  lease  on 
the  19th  day  of  November,  1012,  was  given  on  the  19th  day  of 
November,  1897. 

On  the  29th  day  of  l)(<'emW,  1905,  the  Commissioners  of 
Estimate  and  Assesment,  apointed  in  these  proceedings,  made 
their  report,  which  was  sulxsecpiently  confirmed,  in  and  by  which 
the  awards  for  the  property  acquired  on  Ward's  Island  were 
stated  as  follows: 
For  the  permanent  easement  ff)r  the  ttmnel  under 

Ward's  Island,  the  sum  of  five  hundred  dollars  $500  00 

For  the  fee  of  the  land  occux)i('"d  by  the  shaft  de- 
scribed in  the  Gas  Company^s  petition,  the  sum 
of  one  thousand  and  eight  dollars 1,008  00 
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For  the  pen  ii  a  unit  oaseiiiciit  or  right  of  way 
thereto,  including  wharfage  and  bulkh(  ad  rights, 
the  sum  of  one  thousand  and  twenty  doUars.  . .  .         $1,020  00 

For  tJie  temporary  easement  and  right  of  way  over 
and  on  the  circular  plot,  150  fw^t  in  diameter, 
and  the  temporary  easement  and  right  of  way 
over  the  North  Road,  and  the  temporary  ease- 
ment and  right  of  way  at  the  foot  of  said  North 
Road  on  the  east  tunnel,  as  shown  on  the  map 
Exhibit  "  C,"  the  sum  of  twenty-five  hundred 
dollars 2,500  00 


$5,028  00 


At  the  time  of  the  making  of  said  report,  to  wit,  the  29th 
day  of  December,  190'5,  the  lease  to  the  State  had  seven  years 
to  run.  As  was  said  by  Mr.  Justice  Scott,  who  wrote  the 
opinion  of  the  Appellate  Division  (First  Department)  on  the 
appeal  from  the  order  denying  the  Gas  Company's  application 
to  confirm  the  report  of  the  comraisioners,  "  the  condition  of 
the  title  of  Ward's  Island  thus  is  that  the  City  of  New  York 
owns  the  fee  subject  to  a  condition  that  it  shall  be  used  forever 
for  general  charitable  purposes,  and  the  State  of  New  York  holds 
a  lease  expiring  in  November,  1012,  conditioned  for  its  use 
solely  as  a  State  Hospital  for  the  Insane.  It  is  manifest  from 
a  description  of  the  property  and  of  the  rights  sought  to  be  ac- 
quired that  the  precise  ascertainment  of  their  value  w^a5  a 
matter  of  extreme  difficulty  owing  to  the  lack  of  any  standard 
of  comparison. 

In  view  of  the  difficulty  of  proving  the  value  of  the  State's 
share  of  the  awards,  and  because  the  expense  of  a  reference  to 
determine  that  question  would  undoubtedly  greatly  diminish  the 
amount  to  be  received  by  the  State,  you  agreed  with  me  that 
twenty  (20^)  per  cent,  of  the  awards  made  by  the  commis- 
sioners was  a  fair  proportion  for  the  State  and  authorized  me 
to  ent/^r  into  the  stipulation  above  referred  to.  On  the  9th  day 
of  May,  1908,  an  order  was  entered  on  said  stipulation;  and 
pursuant  to  the  terms  of  said  order,  tlie  sum  of  one  thousand 


Digiti 


ized  by  Google 


774  Rkport  of  the  Attoknky-Gknkral. 

and  five  and  G()/l()0  ($1,00."). (JO)  <Iollars  and  accrncHl  interest 
thoroon  sinci^  tho  date  of  deposit  of  the  fnnd  with  the  Chauil)erlain 
of  the  city  of  A'ew  York,  was  turned  over  to  the  State  Comp- 
tr(dler.  Thereafter  and  on  the  1st  day  of  December,  1908,  the 
city  and  the  State  each  paid  its  share  of  the  costs  awardo^l 
against  them  upon  tlie  affirniauce  by  the  Court  of  Appeals  of 
the  judgment  aiid  order  of  the.  Appellate  Division  confirming 
the  report  of  the  comniisioners,  and  on  the  same  day  I  received 
and  sent  to  our  Albany  oflice  a  cheque  for  $27.60,  the  amount  of 
the  State's  share  of  the  costs  awarded  in  favor  of  the  city  and 
the  State  on  the  affirmance  by  the  ApjK^llate  Division,  First  De- 
partment of  the  order  entered  at  Special  Term,  denying  the  Gas 
Company's  application  for  a  reargument  of  the  motion  to  con- 
firm the  report  of  the  commissioners.  The  judgment  entered 
against  the  city  and  the  State  for  costs  and  the  judgment  entered 
in  favor  of  the  East  liiver  Gas  Company  upon  tho  confirmation 
of  the  commission(  rs'  report  have  been  satisfied  of  record. 

People  ex  rel.  Hector  McNeile  v.  Martin  H.  Olynn,  as  Comp- 
troller of  the  State  of  New  York. 

Since  my  last  annual  report,  judgment  was  on  the  10th  day 
of  January,  1908,  entered  in  favor  of  the  Comptroller  and  against 
the  above  named  relator.  Thereafter  the  relator  appealed  to 
Appellate  Division  of  the  Second  Department,  and  on  the  20th 
day  of  April,  1908,  T  argued  the  matter  on  behalf  of  the  Comp- 
troller and  submitted  a  brief  on  the  questions  involved.  On  the 
22d  day  of  October,  1908,  the  Appellate  Division  unanimously 
affirmed  the  judgment  theretofore  entered  in  favor  of  the  Comp- 
troller, and  on  the  Cth  day  of  I^ovember,  1908,  judgment  of  af- 
firmance together  with  the  costs  taxed  against  the  relator  were 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings. 

The  order  of  affirmance  by  the  Appellate  Division  recited  that 
"  The  court  having  unanimously  decided  that  the  facts  are  sup- 
ported by  the  evidence,  it  is  hereby  ordered  and  adjudged  that 
the  judgment  so  appealed  from  be  and  the  same  is  hereby 
affirmed." 

On  the  26th  day  of  October,  1908,  the  relator  served  a  notice 
of  appeal  to  the  Court  of  Appeals  and  also  notice  of  argument 
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for  the  7th  clay  of  December,  1908.  I  returned  his  Notice  of 
Argument  and  called  his  attention  to  the  fact  that  as  the  order 
appealed  from  did  not  recite  that  it  was  upon  questions  of  law 
only,  the  Ck)urt  of  Appeals  would  not  hear  his  appeal  unless  the 
order  of  the  Appellate  Division  so  stated.  Counsel  for  the  relator 
has  since  informed  me  that  he  would  move  on  notice  for  an 
amendment  of  the  order  but  I  have  heard  nothing  from  him  and 
am  inclined  to  think  that  he  has  concluded  not  to  proscute  the 
appeal. 

In  re  Application  of  Pennsylvania  Railroad  Company  to 
Acquire  by  Eminent  Domain  Several  Parcels  of  Land  in 
the  Borough  of  Queens  for  a  Terminal  and  Yard. 

In  tills  proceeding  the  State  claims  to  be  the  ownier  of  damage 
parcel  No.  IG  and  the  Commissioners  of  Estimate  and  Appraisal 
have  made  an  award  for  said  damage  parcel  of  $5,730  subject 
to  t-he  allegod  dower  interest  of  Christine  Zons  and  a  mortgage  of 
$825  hold  by  Maria  Wahlers.  The  report  of  the  commissioners  has 
been  confirmed  and  an  or<ler  entered  directing  the  plaintiff  to  do- 
posit  the  amount  of  the  award  in  the  Hamilton  Trust  Company  of 
Brooklyn,  or  to  pay  said  award  to  the  People  of  the  State  of  New 
York,  Christine  Zons  and  Maria  Wahlers  or  to  their  respective 
attorneys.  In  an  application  made  to  Mr.  Justice  Clark  for  the 
I)a\'Tncnt  of  tiio  aw^rd  to  the  State  of  New  York,  free  and  clear 
of  any  lien  or  encumbrance,  his  Honor  decided  that  pursuant  to 
the  provisions  of  section  3378  of  the  Code  he  would  appoint  a 
referee  to  pass  upon  the  claim  made  by  the  Stalte,  by  Christine 
Zons  and  by  ^laria  Wahlers  to  the  award.  An  order  in  accord- 
ance Av-ith  this  direction  was  submitted  to  tie  Judge  and  signed 
whiereby  Henry  L.  Bogart,  Esq.,  was  appointed  referee.  Refer- 
ence heard  before  Bogart,  several  hearings  had  and  the  reference 
closed.  Before  the  referee  made  his  report,  one  Mary  Campbell 
claiming  to  l)e  an  heir-at-law  of  Patrick  Campbell,  procured  an 
order  to  show  cause  with  an  injunction  clause  restraining  any  fur- 
ther proceedings  upon  the  part  of  any  of  the  parties  to  the  action 
or  tlie  referee,  tlie  motion  asking  that  she  be  permitted  ito  come 
l>ef()re  t-ho  referee  and  prove  her  title,  if  any,  to  the  land  in  ques- 
tion. The  motion  was  granted  but  no  order  has  been  served  and 
the  matter  now  stands  enjoined  in  all  respects. 
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The  People  of  the  State  of  Hew  York  t.  Patrick  Keenan,  as 
Chamherlain  of  the  City  of  Hew  York. 

Sii'fion  0  of  chaptf-r  <)r>l  of  tlie  I>aws  of  1^C>2.  provirl«-5  that: 
**\Vhr»nr?ver  any  sum  of  money  jmid  into  court  shall  have 
rfinainefl  in  the  ban^ls  of  any  ooiinty  treasurer  or  of  the 
Chamberiain  of  the  City  of  Xew  York  for  the  period  of 
twenty  year?,  it  shall  be  paid  over  by  such  oflScer  with  all 
amimulations  of  interest  thereon  after  deducting  his  legal 
fees  t/>  the  Trc'a.-urer  of  the  State  of  Xew  York." 

On  May  12,  1004,  the  them  Attorney-General,  Hon.  John  Cim- 
i:een,  in^tituU^  a  mandamus  proceeding  against  Patrick  Keenan 
as  Chamberlain  of  the  city  of  Xew  York,  to  compel  him  to  comply 
with  this  statute.  Theretofore,  by  the  Greater  Xew  York  charter, 
moneys  in  the  hands  of  the  county  treajsnrers  of  the  counties  of 
Xew  York,  Kings,  Queens  and  Richmond,  were  required  to  be 
and  had  ]xHn  paid  into  the  hands  of  the  Chamberlain  of  the  city 
of  Xew  York. 

On  the  7th  day  of  March,  lOO."),  the  Supreme  Court  issued  an 
firder  that  a  pc»remj)tf)rv  writ  of  mandaimis  issue,  commanding  the 
<^Miamlx»rlain  to  pay  all  rnrmeys  falling  within  the  de^c^^■ption  of 
the  statute,  over  to  tJie  Treasurer  of  the  State.  An  appeal  was 
prosecuted  from  this  order  and  tlie  order  was  affirmed  by  the 
Appel'late  Division  and  by  the  Court  of  Appeals  (110  App.  Div. 
537,  185  X.  Y.  600).  This  decision  was  shortly  before  my  term 
of  officio  ofwnmencefl. 

Ak.lM>ugh  tih(Te  is  no  justification  for  the  same  in  the  statute  and 
for  the  purpr)se  jHThaps  of  protecting  the  City  Cliandxjrlain  from 
some  intangible  risk  in  ])aying  over  the  moneys  descrilxxl  by  the 
stJitut-o,  the  order  for  the  p<  remptory  writ  of  mandamus  required 
tho  City  Chamberlain, 

"  To  ]>ay  over  and  transfer  to  tlio  Treasurer  of  the  State 
of  Xew  York  any  an<l  all  sums  of  money  heretofore  paid  into 
court  in  the  counties  of  Xew  York,  Kings,  Queens  and  RicJi- 
mond  now  on  deposit  and  trhich  have  remained  imclaimcd 
in  the  hands  of  the  Chamberlain  *  *  *  for  the  period  of 
twenty  years  or  more." 
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On  April  23,  1907,  a  j^eremptory  writ  of  mandamus  was  issued 
following  said  order.  Before  this  writ  oould  be  served  upon 
Patrick  Kconan,  then  Clmniberlain,  he  bwame  ill  and  so  remained 
for  some  months.  It  appeared  be.st  to  the  Attorney-General  to 
swerve  the  writ  personally  n|X)n  the  defendant  therein  named  and  a 
delay  resulted.  Mr.  Kc  enan  died  and  James  J.  Martin  succeeded 
hiiHi  as  Chamberlain  of  Uie  city  of  New  York,  whereupon  it  became 
necessary  to  i.^sue  a  new  writ  directed  to  Mr.  Keenan's  successor 
and  it  was  made  returnable  on  the  17th  day  of  January,  1908. 

•On  the;  27th  day  of  January,  1908,  Mr.  Martin  made  a  partial 
return  to  said  writ  certifying  that  he  had  j>aid  over  to  the  Treas- 
urer of  the  State  of  Xow  York  the  sum  of  $63,099.89,  together 
with  $113.92  accumulated  interest  and  he  continues  in  said  return 
as  foll<  ws : 

'^  I  further  res j>ect fully  make  return  thajt  there  are  other 
sums  of  money  now  remaining  on  deposit  in  the  office  of  the 
said  Olmmborlain  for  more  than  twenty  yeai^,  hvi  I  am 
inmhle  to  state  whether  any  of  such  sums  have  remained  un- 
claimed during  said  period/' 

In  Fibruary,  1908,  the  Attom^^y-General  made  a  motion  to 
amend  the  title  of  the  pnx'ccding  by  substituting  the  name  of 
James  J.  Mwai'tin  as  Chamberlain  of  the  city  of  New  York  in  the 
j)lace  of  Patrick  Keen  an,  deceased,  and  also  that  Martin  be 
})unish(<l  for  contempt  in  failing  to  comply  with  the  pereoniptory 
writ  of  mandamus.  Alxmt  the  same  time,  the  defendant  Martin 
made  a  -motion  for  the  ■afK)intment  of  a  Referee  to  determine  the 
amount  of  moneys  now  on  deposit  and  which  had  remained 
''  unclaimed  "  in  his  hands  for  more  than  twenty  years.  Although 
these  two  motions  were  returnable  on  the  13th  day  of  February, 
they  were  not  brought  to  argument  until  the  13th  day  of  April, 
when  by  agreement  tJie  questions  involved  were  presented  as  one 
motion  to  l)e  considei-ed  by  the  court  as  such.  The  judge  presiding 
at  S'pecial  Temi  took  the  papers  and  after  some  considerable  time, 
filed  his  memorandum  deciding  both  motions,  but  before  a  final 
order  could  be  preii>ared,  the  Justice  left  upon  an  extended  tour  of 
Europe  and  no  ap}>ealable  order  coulel  be  entered  until  his  return, 
anxl  no  order  was  entered  until  about  the  latter  part  of  October, 
1908.    This  order  grantcxl  the  motion  of  the  defendant  Martin  for 
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a  reference  and  amended  the  title  of  the  proceeding  by  substitut- 
ing James  J.  Martin  in  the  place  of  his  predecessor  but  it  denied 
the  motion  of  tiho  Attorney-General  that  Martin  be  pimished  for 
contempt  in  failing  to  comply  witb  the  writ  of  mandamus. 

From  this  order,  with  the  excej)tion  of  the  amendment,  the 
Attorney-General  has  appeale<l  to  the  Appellate  Division,  First 
Department. 

The  case  on  appeal  h^as  been  prepared  and  can  be  argued  when- 
ever reached.     At  leas»t  $800,000  is  involved  in  the  proceeding. 

People   ex   rel.   Henry  Elias   Brewing  Company  v.   Frank 
Oass,  as  Begister  of  the  County  of  New  York. 

Since  my  last  annual  report  this  matter  was  argued  by  me  in 
the  Court  of  Appeals  on  the  6th  day  of  January,  1908.  On  the 
27th  day  of  January,  1908,  the  Court  of  Appeals  unanimously 
affirmed  the  order  appealed  from,  sustaining  our  contention  that 
a  mortgage  upon  a  lease  for  five  years,  the  unexpired  term  of 
which  when  mortgaged  was  less  than  three  years,  was  subject  to 
taxation  under  the  provisions  of  the  Mortgage  Tax  Law. 

On  the  19th  day  of  February,  1908,  I  sent  to  pur  Albany  oflBce 
a  cheque  for  $122.12,  the  amount  of  costs  in  all  courts  in  this 
proceeding. 

People  ex  rel.  The  Cooper  TTnion  for  the  Advancement  of 
Science  and  Art  vs.  Frank  Oass,  as  Begister  of  the 
County  of  Hew  York. 

Since  my  last  annual  report  the  relator  obtained  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States  to  bring  up  for 
review  the  judgment  of  affirmance  by  the  Court  of  Appeals. 

In  this  matter  the  Court  of  Appeals  upheld  our  contention 
that  a  mortgage  for  ten  thousand  dollars  owned  by  the  Cooper 
Union  and  presented  by  it  to  the  register  of  this  county  for 
record,  was  subject  to  taxation  under  the  provisions  of  the  Mort- 
gage Tax  Law.  The  claim  made  by  the  Cooper  Union  was  that 
by  virtue  of  the  special  act  of  the  Legislature  under  which  it  was 
incorporatcil  (chapter  279  of  the  Laws  of  1859)  its  property 
was  exempt  from  taxation. 

I  am  informed  by  the  clerk  of  the  Supreme  Court  of  the 
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United  States  that  the  matter  will  not  be  reached  for  argument 
until  about  October,  1909. 

The  relator  has  filed  a  bond  to  secure  the  costs  awarded  against 
it  by  the  judgment  of  the  Court  of  Appeals. 

People  ex  rel.  Isaac  N.  Stillwell  v.  John  H.  Ounner  and 
others,  comprising  the  Board  of  Port  Wardens  of  the 
Port  of  New  York. 

Since  my  last  annual  report  the  hearing  upon  the  writ  and 
the  return  thereto  was  had  before  the  Appellate  Division  of  the 
First  Department  on  the  7th  day  of  January,  1908.  I  appeared 
on  that  day  and  argued  the  matter  on  behalf  of  the  port  wardens 
and  submitted  a  brief  upon  the  questions  involved.  On  the  7th 
day  of  February,  1908,  the  Appellate  Division  unanimously  dis- 
missed the  writ  with  costs.  On  the  19th  day  of  October,  1908,  a 
cheque  for  the  costs  amounting  to  $22.87  was  sent  to  the  Albany 
oflSce. 

In  the  Supreme  Court  of  the  United  States.  People  ex  rel. 
Ang^st  Silz,  Plaintiff-in-error,  v.  Henry  Hesterberg, 
Sheriff  of  the  County  of  Kings,  Defendant-in-error. 

The  relator,  a  dealer  in  foreign  game,  was  arrested  for  uidaw- 
fully  having  in  his  possession  on  the  30th  day  of  March,  1905, 
in  the  borough  of  Brooklyn,  city  of  Xew  York  and  county  of 
Kings,  one  dead  body  of  a  bird  known  as  a  "  golden  plover  "  and 
one  dead  body  of  a  bird  known  as  "  grouse  "  which  were  imported 
from  England  and  Russia  respectively  and  brought  within  the 
State  of  New  York  and  county  of  Kings  and  then  and  there 
possessed  in  violation  of  the  Forest,  Fish  and  Game  Laws  of  the 
State  of  New  York.  The  relator  sought  discharge  from  arrest 
by  a  writ  of  habeas  corpus.  When  the  argument  on  the  writ 
and  the  return  thereto  was  had  before  ilr.  Justice  Maddox  at 
the  Kings  County  Si)ecial  Term,  he  requested  that  the  Attorney- 
General  appear  in  view  of  the  importance  of  the  question  and 
of  the  fact  that  the  Attorney-General  was  defending  the  statute 
in  other  litigations.  The  Attorney-General  did  appear,  and  after 
the  hearing  before  Mr.  Justice  Maddox,  an  order  was  made  dis- 
missing and  quashing  the  writ  and  remanding  the  relator  to  the 
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custody  of  the  sheriff.  Upon  an  appeal  taken  by  the  relator  this 
order  was  reversed  by  the  Appellate  Division  of  the  Second 
Department  and  the  relator  was  discharged  from  custody.  Upon 
a  further  appeal  being  taken  to  the  Court  of  Appeals  the  order 
of  the  Appellate  l>i vision  was  reversed  and  the  relator  was  again 
remanded  to  the  custody  of  the  sheriff.  Thereafter  the  relator 
obtained  a  writ  of  error  from  the  Supreme  Court  of  the  United 
States  to  bring  up  for  review  the  order  and  the  judgment  of  the 
Court  of  Appeals. 

The  questions  presented  for  the  determination  of  the  Supreme 
Court  of  the  United  States  by  the  relator's  assignment  of  errors 
may  be  summarized  as  follows: 

(1)  Are  the  provisions  of  the  Lacey  Act  (enacted  by  Congress 
in  May,  1900,)  sufficiently  broad  to  confer  upon  the  State  of 
Xew  York  the  power  to  prohibit  during  its  close  season  the 
possession  of  game  birds  imported  from  other  States  and  from 
foreign  countries  ? 

(2)  If  the  act  may  be  so  construed,  is  it  within  the  power  of 
Congress  to  authorize  the  States  to  enact  such  laws  for  the  pro- 
tection of  their  native  game  ? 

(3)  Are  not  the  provisions  of  the  New  York  Forest,  Fish  and 
Game  Laws  unconstitutional,  null  and  void  in  that: 

(a)  They  operate  to  deprive  persons  of  their  liberty  and 
property  without  due  process  of  law,  and 

(b)  In  that  they  constitute  an  unjustifiable  interference  with 
and  regulation  of  interstate  and  foreign  commerce. 

I  argued  the  matter  in  the  Supreme  Court  of  the  United 
States  on  the  IHth  day  of  October,  1908,  and  sTibmitted  a  brief 
in  behalf  of  the  defendant-in-error.  On  the  2d  day  of  November, 
1908,  the  Supreme  Court  unanimously  affirmed  the  judgment  of 
the  Court  of  Appeals  sustaining  our  contentions  that  the  enact- 
ment by  the  New  York  State  Legislature  of  the  Forest,  Fish  and 
Game  Law  was  a  valid  exercise  of  the  police  power  independent 
of  any  authorization  thereof  by  the  Lacey  Act;  and  that  said 
Forest,  Fish  and  Game  Laws  do  not  constitute  an  unjustifiable 
interference  with  and  regulation  of  interstate  and  foreign  com- 
merce nor  operate  to  deprive  persons  of  their  liberty  and 
l)roperty  without  due  process  of  law. 
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On  the  15th  day  of  December,  1908,  I  sent  to  our  Albany 
office  a  cheque  to  my  order  for  twenty  dollars  received  by  me 
from  the  clerk  of  the  Supreme  Court  of  the  United  States,  being 
the  amount  of  "  the  taxed  attorney  fee ''  in  this  case. 

O'Brien  v.  Tilley. 

This  was  an  action  in  partition  in  which  the  State  of  New  York 
was  made  a  party  defendant.  On  January  14,  1908,  I  reported 
that  in  my  opinion  the  State  has  no  interest  in  the  property 
which  was  the  subject  of  the  action.    The  facts  were  as  follows: 

Alfred  Towers  died  intestate  on  J^farch  15^  1867,  in  New 
York  city,  a  naturalized  citizen  of  the  United  States  and  of  full 
age,  seized  of  the  premises  described  in  the  complaint.  He  left 
him  surviving,  a  widow,  who  has  since  died,  but  no  child  or 
children,  nor  the  issue  of  any  deceased  child  or  children,  nor 
any  adopted  child  or  children,  nor  the  issue  of  any  deceased 
adopted  child  or  children.  The  only  other  relatives  of  said 
Alfred  Towers  are  Adelaide  MacGowan,  a  niece,  and  Ella 
Clarke,  a  niece,  who  both  at  the  time  of  the  death  of  said  Alfred 
Towers  were  residents  and  citizens  of  the  United  States;  Joseph 
Pcrkus  (also  known  as  Joseph  ITemmons),  a  nephew,  and  Henry 
Perkus  (also  known  as  James  Perkus),  a  nephew,  said 
Joseph  Perkus  and  Henry  Perkus  being  at  the  time  of  the  death 
of  the  said  Alfred  Towers  residents  of  the  city  of  London, 
England,  and  if  living  are  still  subjects  of  the  Kingdom  of 
Great  l>ritain  and  Ireland;  Emma  Waters,  a  niece,  said  Emma 
Waters  ])eing  at  the  time  of  the  death  of  Alfred  Towers  a  resi- 
dent of  Australia,  and  if  living  a  su]>ject  of  the  Kingdom  of 
Great  Britain  and  Ireland. 

On  the  day  of  July,  the  plaintiff,  John  J.  O'Brien, 

and  the  d-cfendant,  Catherine  Tilley,  became  the  owners  in  fee 
of  the  premises  descril)ed  in  the  complaint  by  deed  of  Adelaide 
^facGowan  and  Ella  Clarke. 

At  the  time  of  the  death  of  Alfred  Towers,  to  wit,  the  15th 
day  of  March,  18G7,  there  was  no  statute  of  this  State  which 
conferred  upon  aliens  the  right  to  inherit  the  lands  of  a  citizen 
thereof.  Upon  the  death  of  Alfred  Towers  the  fee  of  which  he 
died    seized    passed    inmiediately    to    his    heirs-at-law,    Adelaide 
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!iIacG()wan  and  Klla  Clarke,  who  were  citizens,  to  the  exclusion 
of  Joseph  Perkus  and  llenrv  Perkus  and  Emma  Waters,  who 
were  nonresident  aliens. 

Orr  V.  HcKl^^on,  4  Wheaton,  45*j. 
Orser  v.  lloag,  ;3  Hill,  71). 
McLean  v.  Swanton,  i:5  X.  Y.,  535. 
Callahan  v.  O'Brien,  7'2  Hun,  :il(». 
Luhrs  V.  Eimer,  SO  X.  Y.,  17 J). 

rj)on  the  above  statement  of  facts  I  concluded  that  upon  the 
death  of  Alfred  Towers,  no  interest  in  his  real  estate  escheated 
to  the  State  of  Xew  York,  hut  that  the  fee  immediately  descended 
to  his  citizen  heii*s-at-law,  Adelaide  Mac(iowan  and  Ella  Clarke, 
subject  of  ((jurse  to  his  wife's  dower. 

SUPREME  COURT  —  APPELLATE  DIVISION,  FIRST  DEPARTMENT  — 
JOSIAH  T.  NEWCOMB  AGAINST  WILLIAM  LEARY,  AS  STATE 
SUPERINTENDENT  OF  ELECTIONS  FOR  THE  METROPOLITAN 
ELECTION  DISTRICT.  AND  OTHERS. 

This  wa«  a  controversy  submitted  to  the  Appellate  Division 
under  section  1:^70  of  the  Code  of  Civil  Procedure.  Upon  the 
arpfument  on  the  27th  day  of  October,  1908,  Theodore  Connolly, 
Esq.,  api)eared  for  the  l^oard  of  Elections;  Daniel  F.  Cohalan, 
Esq.,  ap])eared  for  the  jdaintiff,  and  I  represented  the  State 
Superintendent  of  Elections.  The  questions  which  the  court 
was  asked  to  determine  were  three,  namely: 

( 1)  What  is  meant  by  **  Close  of  the  delivery  of  official  ballots 
to  electors  ?  " 

('2)  What  is  meant  by  **  Who  have  lawfully  begun  the  act  of 
voting  ? " 

('])  *MVhcther  all  qualified  electors  actually  on  the  line  of 
voters  at  the  time  set  by  the  statute  for  the  closing  of  the  polls 
are  entitled  to  vote? " 

These  quest imis  involved  the  construction  of  sections  3,  KH 
and  lOf)  of  the  Election  Law.  In  the  afternoon  of  the  day  on 
which  the  argmnent  was  had,  the  court  handed  down  an  opinion 
per  curiam  sustaining  our  contention  that  the  closing  of  the 
polls  should  be  deemed  to  mean  the  close  of  the  official  ballots 
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to  electors,  and  that  therefore  at  5  o'clock  the  delivery  of  official 
ballots  to  electors  must  cease ;  and  no  elector  to  whom  an  official 
ballot  had  been  delivered  before  5  o'clock  can  be  allowed  to  vote. 
This  provision,  in  the  court's  opinion,  seemed  to  be  mandatory, 
but  whether  it  is  or  not  was  not  deemed  material  upon  this 
application,  the  court  holding  that  election  officers  are  as  much 
bound  to  obey  a  direction  as  a  mandate,  and  that  as  the  closing  of 
the  polls  is  fixed  by  section  3  of  the  act  as  5  o'clock  in  the  after- 
noon, no  elector  can  receive  an  official  ballot  after  that  time. 

In  the  matter  of  the  Application  of  Oustave  £.  Walter  to 
the  Attorney-General  of  the  State  of  New  York,  to 
commence  an  action  to  procure  a  judgement  dissolving 
Hartman  Brothers  Hannfacturing  Company,  a  corpora- 
tion. 

In  this  matter  the  petitioner  and  the  directors  of  the  above- 
named  corporation  appeared  before  me  with  their  counsel.  A 
number  of  hearings  were  had,  at  which  affidavits  were  submitted 
for  and  against  the  application.  After  hearing  counsel  for  the 
respective  parties,  I  concluded  that  as  the  application  did  not 
involve  any  question  of  public  importance,  and  the  rights  of  the 
parties  would  be  fully  j)rotected  by  resort  to  ordinary  legal  reme- 
dies, it  should  be  dismissed. 

In  the  Hatter  of  the  Application  of  Charles  Baker  to  the 
Attorney-General  of  the  State  of  New  York,  to  com- 
mence an  action  to  procure  a  judgment  dissolving  the 
Staten  Island  Water  Supply  Company,  a  corporation. 

In  this  matter  a  numter  of  hearings  were  had  before  me,  at 
which  affidavits  were  submitted  for  and  against  the  application, 
and  a  day  was  set  for  siminiing  up  by  counsel.  The  application 
was  subsequently  withdra^vn  by  consent. 

In  the  Hatter  of  the  Voluntary  Dissolution  of  the  Tarry- 
town,  White  Plains  and  Hamaroneck  Bailway  Company. 

This  is  a  proceeding  for  a  voluntary  dissolution  of  a  domestic 
street  railway  corporation  operating  in  Westchester  county.     A 
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tomix)rary  State  receiver  was  appointed  on  January  21,  1908,  with 
the  usual  powers  and  autiiority  of  a  permanent  receiver  including 
authority  to  continue  its  husiness,  pending  final  dissolution.  Thi.s 
order,  subsequently  criticized  because  of  failure  to  give  notice  to 
the  Attorney-General  of  the  presentation  of  the  petition  or  of  the 
proposed  order  in  conformity  with  the  Ilaggerty  Act  (Sec.  8,  chap, 
378,  Laws  of  1883),  was  ratified,  approved  and  confirmed  on  July 
27,  1908,  nunc  pro  tunc  as  of  the  original  date. 

The  principal  matter  which  engaged  my  attention  in  this  con- 
nection was  the  application  made  by  J.  Addison  Young,  the  tem- 
porary receiver,  for  permission  to  increase  the  rate  of  fare  for  pas- 
sengers, from  five  cents  to  ten  cents.  An  order  to  show  cause  bear- 
ing date  May  20,  1908,  signed  by  Mr.  Justice  Morschauser  of  the 
Supreme  Court,  at  White  Plains,  was  on  May  26,  1908,  obtained 
by  the  receiver  upon  his  allegation  that  he  would  not  be  able  to 
operate  said  road,  under  the  then  existing  fare  condition,  from  thc- 
eamings  of  the  road,  although  the  local  franchises  expressly  pro- 
vided that  the  road  shall  not  charge  any  passenger  more  than  five 
cents  for  one  continuous  ride.  Finally,  an  order  was  entered  on 
July  2«2,  1908,  permitting  the  increase  in  fare  conditioned  upon 
the  receiver  obtaining  the  concun-ing  consent  of  the  Public  Service 
Commission  sitting  at  Albany.  Said  consent  was  applied  for,  but 
was  denied.  The  appeal  from  the  order  of  July  22,  1908,  to  the 
Appellate  Division  taken  by  the  town  of  IMamxironeck  was  not 
prosecutc^d  because  of  the  denial  of  the  application  by  the  Public 
Service  Commission.  The  receiver  of  the  road  has  therefore  be(»n 
observing  the  aforementioned  condition  of  the  franchises  and  the 
fares  have  never  been  actually  increased. 

In  the  Matter  of  the  Voluntary  Dissolution  of  the  Yonkers 
Bailroad  Company. 

This  is  another  proceeding  for  a  voluntary  dissolution  of  a 
donuNstic  street  railway  corporation  operating  in  Westchester 
county.  A  tenii)orary  State  receiver  was  appointe<l  on  January 
17,  1908,  with  the  usual  powers  and  authority  to  continue  its 
business,  pending  final  dissolution. 
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The  question  of  transfers  from  the  lines  of  the  Yonkers  Rail- 
road Company  to  the  lines  of  the  elevated  and  subway  ix)ads  in  the 
boroughs  of  Manhattan  and  the  Bronx  in  the  city  of  New  York,  was 
the  subject  of  serious  contt^ntion  between  the  receiver  of  the  Yon- 
kers road,  Leslie  Sutherland,  on  the  one  hand,  and  the  Corporation 
Counsel  of  the  city  of  Yonkers  and  myself  on  the  other.  Pursuant 
to  the  conditions  of  certain  local  franchises  granted  by  the  Com- 
mon Council  of  the  city  of  Yonkers  on  March  20,  1907,  passen- 
gers on  the  lines  of  the  Yonkers  Railroad  Company  connecting  with 
the  lines  of  the  elevated  railroad  in  the  city  of  New  York  were 
transported  to  and  from  the  city  of  New  York  for  a  fare  of  eight 
cents  {three  cent  transfer)  over  the  lines  of  the  Yonkers  Railroad 
Company  and  the  lines  of  the  elevated  railway  of  the  city  of  New 
York;  but  on  the  27th  day  of  June,  1908,  this  arrangement  was 
abandoned  by  the  receiver.  In  addition  on  July  30,  1908,  said 
receiver  notified  the  city  of  Yonkers  that  on  August  1,  1908,  he 
would,  discontinue  the  arrangement  by  which  passengers  were 
theretofore  enabled  to  ride  from  the  city  of  Yonkers  to  the  city 
of  New  York  over  the  lines  of  the  Yonkers  Railroad  Company  and 
the  lines  of  the  subway  railroads  to  the  borough  of  Manhattan  and 
the  Bronx  for  ono  fare  of  eight  cents  (three  cents  transfer).  By 
an  order  signed  by  Mr.  Justice  Morschauser,  at  Poughkeepsie,  the 
receiver  was  restrained  from  executing  his  purpose  of  discontinu- 
ing the  sj'Btem  of  transfers  with  the  subway  lines  pending  the 
decision  of  an  application  by  the  city  of  Yonkers,  in  which  I 
joined,  to  direct  the  receiver  to  observe  the  conditions  of  the  fran- 
chise relative  to  the  rate  of  fare  to  be  charged.  On  August  15, 
1908,  on  order  was  signed  appointing  a  referee  to  take  proof  of  and 
to  report  on  all  matters  relative  to  the  above  application. 

The  referee  in  substance  reported  that  compliance  with  the  fare 
provisions  on  one  line  alone  would  entail  great  loss,  and  that  the 
Yonkers  Railway  Company  had  no  tracks  of  its  own  connecting 
with  the  subway,  and  that  the  Federal  receiver  of  the  Union  Rail- 
way Company,  upon  whose  tracks  the  cars  of  the  Yonkers  road 
were  then  ruiming  to  the  subway,  was  required  by  direction  of  the 
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United  Stat-es  Circuit  Judge,  to  exclude  the  Yonkers  road  from 
the  use  of  the  tracks  connecting  with  the  subway,  so  that  com- 
pliance with  the  transfer  provisions  of  the  franchise  became 
impracticable,  if  not  impossible. 

Upon  the  coming  in  of  the  referee's  report  and  upon  the  motion 
made  on  September  5,  1908,  by  the  receiver  to  confirm  it,  the 
court  by  order  bearing  date  September  5,  1908,  vacated  the 
restraining  order  issued  by  it,  and  thereupon  the  receiver  was  free 
to  abandon  the  transfer  arrangement  with  the  subway  road.  On 
November  20,  1908,  the  city  of  Yonkers  petitioned  the  Attorney- 
General  to  institute  proceedings  against  the  Yonkers  road  to  forfeit 
the  local  franchises.  Pending  decision  on  said  application,  the 
receiver  applied  to  the  court  for  instructions  which  were  later  given 
to  the  effect  that  the  operation  of  the  road  on  two  branches  be  dis- 
continued if  the  Common  Council  of  the  city  did  not  enter  into 
some  new  arrangements.  This  it  declined  to  do  and  accordingly 
the  road  has  ceased  operating  on  the  two  lines  mentioned.  Appli- 
cation is  now  about  to  be  made  to  the  court  for  leave  to  commence 
forfeiture  proceedings  against  the  company. 

In  the  Matter  of  the  Voluntary  Diuolntian  of  the  West- 
chester Electric  Bailroad  Company. 

This  is  another  proceeding  for  a  vohmtary  dissolution  of  a 
domestic  street  railway  corporation  operating  in  Westchester 
county.  A  temporary  State  receiver  was  appointed  in  January, 
1908,  with  the  usual  powers  and  ailthority  to  continue  its  busi- 
ness pending  final  dissolution.  The  usual  routine  business  of  a 
railroad  receivership  was  here  transacted,  the  question  of  fares 
not  having  \)een  placed  before  any  court  for  determination, 
although  the  corporation  counsel  of  the  city  of  Mount  Vernon 
has  consulted  with  me  concerning  the  same. 

In  the  matter  of  Proving  Claims  for  Unpaid  Franchise  Taxes 
Against  (A)  The  Tarrytown,  White  Plains  and  Kama- 
roneck  Railway  Company,  (B)  The  Yonkers  Sailway 
Company  and  (C)  The  Westchester  Electric  Sailway 
Company. 

Two  separate  reference  were  held  to  take  proof  of  the  claims 
of  all  creditors  against  these  corporations  including  that  of  the 
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State  of  New  York  for  unpaid  franchise  taxes.  Inasmuch  as 
the  taxes  in  the  event  of  collection  are  distributable  to  the  various 
localities  through  which  the  road  operated,  I  cause  the  authori- 
ties of  the  various  localities  to  be  notified  to  present  and  to  prove 
their  claims  of  their  respective  shares  of  the  franchise  taxes. 
This  was  accordingly  done  before  each  of  the  referees  in  proper 
form.  Referee  George  N.  Alger  has  already  completed  his  report, 
but  has  not  yet  delivered  the  same  pending  an  application  by  the 
petitioner's  attorneys  for  an  order  to  pay  him  his  fees.  It  is 
apprehended  that  a  motion  will  shortly  be  made  to  confirm  the 
reports  of  each  referee. 

In  the  Hatter  of  Certain  Habeas  Corpiui  Proceedings. 

Several  of  these  proceedings  have  arisen  during  the  year  con- 
cerning which  I  have  heretofore  filed  reports.  In  the  early  part 
of  the  year,  E<lward  J.  Eussell,  a  hopeless  paranoaic,  sought  his 
release  from  Dannemora,  in  Clinton  county,  but  upon  the  request 
of  Doctor  North,  superintendent,  I  opposed  the  writ  and  the 
relator  was  finally  remanded  back  to  the  custody  of  the  State 
asylum.  Through  counsel,  he  fought  vigorously  for  a  jury  trial, 
but  I  opposed  the  establishment  of  any  such  precedent.  A  more 
recent  proceeding  of  this  nature,  now  pending,  was  instituted 
by  Aaron  J.  Rosenthal,  confined  in  Matteawan  State  Hospital. 
On  the  return  of  the  writ  at  Xyack,  X.  Y.,  before  Judge  Tomp- 
kins on  December  27,  1908,  the  relator  acting  as  his  own 
attorney,  seemed  to  impress  the  court  so  favorably  that  notwith- 
standing previous  adjudication  holding  him  to  be  a  dangerous 
j)aranoaic  it  concluded  to  grant  him  a  full  hearing.  However, 
it  adjourned  the  matter  for  two  weeks  pending  the  report  of  three 
disinterested  physicians  to  be  appointed  to  examine  him  with 
respect  to  his  insanity  and  to  report  their  conclusions  thereon. 

People  ex  rel.  McAuley  v.  Wahle,  a  City  Magistrate. 
This  is  an  appeal  to  the  Appellate  Division  of  the  First 
Department  from  an  order  entered  at  Special  Term,  dismissing 
a  writ  of  habeas  corpus  sued  out  by  the  relator  on  the  ground 
that  he  was  improperly  arrested  for  an  alleged  violation  of  the 
Agricultural  Law  in  that  it  was  charged  that  he  sold  oleomar- 
garine in  imitation  of  natural  butter.    The  higher  court  held  that 
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Sarr^^ates*  ProceediiifB. 

'»'  .'r,':roj-,  j/rv":.';.:.'r  v.h^rrf.  iin^ior  the  CVJe,  the  Att'-mcy- 
('tt/.ioi'Ax  i^,  r*'.f\"s\rt'A  u,  r/r  ^rjvr'l  of  uo*if'f:  to  him  given,  have  ari^:-ii 
in  -N'^'W  Vork,  K^u^'-,  (in^-^ru-^  Kichrnond,  We^^tchester,  Xa-saii 
fii,'l  .S.;ffo!k  ^'oui.ri^'-.  Ta-^r-  of  jKi--ihIe  e-^rheai  to  the  State  have 
rt'"('\'.'('A  t'.*\t('f-\'A  H**-f'.u*]oTi.  In  two  in-rtances,  in  the  past  year, 
i\if',  vali'lity  of  <'t',T\'d\u  in-tninu  nts  offered  for  probate  as  will^ 
vvfi-  t'hu\<;'\f'A.  v,'\i('r(',  niAcr  the  tenns  of  the  do^'uments  the  estate 
wan  (\t'A\'('A  to  -tran^rrrs  of  tfjo  blood  and  there  were  s<Hne  sns- 
jM^'joiis  ('\r('\\u\-A'iiU('('*  attending  their  execution.  Surrocrate 
\U'i'V('\\  of  Xow  Yt)vk  r-oiin ty,  in  admitting  the  will  of  EHzalx'th 
IW'own  to  [irobafo  on  Oftobcr  W,  lOOS,  said: 

'^  'J'he  roprf-enfative  of  the  Attorney-General  has  done  his 
full  duty,  in  virrw  of  all  the  (!  ire  urns  tances  of  the  case,  in 
r'arcfnlly  cro-s  fxaniining  the  subscribing  witnesses  and  ask- 
ing Hur'Ii  r|uc-tionrt  as  he  was  advised,  of  the  proponent 
liirnMr'If,  wlio  is  tlio  ho](;  beneficiary  under  the  propounded 
papfir." 

\VIkt(;  clainiH  were  nia<l(i  to  funds  deposited  with  the  State 
'I'rcjiHurci'  purMuanI-  to  tlu;  provisions  of  section  2747  of  the  Code 
rd'  ('ivil  I'roccdurc,  all  possible  claimants  were  brought  in,  or 
notice?  Hcrvccl  u|K)n  tlicin  pc^rsonally  or  by  publication.  In  the 
irujflcr  of  th(»  clinic  of  Tlicroso  "Afurphy,  the  surrogate  of  Kings 
counly  donlHccl  his  jjowcr  to  require  publication  of  supplemental 
eilation  as  a  condition  precedent  to  tbe  entry  of  an  order  direct- 
ing a  referee*  to  |)ass  uj)on  the  claims  to  a  certain  fund  deposited 
inid(T  stM'tion  2717  into  the  State  Treasury,  but  finally  acknowl- 
(Mlged  bis  ))o\ver  and  established  a  precedent  to  that  effect.  In 
this  connection  I  may  add  that  I  believe  it  would  be  good  policy 
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to  amend  section  2747  of  the  Code  so  that  not  only  should  notice 
be  given  to  the  Attoniey-General  but  also  to  the  State  Treasurer 
of  any  claims  against  any  trust  fund  so  that  unknown  heirs  or 
claimants  should  be  further  protected. 

In  the  matter  of  the  estate  of  John  E.  Hughes,  the  money 
deposited  in  the  State  Treasury,  was  turned  over  to  certain 
claimants,  prior  to  my  connection  with  this  office,  and  subsequently 
and  during  my  incumbency  of  office,  other  claimants  desiring  to 
prove  their  title  to  the  fund  in  question,  moved  under  a  prior  order 
of  reference  for  a  hearing  only  to  learn  from  me  that  there  was  no 
fund  any  long(^r  in  existence.  This  matter  is  now  pending  before 
^fr.  Justice  Seabury  on  a  motion  made  by  the  awakening  claimants 
to  compel  the  successful  ones  to  re-deposit  with  the  State  Treasurer 
the  moneys  already  obtained  by  them,  vLjyon  the  ground  that  there 
was  a  contemporaneous  referenc*e  pending  in  Kings  county  at  the 
time  of  the  reference  in  New  York  county,  and  that  these  were 
not  consolidated,  nor  were  all  claimants  brought  in  together.  While 
I  maintained  that  the  moving  parties  were  guilty  of  laches  for  not 
moving  for  about  a  year  and  a  half  under  the  order  of  reference 
obtained  by  them  in  Kings  county  and  further  for  not  seiTing  the 
Attorney-General  with  notice  of  the  entry  of  said  order  of  reference 
or  of  the  pendence  of  a  reference,  it  is  obvious  that  had  the  code 
provided  that  notice  of  all  applications  under  section  2747  shall 
also  be  given  to  the  State  Treasurer,  then  most  probably  the  present 
difficulty  would  have  been  avoided. 

During  the  past  year  I  have  had  considerable  correspondence 
with  the  State  Superintendent  of  Elections  for  the  Metropolitan 
Elections  District.    A  number  of  cases  of  illegal  voting  and  illegal 
registration  were  presented  to  the  grand  jury  in  this  county. 
Yours  very  respectfully, 

JAMES  A.  DOI^NELLY, 

Deputy  Atiomey-General, 
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Dollard,  M.  ¥.,  com])ensation  notwithstanding  delay  in  executing  contract  483 

Dolson,  Charles  A.,  in  recount  case 49 

Domestic   Commerce   T^aw,   provisions    for   appointment   of   county   and 

town  sealers  of  weights  and  measures  are  mandatory 479 

Dowling,  Judge  Victor  J.,  charge  to  grand  jury  in  re  American  lee  Co. .  GO 
Dukes  and  Duchesses  of  Kdom,  may  not  promise  to  pay  greater  sum 

1  ban  one  assessment    4o0 

Kasingwood,  A.  L.,  opinion  to 527 

Eight  hour  day,  "  extraordinary  emergency  '* 18o 

Eighteen  Mile  creek,  in  Lockport,  abatement  of  nuisance 477 

*'  Eighty-cent    gas    c:ise  " 16 

Election  Law,  crimes  against  in  Metropolitan  district 98 

Metropolitan  elections  district.  Duties  of  inspectors  in  comparing 
and  initialing  copies  of  answers  written  in  indentification  state- 
ments   403 

when   to   designate   newspapers   for   the   publication   of   concurrent 

resolutions   160 

hour  for  closing  polls 409 

proximity  of  polling  place  to  bar  room 532 

appointment  of   voting   machine   custodians 541 

custodian  of  voting  machines  may  not  also  be  inspector 545 

time  for  closing  polls  where  voting  machines  are  used 548 

comj>ensation  of  inspectors    550 

filing   report   of   contributions   and    expenses   by   Personal    Liberty 

League 551 

see  also,  State  Superintendent  of  Elections. 

Election  notices,  designation  of  newspaper  for  publication 156 

Elmira  Reformatory,  instructors  not  to  act  as  guards 491 

Empire  Engiiieering  Corporation,  claim  of 266 

Erie  canal,  improvement  of,  at  HoUey 216 

Executive  requirement,  criminal  proceedings   under 97 

American  Ice  Co.,  People  vs 51,     97 

German  Bank  cases 97,  119,  694-697 

Binghamton  cases 98 

(Clinton   county   cases    98 

Kissena   Park  investigation    98 

l^'xtra  compensation  because  materials  were  not  found  near  work  as  in- 
dicated on  plans,  not  allowed 253 

Extra  compensation,  when  material  contracted  for  is  reasonably  satis- 
factory    257 

Kactory  inspector,  traveling  expenses  of  deputies 168 

Fairs,   what   constitute  games  of  chance 341 

Fair  grounds  at  Syracuse,  water  supply  of 358 
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Farmer,  Mary,  commitment  to  Auburn  prison 462 

Federal  Banl<  of  New  York,  People  vs G88 

Fidelity   &  Casualty  Company   of   New   York,   right   to   insure  against 

damage  caused  by  horses  or  vehicles 438 

Fidelity   &  Deposit   Company   of   Maryland,  surety   may  not  be  inter- 
ested in  contract    465 

First  National  Bank  of  Fulton,  may  not  use  word  "savings" 382 

FitzGerald,  James  F.,  opinion  to 501 

Foley,  Hon.  Charles  F.,  opinion  to 524 

Foreign  Casualty  Insurance  Company  may  advertise  the  assets  and  lia- 
bilities of  its  head  office 444 

Foreign  corporation,  removal  from  State  of  jx^rson  designated  for  service 

of  process 166 

Forest  preserve 100 

improvement   of  highways   through 144 

Fort  Edward,  change  of  lock  construction  in  Barge  canal 279 

Franey,  John,  opinion  to 536 

Frankfort,  Murine,  Accident   and   Plate  Glass  Insurance  Co.,  advertise- 
ment of 444 

Fraternal  beneficiary  societi(»s,  notices  <>f  assessment,  how  given 423 

do  not  issue  "  policies,"  so  the  provision  that  "  every  policy  of  in- 
surance "  shall  contain  the  entire  contract,  does  not  apply 424 

no  power  to  lend  money  or  pay  benefits,  except  in  event  of  "  sick- 
ness, disability  or  death  " 435 

may  not  promise  to  pay  greater  sum  than  one  assessment 450 

Foreclosure    actions   during    1908 , 727 

dames   of  chance,  what   constitute 341 

Garnishee  execution  cannot  be  issued  by  justice  of  the  peace  after  ex- 
piration of  his  term  of  office 486 

Gas  litigation,  New  York  city 16 

Gaston,  George  P.,  opinion   to 502 

Genesee  river,  certificates  of  indebtedness  for  regulating  the  flow  of . .  .  .  187 

title  of  State  in  bed  and  waters 248 

Genesee  Valley  Park,  Rochester,  deviation  in  route  af  improved  canal..  270 

(merman  Bank,  People  vs 97,  119,  094 

Globe  Savings  and   I^oan  Assor*..  People  vs 701 

Goff",  Hon.  John  W.,  presiding,  lee  Trust  indictments 89 

Gold  and  silver,  surrender  of  Innds  for  manufacture  of 165 

Governor,  letter  to,  requestiiig  extraordinary   term 37 

correspondence,  in  re  American  Ice  Co 57 

letter,  in  re  account  of  Nathan  Vidaver 80 

opinions  to  151 

Index   to  Opinions 810 

requirement,  In  re  Amencan  Ice  C-o 58,  155 

Grand  jury  system  of  New  York 73 

(iuardian  Savings  and  Tx>in  (>.).,  People  vs 699 

Habeas  corpus,  Harry   K.  Thaw 113 

Hamilton   Bank,   reopening   of 367 
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Harrigan,  John,  bid  of,  for  highway  improvment 274 

Hearst,  Hon.  William  Randolph,  recount  mayoralty  case,  see  Recount. 

Higinbothan,  W.  A.,  opinion  to 526 

Hilliard,  P.   D.,  opinion  to   517 

Highways,  improvement  through  forest  preserve 144 

division  of  cost  of  improvement  between  town  and  county 179 

appropriation  by  State  for  repair  to  be  in  proportion  to  and  a  per- 
centage of  amount  of  tax  paid  by  town 182 

drainage  of,  through  lands  of  railway 201 

removal  or  change  of  railroad  tracks  in  improvement  of 204 

only  one  improvement  authorized   206 

unlawful  interference  with  or  obstruction  of 209 

assignment   of   improvement   contract   by   receivers   in  bankruptcy 

must  have  written  consent  of  surety  company 212 

injuries  caused  by  operations  of  contractors  in  improving 221 

construction  of  connecting  links  not  on  map  of  authorized  improve- 
ments     236 

improvement  of,  not  to  be  commenced  until  right  of  way  secured 245 

extra  compensation  to  contractor,  when  material  contracted  for  is 

reasonably  satisfactory 257 

contracts  to  be  awarded  in  consecutive  order 259 

owners   of   patented   and   unpatented   pavements   to  bid   on   equal 

terms  260 

incorporation  of  village  after  board  of  supervisors  has  approved 
plans  and  specifications  does  not  require  resubmission  to  board  of 

supervisors 262 

various  questions  concerning  validity  of  bids 271 

deposit  of  cheek  as  security,  not  quite  5  per  cent,  of  bid,  does  not 

relieve   bidder    274 

proceeding  as  to  person  disregarding  obstructions  pending  con- 
struction      514 

repeal  of  poll  tax  for  maintenance  of 615 

exemption  of  members  of  fire  companies  from  poll  tax 517 

term  of  office  of  highway  commissioner 528 

liability  for  injuries  from  telephone  wires 530 

expense  of  retaining  wall,  town  board 534 

removal  of  weeds  and  brush  by  abutting  owners 537 

damages    by    closing   of    highway    during    improvement  —  damnum 

absque  injuria 539 

apportionment  of  expense  of  improvement  betw^een   State,  county 

and    town    542 

damages  from  change  of  grade 544 

width  of  State  roads,  removal  of  encroachments 546 

vacancies  in  office  of  highway  commissioner  to  be  filed  by  election  — 
qualifications  of  county  superintendent  —  cannot  hold  office  of  su- 
pervisor at  same  time 653 

Highway  Law  is  a  codification  and  repeals  prior  laws 555 

see  also,  Highways. 

Hodgmau  Rubber  Company,  bid  for  ponchos 288,  294,  295 
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Holland  Trust  Co.,  People  vs 691 

Home  Mutual  Building  and  Loan  Assoc,  People  vs 703 

Hudson  river,  title  of  State  in  bed  and  waters 248 

Hudson  River  State  Hospital,  contract  for  ranges  and  cooking  utensils.  323 

Hudson  Valley  Railway,  new  bridge  at  Fort  Edward 276 

Hubbard,  W.  W.,  opinion  to 531 

Huntley,  George  E.,  opinion  to 521 

Huton,  Arthur  E.,  opinion  to 541 

Ice   Trust,   prosecution    of 51 

letter  to  Di.«jtrict  Attorney  Jerome ^3 

correspondence   with    Governor   Hughes 67 

requirement  of  Governor  Hughes 58,  155 

first  grand  jury    5S 

letter  of  Deputy  Attorney- General  Osborne  and  reply 60 

grand  jury  in  court  for  instructions 61 

Attorney-General  addresses  the  Court 61 

Judge  Bowling's  charge  to  grand  jury 68 

No    bills  voted    70 

grand  jury's  presentment   71 

completion  of  grand  jury's  work 73 

difficulties  in  the  way  of  indictment 73 

a.  New  York's  grand  jury  system 73 

letter   from    Ex-Grand   Juror 75 

b.  attempts   to  discredit  the  Attorney-General 76 

1.  Nathan  Vidaver  incident  76 

letter  to  Governor  Hughes 80 

note:    Vidaver  indictment  dismissed  by  District  Attorney  Jerome 

in  1909 80 

N.  Y.  American  editorial 82 

2.  Frank  White  incident    83 

letter  to  Senate 86 

letter  to  Senator  Saxe 80 

second  grand  jury 89 

indictments  found    81) 

note:  trial  and  conviction  in  1909 89 

chronological  review 90 

action  to  oust  American  Ice  Co.  from  State 91,  715 

Important  accomplishments 9 

Indians,  claims  of  Caughnawaga,  under  treaty 161 

right  to  hunt  and  fish  without  license 346 

Injunction,  during  1908    738 

Injuries  caused  by  operations  of  contractors  in  improving  highways. ...  221 

Insurance 109 

Insurance  Law,  certificate  of  incorporation  of  Royal  Mutual  Fire  Insur- 
ance Co 163 

requirements   for   foreign   companies   transacting   business    in   this 

State 493 

limitation  on  salaries  of  general  officers 547 

Index  to  Opinions,  State  Superintendent  of  Insurance 815 
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Interborough  Bank  of  New  York,  form  of  pro»>'>»ed  certificate  of  deposit  375 

Jntcrnational  r;raphop]ione  Co.,  P<*ople  vs 704 

rritcrnalional  Trust  Co.,  People  vs   710 

Ihuhcs,  M.  S.  an.'l  I.  S.,  opinion  to 529 

Jacknon,  a-^  Attorney- (ieneral,  (;on«»olidate<l  Gas  (>>.  vs IC 

Jf-nkiiLs   Trujit   C.J.,   People   v.-* 28,  711 

Justice  of  the  peace  cannot  in-iue  garnifjliee  execution  after  term  expires.  48(5 

Keenan  Lime  Company,  compensation  for  new  bridge  over  Barge  canal . .  246 

Kennedy  k  Hatch,  rights  of,  to  surplus  waters 268 

Kiii^H  county,  transfc  r  tax  appraiser  for 178 

Kinsena  Park   investigation 77,  80,  98 

Knickerbocker  Trust  Company,  People  vs 24,  705,  709 

allowances  to  receivers  by  Special  Term ^ 

appraisal  and  inventory  l)y  receivers 24,  387,  388 

j>etition  of  Tlialmann,  Ide  &  Rives 709 

Knights  of  St.  John  and  Malta,  may  not  promise  to  pay  greater  sum 

t han  one  anscHsment    450 

Kornbrust,  F.  J.,  opinion  to 525 

Lal/or   Law,   actions   under    99 

traveling  expenses  of  deputy  factory  in8j)ectors 168 

eight-liour  day  "  extraordinary  emergency  " 185,  323 

contracts   with    State   or    municipal   corporation   must    provide    for 

eight-hour   day    485 

Lnml.ert,  Hon.  John  S.,  presiding  McClellan  trial 37 

Land  matters  and  Barge  canal 106 

lusher,  W.  II.,  opinion  to 546 

Lawton,  Tliomas,  opinion   to    528 

Lifcnse  to  soldier,   sailor  or  marine 520 

Liens  by  corporations  upon  Barge  canal  awards 194 

Liquor  Tax  Law,  financial  statements  of  surety  companies 452 

Little  Falls,  drainage  of  highway  through  railway  lands 20i 

Ix)ckport.  discontinuance  of  furnishing  water  to,  may  be  allowed 268 

abatement  of  nuisance  at  Eighteen  Mile  creek 477 

M((  Iclhiii,  Hon.  (lenrge  H.,  People  vs.,  see  Recount. 

Mc(Jinnis,  Hon.  Joseph,  opinion   to 488 

Mandamus.  Hector  McNeilie  vs.  (V)mptrollcr,  claiming  title  to  office  of 

c:f   trauH-fer   tax   appraiser.   Kings   county 178 

])rc)cee(Iings    during    1908    738 

Manhatian  Fire  Ins.  Co.,   People  vs 693 

Manhattan  Life  Insurance  Company,  legality   of  vote  for  director  not 

nominated 436 

Manhattan  l?eal  Estate  and  Loan  Co.,  People  vs 700 

Manhattan   Sinijdy   Company,   bid   for  ponchos 288,  294 

Mann,  \V.  B..  opinion   to 513 

Marriage  ccrliru-atcs  to  be  filed   with  town  clerks 347 

Marriages  to  bo  performed  in   town  or  city  where  license  U  obtained, 

when  licence  is  issued  to  nonresident 356 

Mechanics  &  Traders  Bank,  People  vs .  28,  29,  379,  714 
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Mechanics*  liens  not  affected   by   bankruptcy 212 

Medicine,  license  to  peddle 520 

prescriptions  by  unregistered  employees  of  physicians 552 

Medina  Gas  &  Electric  Light  Co.,  People  vs 705 

Merrievvold  Park  hotel  property,  redemption  by  purchaser  on  mortgage 

sale * 196 

Merritt,   Stephen  H.,  opinion   to 544 

Metropolitan  Bank,  People  vs 700 

Metropolitan  Mutual  Savings  and  Loan  Assoc,  People  vs 698 

Metropolitan  Surety  Company,  withdrawal  of  securities  deposited 448 

Metzger,  George  J.,  payment  of  services  as  architect 308,  316 

Middletown-Cuddebackville  road,  injuries  caused  by  blasting  operations.  221 

Milk,   method    of   preserving 333 

Minister  of  the  gospel,  exempt  from  taxation 494,  521 

qualification   to  vote,  Village   Law 539 

Miscellaneous   actions   and   proceedings 113,  745 

Missouri  Pacific  Railway  Co.,  bonds  of,  as  investment  for  savings  banks.  371 

Mohawk  river,  erection  of  coffer  dam  at  Vischer's  Ferry 185 

at  Vischer's  Ferry,  dam  across 283 

title  of  State  in  bed  and  waters 248 

Moresville  Turnpike  Co.,  People  vs 703 

Moriarta,   Dr.,   legality   of   appointment   as   health   officer  of    Saratoga 

Springs 504 

Mortgage  Tax  Law,  receipts  and  records  not  to  be  signed  by  clerk 321 

Motor  Vehicle  La-w  does  not  apply  to  Niagara  Reservation 481 

Municipal  bonds,  assets  of  savings  banks  invested  in,  tax  exemption. . . .  198 

Municipal  corporation,  exemption  of  property 533 

Murdoch,  Alexander,  compensation  of,  on  Scofield  Company's  contract. . .  249 

Murphy,  Thomas,  opinion  to    551 

Mutilation  of  copy  of  identification  statements  for  registration  day  not 

to  disfranchise 414 

Mutual  Reserve  Life  Ins.  Co.,  People  vs 713 

National  Carriage  Dealers'  Protective  Assoc,  People  vs 713 

Navigation,  when  canals  may  be  opened  for 409 

New  Jersey  and  Passaic  Valley  Sewerage  Commissions,  People  vs 115 

New  prison  at  Sing  Sing 190,  299 

Newspaper  "  fairly  representing  "  party 156 

Newspapers,  when  to  be  designated  for  publii-ation  of  concurrent  resolu- 

tioiLs 100 

New  York  American  editorials    47,  82 

New  York  Building  Loan- Banking  Co.,  People  vs 692 

New  York  Central  &  Hudson  River  R.  R.  at  Fort  Plain,  right  of  State 

to  cross  tracks  in  canal  improvement 252 

must  alter  bridge  over  Oneida  river 473 

New  Y''ork  City  gas  litigation 16 

New   York's    grand  jury   system 73 

New   York   Life   Insurance  Company,  proposed  bondholder's  agreement 

for  transfer  of  consolidated  mortgage  bonds  issued  by  Third  Avenue 

Railroad  Co.,  committee  of  trustees  to  have  absolute  authority  over 

such  bonds 415 

26 
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New  York  mayoralty  vote  of  1905,  see  Recount. 

New  York  State  Arsenal,  water  bills  of 291 

New  York  State  Education  building,  change  in  method  of  waterproofing.  302 

Niagara  river,  title  of  State  in  bed  and  waters 248 

Niagara,  State   reservation,  ordinance 481 

Northern  Wood  creek,  title  of  State  in  bed  and  waters 248 

North  German  Fire  Insurance  Co.,  People  vs 691 

Notice  of  appropriation  of  lands  adjacent  to  rivers  and  streams,  form  of.  217 

Nuisance  of  fat  and  bone  rendering  plant  in  town  of  Greenburg 354 

Nuisance,   the   abatement   of   must   be   \sithin   appropriation 477 

Oneida  river,  alteration  of  railroad  bridge  over,  at  Brewerton 473 

Opinions  of  the  Attorney- General 141 

Index  to  Opinions 810 

Ordinance  prohibiting  or  regulating  use   of  chains   on    tires   of  motor 

vehicles 481 

Oriental  Bank,  People  vs 28,  30,  715 

deposit  of  Canal  Fund  moneys  in 169 

construction  of  decision  of  Appellate  Division 389,  391,  392,  394 

Osborne,  James  W.,  in  re  American  Ice  Co 58 

Osteopaths,  death  certificates  signed  by 355 

Os'wego,  People's  Gas  &  Electric  Co.  of,  vs.  Attorney -General 11^ 

Oswego  canal  at  Syracuse,  additional  expense  of  bridge  over 197 

Oswego   river,   title  of  State   in   surplus   waters   of 213 

changes  desired  by  mill  owners  affecting  surplus  waters 219 

title  of  land  under  water  and  adjoining  shores  at  Battle  Island  dam.  243 

Partition    actions  during    1908 735 

Patent  of  method  of  preserving  milk ;> 

Patented  and  unpatented  pavements 260 

Patented  and  unpatented  dams 474 

Pavements,  owners  of  patented  and  unpatented  to  bid  on  equal  terms.  .  260 

Pearch,  Robert,  opinion  to    491 

Peddler's   license   520 

Pension  money,  property  purchased  with,  exempt  from  taxation 496 

Personal  Liberty  League,  filing  report  of  contributions  a»d  expenses.  .  .  .  551 

Pippey,  B.  Y.  &  Co.,  bid  for  ponchos 288,  2d4,     295 

Pitts,   Hon.    Clarence    E..   opinion   to 519 

Plank  road  companies,  claim  of  tax  exemption 322 

IMatt.sburg  News,  publication  of  Session  Laws,  etc ^56 

Platlsburg  Republican,  publication  of  Session  Laws,  etc 156 

Police  Justices,  jurisdiction  in  actions  for  collection  of  taxes 627 

Poor  Law,  exppnse  of  burial  of  wife  of  soldier 524 

Poor  person,  courts  of  this  State  without  power  to  require  foreign  ap- 
pointed  commissioner  to  take   testimony  gratuitously 518 

Postal  Telegraph  Cable  Co.,  application  for  leave  to  commence  action  vs. .  %"3- 

Poultney  river,  Vermont,  no  jurisdiction  State  Commissioner  of  Healtli.  353 

Priest.s,  exemption  from  taxation   ^. . .  494,      5*2\ 

Primary  Election  Jjaw,  nominations  void  when  made  by  convention  held 

l>efore    primary    election 619" 

numbering  of   enrollment   envelopes    536 
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Prohibition  party^  reholding  conventions  had  before  primary  election 619 

Publication  of  advertisements  for  furnishing  military  supplies  in  State 

paper 292 

Public  Health  Law,  when  increase  in  number  of  local  board  of  health 

must  be  made   502 

legality  of  appointment  of  Dr.  Moriarta  as  health  officer  of  Saratoga 

Springs 504 

right  of  commissioners  of  quarantine  to  remove  buildings  endanger- 
ing hospital  at  Swinburne  Island 509 

expenses   of  local   boards  of  health  in  performance  of  duties  are 

charge  upon   municipality    512 

expenses  of  local  boards  of  health  in  performance  of   duties   are 

charged  upon  municipality. . , 525 

marriage  certificates  to  be  filed  with  town  clerks 347 

legality  of  appointment  of  health  officer  of  town  of  Arcadia 348 

expenses  of  maintaining  quarantine 351 

death  certificates  signed  by  Osteopaths 355 

marriages. to  be  performed  in  town  or  city  where  license  is  obtained, 

•when  license  is  issued  to  non-reaident 356 

Public  Service  Commission,  power  of,  to  fix  rate  of  fare 141 

Quirk,  Michael  H.,  salary  recommended  raised 150 

Railroads,  power  of  Public  Service  Commission  to  fix  rate  of  fare 141 

drainage  of  highways  across  lands  of 201 

removal  or  change  of  tracks  in  improvement  of  highways 204 

expense  of  altering  bridges  for  canal  improvement 222 

benefits   by  abandoning  present  canal 230 

compensation  for  new  bridges  over  Barge  canal 246 

right  of  State  to  cross  tracks  without  contract,  canal  improvement.  252 

expense  of  temporary  bridge  during  construction  of  Barge  canal . .  276 

laying  telephone  wires  under  tracks  of  Erie  at  Industry 359 

alteration  of  bridge  over  Oneida  river  for  Barge  canal 473 

Rate  of  fare,  power  of  Public  Service  Commission  to  fix 141 

Reapportionment    115 

Receiverships,  banking,  see  Banking  Receiverships. 

Receiverships   other    than    banking 107 

Recommendations   120 

Recount  of  New  York  mayoralty  vote  of  1905 37 

letter  to  Governor  Hughes  requesting  extraordinary  term 37 

preparation  for  trial 44 

recount  shown  t-o  be  practical 47 

the   trial    48 

counsel   for  the  People 49 

incidental   decisions    50 

Reformatory,  transfer  from,  to  state  prison,  commutation 464 

Remedy  for  unlawful  interference  with  or  obstruction  of  highway ....  209 

Removal  from  State  of  person  designated  for  service  of  process 166 

Report 9 

Report  of  New  York  deputy 771 

Republic  Savings  &  Loan  Association,  People  vs 686 
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Requirement  of  Governor  in  re.,  American  Ice  Co 58,  15J 

Residence,  temporary   absence   from,   affecting  right   to  A'ote 412 

Robinson,   K.   G.,   opinion   to 533 

Rochester,  deviation  in  route  of  improved  canal 270 

Rowe,    Mrs.    Fannie    P.,    opinion    to 496 

Royal   Mutual    Fire   Insurance   Co.,   certificate   of  incorporation 163 
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Stimson,   William  G.,   for   permit   to   mine   for   distomaceous   earth   on 

forest  preserve,  Hamilton  county 582 

Stonehill,  Emily  D.,  for  release  of  escheated  land  in  Riverhead,  Suffolk 

county    603 

Turner,    Charles,   application 569 

United    Contractors    Corporation,    grant    to    lands    under    Raritan    Bay, 

Richmond   county    566 

United  States  of  America,  remove  cloud  upon  title  of  Fort  Wadsworth 

Military   Reservation,   Richmond   county 567 

United  States  of  America,  application 569 

Washburn,  Charles  G.,  for  grant  of  land  under  ivater  at  Ossining,  West- 
chester county   574 

Watters,  ^Hchael,  for  release  of  escheated  lands 587 

Wein,  Isaac,  for  grant  of  land  under  water  in  village  of  Port  Chester, 

Westchester  county 578 

Western  New  York  and  Pennsylvania  Railway  Company  —  Craig  Colony, 

exchange  of  lands 582 

Willets.  Edmund  R.,  application 669 

Zons.  Christine,  for  release  of  escheated  lands 588 
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